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ACT:
Evi dence- Notes of attendance prepared by Solicitor-

Admi ssibility of for corroborating Solicitor --statenment if
comuni cation to another necessary for ‘admissibility Indian
Evi dence Act, 1872 (1 O 1872) s. 157.

HEADNOTE

The appellant, a cashier of a Conpany,  was charged wth
commtting crimnal breach of trust. ~\Wen the defalcation
was di scovered certain conversations took place between the
Chairman and Secretary of the Conpany and the appellant in
the presence of a Solicitor. Soon afterwards, the Solicitor
prepared notes of attendance of these conversations. ‘At the
trial these notes were produced to corroborate the testinony
of the Solicitor. The appellant objected that these notes
were not adm ssible under s. 157 of the Evidence Act. He
contended that the word " statenent ins. 157 required the
conmuni cation of the statenent by the nmker to  another
person and that it did not include any writing or nmenorandum
made by a person for his own use when it was not
conmuni cated to anot her person.
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Hel d, that the notes of attendance were adm ssible under s.

157. The word "statenent” in s. 157 nmeans only " sonething
that is stated " and the el ement of communication- is not
necessary before " sonething that is stated " becones a
statement under that section.

The King v. Nga Myo, A.l.R (1938) Rang. 177, Bhogila

Bhi kachand v. The Royal Insurance Co. Ltd., A Il.R (1928)
P.C. 54, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION Cri m nal Appeal No. 31 of
1958.

Appeal by special |eave fromthe judgnment and order dated
August 8, 1957, of the Bonbay High Court in Crimna
Ref erence No. 129 of 1957, arising out of the order of
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Reference to the Hi gh Court dated Decenber 1, 1956, of the
Court of Session for Greater Bonbay in Case No. 82 of 1956.
Purshottam Tricumdas, G R Ganatra and 1. N. Shroff, for
the appel |l ant.

C. K. Daphtary, Solicitor-Ceneral of India and R H
Dhebar, for the respondent.

1958. Novermber 4. The Judgnent of the Court was delivered
by

WANCHOO, J. This appeal by special leave is linmted to the
guestion of admissibility in evidence of a certain docunent
inacrimnal trial. The brief facts of the case necessary
for elucidation of the question are these: Bhogilal Chunila
Pandya appellant was tried for commtting crimnal breach of
trust in respect of Rs. 4,14,750 and the trial was with the
aid of a jury. He was the cashier in the enployment of
Messrs. Morarji  Gokul das Spinning and Weaving Co. Ltd.,
Bonbay. As such-he was entrusted with the funds of the
conpany. The charge agai nst hi mwas that between July 1 and
Decenber /1, 1954, he enbezzled the amount nentioned above.
Among the witnesses for the prosecution were Gopikisan
Chai rman, - Mddi, Secretary, and Santook, a solicitor of the
conpany. Wen the defalcation was discovered, certain
conversations took place between Gopi ki san, Mdi and Sant ook
who was consulted in this connection, and the appellant,
bet ween January 21 /and 27,
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1955. Santook prepared what are called notes of attendance
of these conversations soon afterwards. 1In his evidence in

court, Santook deposed to what has taken place between him
and these persons on those dates. The notes of attendance

mar ked Ex. V were also produced to corroborate the
testinony of Santook. An objection was taken before the
trial judge to the admissibility of these notes '0il two

grounds, nanely

(1) that they could not be adm-tted in evidence as ,copies
had not been supplied to the accused under s. 173  of the
Code of Crimnal Procedure, and

(2) that they could not be given in evidence under

s. 157 of the Evidence Act (hereinafter called the Act) as
corroboration of Santook’s evidence.

The trial judge negatived both these contentions and
admtted the notes in evidence. He referred to themin  his
charge to the jury. Eventually, however, the jury returned
a verdict of not guilty by a magjority of 5: 3. The tria
j udge thereupon made a reference to the Hi gh Court under s.
307 of the Code of Criminal Procedure. The Hgh Court went
through the entire evidence, including Ex. V., ~found the
case proved, and convicted the appell ant.

Learned counsel for the appellant has given up the attack on
the admissibility of these notes on the basis of s. 173 of
the Code of Criminal Procedure in view of the decision of
this Court in Narayan Rao v. The State, of Andhra Pradesh
(1). He has, however, strenuously contended that the 'notes
cannot be admtted in evidence under s. 157 of the Act.
Section 157 is in these terns-

In order to corroborate the testinony of a wit. ness, any

fornmer statenent made by such witness relating to the sane
fact, at or about the tine when the fact took place, or
before any authority legally conpetent to investigate the
fact, may be proved."
The contention is that the words 'statenment nmade by’ in this
section require that there nmust be a communication of the
statement by the nmaker of it to another person and that a
statenment within the neaning of s. 157 does not include any
witing or
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(1) [1958] S.C.R 283.
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menorandum made by a person for his own use when it is not
conmuni cated to, any other; person. It is said that: such a

witing may be used to refresh the nenory of a, witness,
under s. 159; but: it does not becone adm ssible in evidence
unless the other party crossexam nes the witness on the,
docunent under s.. 161. In this there, was no question of
Cross-exam nati on upon the docunment as the prosecution
itself produced the notes, during, the exam nation-in-chief
of Santook in order to corroborate him In short, the
contention, of the, l|earned Counsel is that such a witing,
can only, be wused under s. 159 And cannot be <called. a
statement within the neaning of s. 157, for the word
"statement ' used in s. 157 ‘inplies that it nmust have been
comuni cated to , another person.

Now, the word statement i's not defined in the Act. W have,
therefore to go'to the dictionary nmeaning of the word, in
order 'to discover what it neans. Assistance may also be
taken fromthe use of the ' word statenment’ in other parts
of the “Act to discover in what sense it has been used
t herein.

The primary nmeaning of the word | statement’ to be found in
Shorter Oxford Engligh Dictionary and Wbster’'s New Wrld
Dictionary is | sonething that is stated. Another neaning
that is given in the Shorter Oxford English Dictionary is |

witten or oral conmmunication’. There-is no doubt that a
statenment may be nade to sone one in the sense of a conmuni -
cation. But that is not its primary meaning, Unless,

therefore, there is sonething in s. 157 or~ in the other
provisions of the Act, which.conpels us to depart from the
primary nmeaning of the word 'statenent’, there is no reason
to hold that communication to another person is ‘of tile
essence and there can be no statenent within the nmeaning of
s. 157 without such conmunication. The word ’statenment’ has
been used in a nunmber of sections of the Act in its  primary
neaning of ’'something that is stated” and that neaning
should be given to it under S. 157 also unless there /i s,
sonething that cuts down that meaning for the purpose of
that section.. Wrds are generally used in

40
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the sanme sense throughout in a statute wunless there is
sonet hing repugnant in the context.

The first group of sections in the Act in whichthe word |
statenment’ occurs, are ss. 17 to 21, which deal wth
adm ssions. Section 17 defines the word | admi ssion ss. 18
to 20 lay down what statements are adm ssions, and s. 21
deals with the proof of adm ssions agai nst persons nmaking
them The words used in ss. 18 to 21 in this connection are
| statenents nmade by’. It is not disputed that statenents
made by persons may be used as adm ssions agai nst them even
though they may not have been conmmunicated to any other
per son. For exanple, statenents in the account books of a
person show ng that he was indebted to another person -are
adnmi ssions which can be used agai nst himeven though these
statements were never conmunicated to any other person

[llTustration (b) of s. 21 also shows that the word
"statement’ wused in these sections does not necessarily
imply that they nust have been comunicated to any other
person. In the Illustration in question entries nade in the
book kept by a ship's captain in the ordinary course of
busi ness are called statenments, though these entries are not
conmuni cat ed to any other person. An exam nati on

therefore, of these sections show that in this part of the
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Act the word | statement’ has been used in its primry
nmeani ng, nanel vy, " sonet hi ng t hat is st at ed’ and
conmuni cation is not necessary in order that it may be a
st at enent .
The next section to which reference may be made is s. 32 of
the Act. It deals with statements made by persons who are
dead, or cannot be found or who becone incapable of giving
evi dence or whose attendance cannot be procured w thout an
amount of delay or expense which appears to the court
unr easonabl e. Subsection (2) in particular shows that any
entry or menmorandum made in books kept in the ordinary
course of business or in the discharge of professional duty
is a statenent, though there is no question of comrunicating
it to another person. Similarly, sub-section (6) shows that
statenments relating to the exi stence of an rel ationship nade
inany will or deed relating to the
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affairs” of the famly, or in any fam |y pedigree, or upon
any tonbstone, or famly portrait are statenents though
there is no question of their comunication to another
person.
Again, s. 39 shows that a statenent nmay be contained in a
docunent which forns part of a book. In this case also
there is no question of any communi cati on of that statenent
to another person in order to nmake it a statenent.
Then, there is s. 145, which lays down that a witness may be
cross-exanmined as to previous statements nade by him in
witing or reduced into witing for the  purpose of

contradicting him Under this- section a wtness may be
contradicted by statenents in adiary kept by him though
there is no question_ of —any comrunication  of t hose

statenments to anot her person.

Then comes s. 157, which we have already set out ' above.
Here al so the words used are ,statenment made by’'. W see no
reason why the word ’statenent’ shoul d not have been used in
its primary meaning in this sectionalso. There is  nothing
in the section which in any way requires that an el enent of
conmuni cati on to anot her person should be inportedinto the

meani ng of the word ’statenent’ used therein. It was ' urged
that if we do not inply conmunication to another person in
the nmeaning of the word 'statenent’ in this section, it

woul d result in a witness corroborating hinmself by producing
some witing made by himand kept secret and that this would
be very dangerous. Now, a distinction nust be nade between
adm ssibility of such a witing and the value to be attached
to it. Section 157 nakes previous statements even of this
type adm ssible ; but what value should be attached to a
corroboration of this nature is a different matter to be
decided by the court in the circunstances of each case,

The witness who is sought to be corroborated is produced in
the witness-box and is liable to cross-exanm nation. The
cross-exani ner may show that no reliance should be placed on
such an earlier statement. The danger, therefore, which the
| earned counsel for the appellant enphasized is really  no

danger at all for the wtness is subject to Cross-
exam nation. The main
316

evidence is the statenment of the witness in the witness box
and a docunent of this nature is only used to corroborate
him |If the main evidence’ is shaken by cross-exam nation

corroboration by such a docunent would be O no use. There
is, therefore’'no reason to give a different neaning 'to the
word -’'statenent’ in this section because of this alleged

danger, which really does not exist-.
Learned counsel for the appellant particularly referred to
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s. 159 of the Act to show that notes like Ex. V can only be
used for refreshing menory and can be evidence wunder the
conditions prescribed under s. 161. He does not suggest
that what cones under s. 159 is necessarily excluded from
the nmeaning of the word ’'statenment’ under s. 157. For
exanple, a man may wite a letter to another referring to
certain facts at or about the himwhen they took place and
nay use it to refresh his nenory. A letter is a
comuni cation- to another person ; it would; even according
to the learned counsel; for the appellant, be a statenent
within the neaning of s. 157 ’and be’ admssible for
purposes of corroboration. Therefore, it cannot be said
that because a docunent call be used to refresh nmenory under

S. 159 it cannot be a statement within the nmeaning of

S. 157. Section 159-deals with a particular sot of «cir-
cunst ances and the word ’'statenent’ does not appear therein
at all. Section-159 is, in our opinion, - of no help in
deciding what the word ’statenent’ nmeans in s. 157.

Ref reshi ng menory under s. 159 is confined to statenments in
witing nade under the conditions nentioned in that section
while corroboration wunder s. 157 may be by statements in
witing or even by oral statements. That is why there is
difference in |language of ss. 157 and 159. But that
di fference does not, in our opinion, lead to any conclusion
which would cut down the neaning of the word ’'statenent’,
under s. 157 to those statenents only which are comruni cat ed
to an, other person. On a consideration, therefore, of the
primary meaning of the word ‘statenent’ and the various
sections of the Act we come to the conclusion that,%
‘staterment’ under s. 157 neans only ’'sonething that s
stated’ and the el ement of comunication to ’'another
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person is not necesssary before ‘sonething that is stated
becones a statenent under that sections In this view of the
matter the notes of attendance Wuld be statenents within
the 'nmeaning of. 157 and woul d be admi ssible to corroborate
S antook’ s evidence under s. 157.

Let us nowturn to the cases cited at the bar. |1n'The, King
v. Nga Myo (1), a Full Bench of the Rangoon Hi gh Court was
consi deri ng guesti ons rel ating to t he nat ure of

corroboration and the circunstances in which it’ should  be
sought when a person is accused of a. crimeand the evidence
against him is partly or wholly that of an acconplice or
acconpl i ces. The point, therefore, which is’ specifically
rai sed before us was not before the Rangoon H gh Court- In
passing, the learned Judges referred to s. 157 of the Act
and stated that it was settled law that a person cannot
corroborate hinself. In making these observations, the
| earned Judges nmust be referring to the settled law in
Engl and before the anmendnent by the 'English Evidence Act.
1938. A change was, however, introduced in the English [|aw
by the Evidence, Act, 1938, (I & 2 Geo. 6, c. 28). That Act
provides that in any civil proceeding where direct ora

evidence of a fact would be adm ssible, any statement  rmade
by a person in a docunent and tending to establish that fact
shal | on production of the original docunent, be adnissible
as evidence of that fact, if the maker of, the statement had

personal, know edge of the natters dealt wth by the
statement and if lie. is called as a wtness in the
pr oceedi ng. Thus notes of an interview prepared by a

solicitor simlar to Ex., V are now adm ssible as statenments
in a docunent under certain conditions in England. (See in
Re. Powe (deceased) Powe v. Barclays Bank Ltd (2) ). For
this reason and al so because the judgnent does not consider
the specific question raised before us it is of no help
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The next case is Bhogilal Bhi kachand v. The Royal | nsurance
Co. Ltd. (3). Reliance is placed on the observations of
their Lordships of the Privy Council it p. 63 in these
wor ds-

(1) A 1.R 1938 Rang. 177.

(2) [21955] 3 All E.R 448.

(3) AIl.R 1928 P. C 54, 63.
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,, The second matter on which their Lordships feel it
desirable to observe is the tendering and reception in
evidence of the letter witten by Bhattacharjee to his
official chief on 30th June, 1923. This letter was tendered
and received under s. 157, Evidence Act, Their Lordships
desire enphatically to say that the letter was not, under
that section, properly receivable for any purpose."

These observations do not in our opinion help the |earned
counsel for the appellant. H<s contention throughout has
been that a statement within the neaning of s. 157 has to be
conmuni cated to another person.  These observations show
that the letter which their Lordships were rejecting was
certainly a statement which was comunicated to another
person. Therefore, when their Lordships rejected the letter
it could not be on the ground that the statement was not
comuni cated to another person ; it must be due to the val ue
of the evidence of Bhattacharjee, which was considered in
the previous paragraph

It is clear, therefore, the word | statement used in s. 157
of the Act means ’',sonething that is stated’ and the el enent
of comuni cation to another personis not -included in it.
As such the notes of attendance prepared by Santook were
statenents wthin the nmeaning of s. 157 and admssible in
evi dence.

The result is that the appeal fails and is hereby dism ssed.
Appeal dism ssed
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