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PETI TI ONER
SMI. RAM SAKHI DEVI UTTAR PRADESH PRADHAN ADHYAPAK PARI SHAD&

Vs.
RESPONDENT:
U. P. SECONDARY EDUCATI ON SERVI CE COMM SSI ON , STATE OF U. P. &
DATE OF JUDGVENT: 20/ 03/ 1997
BENCH

K. RAMASWAMY, S. SAGH R AHVAD

ACT:

HEADNOTE:

JUDGVENT:

W TH
ClVIL APPEAL NO. 1825 COF 1986
ORDER
CA NO 472/ 86:
Thi s appeal by special leave arises fromthe judgnent

of the Division Bench of the Allahabad H gh Court, made on
Novenber 6, 1985 in Civil Mscellaneous Wit  Petition
No. 10982/ 85.

The admitted facts are that the appell ant was appointed
as Headm stress of Junior Hgh School, Kama Nehru Kanya
Vi dyal aya, Shiv Shankari Dham Pachewara Chunal M rizapur
which was upgraded in July, 1982 as H gh School. The
Managi ng Conmittee advertised through newspaper under the
U P. Internmediate Education Act, 1921 for selection of the
candi dat es, obviously, under Section 16-E. The conmmittee had
sel ected the appel l ant on Decenber 17, 1983 and the
appel  ant was sought to be ratified. Since the ratification
was not accorded by the District Inspector, the appell ant
had approached by the H gh Court. The Hi gh Court relying
upon its earlier decision in Jai Prakesh Sharma vs. State of
UP. & Os. [W No.174/85] dismissed the wit petition.
Thus, this appeal by special |eave.

Though the Hi gh Court nmay not be correct in follow ng
its judgment in dismssing the wit petition, on facts we
find that there is no substantial difference in the result.
The admitted position is that the U P. Secondary Education
(Services Conmi ssion) Act, 1982, had cone into force with
effect from July 14, 1981. Section 10 of the Act specifies
the purpose of naking appointment to the posts of teachers

specified in the Schedul e.
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such as may be prescri bed:

Provi ded that the Conm ssion shall

with a viewto inviting talented

persons, give wide publicity in the

State to the vacancies notified

under sub-section (1)."

It is, thus, clear that Section 10 envi sages two steps,
nanely, every institutionis enjoined to notify to the
Conmi ssion the vacancies through such officer or authority
as nmay be prescribed. The Service Comission, before
selection, will give wide publicity by inviting applications
fromall qualified candidates so that talented candi dates
woul d apply for get selected to the post. Though this
Section has been anmended by Anendrment Act 12 of 1985, the
same is not relevant and has no application to this case. It
reads as under:

"Notwi t hstanding anything to the

contrary cont ai ned in the

I nt ernedi-ate Education Act, 1921 or

t he '‘Regul ations nade thereunder but

subject to t he provi si-ons of

Sections 18, 21-B, 21-C. 21-D, 33

and 33-A on or after July 10, 1981

be made by the nmanagenent only on

t he reconmendat’i on of t he

Comm ssi on;

(b) every appointnment of a teacher

specified in ‘the Schedul ed, shall

on or after July 1, 1981, be made

by the management only on the

recomrendati on of the Board."

Thus, it could be seen that after comng into force of
the said Anendrment Act, the power of the Managenent to
constitute a Selection Conmittee -under Section 16-E of the
U.P. Internediate Act has been  taken away. Instead the
sel ection has to be nade only through the Comm ssion under
the Act and the sel ected candi date shall be appointed on its
recomendati on and in no other nmanner. The sel ection by the
School under |ntermedi ate Education Act, 1921 is-ill egal

Learned counsel for the appellant has sought to place
reliance on Section 33-A of the Regulation nmade under
Section 16-E of the U P. Internediate Act to regul ari se such
ad hoc appointnents. Undoubtedly, every teacher directly
appoi nted before the commencenent of the Act, in other
words, on ad hoc basis, against the substantive vacancy may
be regul ari sed wunder Section 33-A; but it cannot be used as
aroutine. It is mandatory for the management to notify to
the Commission and in case the Commssion is wunable to
recommend the selected candidates within a reasonable tinme,
any candi date appointed on ad hoc basis will be deened to
have been appointed in substantive capacity. The resourse to
Section 33-A should be made sparingly and not as a routine.
If Section 33-Aroute is adopted as a routine, the entire
process of Selection contenplated under the Act would  be

given a decent burial and illegal appointnment would gain
| egitimacy. Under these circunstances, we do not think that
the counsel is right in contending that the appellant could

be regul ari sed under Section 33-A of the Regul ation

The appeal is accordingly dismssed. No. costs.
CA NO. 1825/ 86:

The appeal having becone infructuous, is dismssed. No
Cost s.




