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The question to be answered in this case is: whether the schene of
subsi di es (known as the "Retention Price Schene") granted by the
Respondent - Uni on of India (hereinafter "the Governnent") to fertilizer
manuf acturers, could be retrospectively nodified to the detrinment of these
manuf acturers. In our view, this question needs to be answered in the
affirmative.

The Retention Price Schene

M's Duncan Industries Ltd. (hereinafter "the First Appellant") is
engaged in the business of manufacturing and selling urea (a fertilizer). In
1993, the First Appellant acquired the urea plant of Ms Indian Expl osives
Ltd. (a unit of ICl India Ltd.). The Second Appellant is a shareholder in the
First Appell ant-Conpany (hereinafter, collectively "the appellants").

In 1957, the Governnent notified fertilizers (including urea) as an
"essential commodity", under the Essential Commodities Act, 1955
(hereinafter "the EC Act"). The Fertilizer (Control) Order, 1957 (hereinafter
"the Fertilizer (Control) Oder") was nade in exercise of the powers
conferred by Section 3 of the EC Act. The Fertilizer (Control) Order has
been revised fromtine to tinme. Through the Fertilizer (Control) Order, the
Government was able to fix the maximumretail price of fertilizers, which
was to be conplied with by deal ers, manufacturers etc. However, since this
control | ed-price mechanismresulted in |osses for manufacturers, it was
suggested that the Governnent provide subsidies to nake good the | osses.
Accordingly, the Government constituted a Comittee under the
Chai rmanship of M. S.S. Marathe (hereinafter "the Marathe Commttee") to
i ntroduce a rational systemfor the pricing of fertilizers in the country. The
Mar at he Conmmittee was to suggest a nmechani smthat woul d ensure a
reasonable return on investment to manufacturers of fertilizer, facilitate the
heal t hy devel opment and growth of the fertiliser industry, and al so ensure
that the prices of fertilizer were kept within reasonable limts. To this effect,
the Marathe Committee made a detail ed report suggesting an intricate
systemof fertilizer subsidies known as the "Retention Price Schenge"
(hereinafter also nmentioned as "the Schene"). This report was considered in
detail by the Governnent, which decided to introduce the Retention Price
Scheme for units in the nitrogenous fertilizer industry (with effect from
1.11.1977).
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A brief outline of the Retention Price Scheme is necessary. The

Retention Price Schene was devised with a view to determne the

appropriate subsidy for fertilizer manufacturers. The subsidy is calcul ated as
the difference between the "Retention Price" and the maximumretail price

fixed for fertilizers (under the Fertilizer (Control) Order). A detailed fornula
prescri bed under the Schenme determnes the Retention Price for fertilizers.

The Retention Price was to be worked out by cal culating the cost of

manuf acture of urea per ton. The cost of manufacturing urea conprises three
types of costs: (i) Capital-related costs (ii) Conversion costs (or Fixed costs)
and (iii) Variable costs (or Input costs). Capital-related costs incurred by a
manuf acturer were the total amount of capital invested, including |oan and
equity. Conversion costs included sal aries, overheads, chem cals and
consumabl es, repair and selling expenses, catalysts etc. Variable costs

i ncluded the costs of the feedstock (the feedstock may vary fromunit to
unit), utilities costs, packaging etc. Also, this formula of Retention Price
provi ded a post-tax return of 12%on the net worth. The working of the

Schene provided fora fair ex-factory Retention Price per ton of urea based
upon a capacity utilization of 80%to arrive at the Variable Cost. In this
manner, the Marathe Committee had worked out the Retention Price for

each of the twenty-one urea-nmanufacturing units. In sunmary, the

conbi nati on of Conversion costs, Variable costs and Capital-rel ated charges
(including the 12% post-tax return) was styled as the Retention Price.

The Retention Price Schene envisaged a Fertilizer Price Fund

Account for the paynment of subsidies. 1n respect of those units where the
Retention Prices were lower than the maxinumretail price, the units were
required to credit the difference to the Fertilizer Price Fund Account.
Conversely, units whose Retention Prices were higher than the maxi mum
retail price would receive the difference fromthe Fertilizer Price Fund
Account, as a subsidy.

The Scherme was to be administered by an inter-ninisterial committee,
whi ch al so had representatives of the fertilizer industry. This conmittee was
called the Fertilizer Inter-Coordination Conmttee (hereinafter "the FIC
Conmittee"). The FIC Conmittee was to have an Executive Director and
adequate staff to mmintain accounts, nmake and recover paynents, undertake
costing, and collect and anal yze production data, cost and other inputs, in
order to work out the Retention Price periodically and nmake appropriate
adj ust ment s.

The Operation of the Retention Price Schene
The CGovernnent’s decision to introduce the Retention Price Scheme
was formally notified on 1.11.1977 in the Oficial CGazette. However, even
prior thereto, a letter (dated 24.10.1977) was witten by the Governnent to
the Managi ng Director of Ms Indian Expl osives Ltd. (later acquired by the
First Appellant), wherein the details of the Retention Price Schene were
indicated. It was pointed out in this letter that:
"\005It is the intention of the Governnent to bring the schene of
retention prices in respect of nitrogenous fertiliser into effect
from1.11.1977 on the basis of voluntary agreenments on the part
of individual units to participate in the schene\ 005"

(enphasi s suppl i ed)

Accordingly, the Government asked for an undertaking to be signed

by a conpetent authority on behalf of each of the manufacturers and

encl osed a draft of the undertaking to be signed. Finally, the letter stated:
"\ 005your (M s Indian Explosives Ltd.) willingness to participate

in the retention price scheme comuni cat ed, and undert aki ng

the enclosed formduly executed by a conpetent authority on

behal f of your conmpany set so as to reach this Mnistry before

29t h COctober, 1977."

Ms/ I ndi an Expl osives Ltd. gave such an undertaking on 10.12.1977,
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which was incidentally after the specified deadline. The undert aki ng,
addressed to the President of India, was in the follow ng termns:
"Whereas the CGovernment of India (hereinafter called the
"CGovernnent") have introduced and are operating, a schenme of

pl ant-w se retention price in respect of N trogenous and

Phsophetic (sic) fertilisers, with a viewto ensuring that there is
a sustained and heal thy devel opment of the feertiliser (sic)

industry in view, particularly, of the statutory prices contro
exercise (sic) by the Governnent over the selling prices of
fertilisers.

2. And whereas the retention price schene envi sages

determ nation of fair retention prices for each product

manuf actured by each fertiliser unit taking into account the cost
of production based on norms, return on net-worth, etc. and that
the introduction of this Schene has been rendered possible by a
contribution fromthe Government of India by way of renova

of excise duty/FPEC, paynent of subsidy and/or otherw se;

3. And- wher eas the Governnment are al so being (sic) freight
subsidy in respect of the N trogenous and Phsophetic (sic)
fertilisers with a viewto covering the cost of transport of
fertilisers, as part of the retention price scheneg;

4, And whereas the retention price schenme al so provides for
periodical revisions in the retention prices so as to reflect the
changes in the cost of raw material s/ i nputs, cost of
transportation of raw materials/ inputs, etc.;

5. And wher eas CGover nnment have been fixing fromtine to
time a specified amount for tonne (hereinafter referred to as net
realisation) in respect of each product of each manufacturer
based on the prevailing statutory naximumretail selling price,
the rate of distribution nmargin, etc.;

6. And whereas it is a feature of the schene that units
whose retention price as fixed under the schene is lower than
the net realization, shall pay the difference to the Fertiliser
I ndustry Coordi nati on Comm ttee (hereinafter referred'to as the
"Committee"), which has been set up by the Governnent to
administer the retention price schene, and that units whose
retention price as fixed under the schene is higher than the net

realisation, will receive the difference as subsidy fromthe said
Commi ttee;
7. We, IEL Ltd., do hereby undertake that, in the event of

the retention price fixed for our unit(s)/product(s) being | ower
than the net realisatin (sic), we shall credit every month to the
Conmittee in accordance with such instructions and procedures

as the Governnent/Conmittee nmay prescribe fromtinme to/tine,

an anount calculated at a rate per tonne of the concerned

ni t rogenous/ phosphetic fertiiser (sic), equivalent to the

di fference between the net realisation and the retention price
fixed for our unit/product on the quantity of the

ni t r ogenous/ phosphetic fertiliser noved out of the factory every
nonth, within a period of 45 days fromthe |ast day of the

nmonth to which the credit rel ates.

8. We further undertake that if the aforesaid anbunt is not
credited by us in the time limt specified above, we shall pay
interest @2.5% above the ruling bank rate for working capita

| oans as now prescribed, or at such rate as nay be prescribed
fromtinme to time, by the Governnent (Mnistry of Chenicals

and Fertilisers).
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9. We al so undertake and pronise to abide by the decision

of the Committee, which is final and binding on all matters
relating to the determ nation of retention price, net realisation
equated freight, etc.

10. We al so agree to make available to the Governnent, or

any person nom nated for the purpose of inspection, all our

books of accounts and other records connected thereto. W al so

agree to follow the procedure for subm ssion of bills/ recoveries

in respect of N trogenous and Phsophetic (sic) fertilisers under

the retention price schene as prescribed by the Government of

India, Mnistry of Chemcals and Fertilisers fromtinme to tine."
(enphasi s added)

Accordingly, the Retention Price Schene was brought into operation
The Retention Price fixed initially, was to be operative for the period
1.11.1977 to 31.3.1979. Thereafter, it was fixed for a period of three years
from1.4.1979 to 31.3.1982. Fromtinme to time, the Retention Prices for five
pricing periods up to 31.3.1991 were notified. Since the calculation of the
Retention Prices and its approval by the Governnent invol ved
admi ni strative del ays, the approval of the policy and the conputation of the
Retention Prices, though made subsequently, were made effective fromthe
begi nning of the pricing period. The Sixth pricing period was to conmence
from1.4.1991 and remain-in force up to 31.3.1994. However, the Retention
Price for this price period was actually approved in the Sixty-sixth meeting
of the FIC Conmittee on 16.12.1994, but nmade operative from1.4.1991. It
is important to note that until the Retention Price fixed for this pricing period
was brought into force, the Retention Price that was fixed for the previous
year continued to operate. However, once the Retention Price for the Sixth
pricing period was notified, it was brought into effect from1.4.1991

The Retention Price fixed, which was to be operative only up to

31.3.1994, was actually continued beyond that date. It was initially extended
up to 31.3.1997, and finally to 30.6.1997 (hereinafter "the Six-A pricing
period"). The details of the policy paraneters relating to the Sixth pricing
period (1.4.1991 to 31.3.1994) and the Six-A pricing period (1.4.1994 to
30.6.1997) were notified on 24.7.1997/ 5.8.1997. During the extended

period of the Sixth pricing period that is from1.4.1994 to 30.6.1997 (i.e. the
Si x-A period), the Retention Price and the subsidy amunt were worked out

on the basis of the Sixth pricing period and paynents nade and recoveries
effected. Al of these transactions were consistent with a continuing practice,
nanely, that the Retention Price would be approved after the expiry of the
pricing period, but recoveries and paynments woul d be done, and accounts
settled fromthe comencenent of the pricing period.

Duri ng the continuance of the Seventh (1.7.1997 to 31.3.2000) and the
Ei ghth (1.4.2000 to 31.3.2003) pricing periods, the Retention Price for each
of the manufacturers was revised on account of changes, as well as,
variations in the different cost factors, the base year being the |ast year of the
previous pricing period.

I n 2000- 2001, conplaints were voiced that fertilizer nanufacturers
were msusing the Retention Price Schenme. For instance, it was alleged that
fertilizer manufacturers were actually consum ng nmuch lower quantities of
napht ha/ furnace oil but were actually being conmpensated for higher
consunption, resulting in undue gains for them The Government constituted
a conmttee chaired by Dr. Y.K Alagh (hereinafter "the Al agh Conmittee")
for the purpose of reassessing the production capacity of such fertilizer units.
The Retention Prices were also reduced with effect from 1. 4.2000, on an
interimbasis. Wien the final statement of accounts of payments/ recoveries
arising fromthe inplenentation of the Seventh and Ei ghth pricing policies
were drawn, it was seen that an anmount of Rs. 2303 crores had to be paid
whil e recoveries to the tune of Rs. 923 crores coul d be nade.

In the process of finalizing the Seventh and Ei ghth pricing period,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

there were detail ed discussions held in a neeting between the Governnent’s

of ficials and authorized representatives of the fertilizer manufacturing units.
As far as the First Appellant was concerned, one such neeting was held on
7.8.2002 at 2:30 PM which was attended by the Managi ng Di rector and

General Manager (Finance) of the First Appellant-Conpany. The M nutes of

this neeting show that the Executive Director of the FIC Committee broadly
expl ai ned the aspects on which the Retention Price had been worked out for

the Seventh and Eighth pricing periods to the representatives of the First
Appel | ant - Conpany. It was also pointed out in the neeting that Retention
Price fixation was subject to the reports of the committees that had been
constituted to exam ne certain pending issues. It was further pointed out that
the Retention Prices determ ned for the Seventh and Ei ghth pricing periods
were subject to further scrutiny of the repairs and mai nt enance charges and
capital additions allowed in the Retention Price. Thereafter, the
representatives of the First Appellant-Conpany were inforned that based

upon information received by the FIC Conmittee, certain itens of

expendi ture were disall owed while finalizing the Retention Price for the
Sevent h and Ei ghth pricing periods, as these were not related to urea
activity.

On _8.8.2002, the First Appellant addressed a letter to the FIC
Committee, giving particulars-as to the repairs and mai ntenance charges
incurred for the years 1997-98 to 2000-01. It also raised the issue with
regard to disall owance of the bank charges for Base Years 1997-98 and
1999-2000. Apart fromthis, no other issue was raised in the said letter.

The Litigation

A Civil Mscellaneous Wit Petition No. 43934/2001 was noved by
the appellants in the H gh Court of Judicature at Allahabad to chall enge the
interimrevision of Retention Price nade on 5.11.2001 and the consequent
demand rai sed upon the First Appellant on 13.11.2001 for recovery of
Rs. 184. 01 crores under the Schene. Al though, the appellants had filed the
Wit Petition sonetine in 2001, it was actually noved in 2002, by which
time the Government had recovered Rs. 127.21 crores by way of
adjustrents, |eaving a bal ance of Rs. 56.80 crores.

A Cvil Mscellaneous Application No. 40383/2002 was taken out by
the appellants for interimrelief, which was di sposed of by an agreed order
A perusal of the agreed order made on 3.4.2002 does not indicate that there
was any chall enge to the manner of conputation of the Retention Price, but
only suggested that the recovery of the balance anbunt of Rs. 56.80 crores
be made in 10 nonthly instal nents, subject to disposal of a representation
nmade by the appellants. On the question of payment of ‘subsidy for the
nonth of January 2002, it was stated in the order itself that it would be
subj ect to the CGovernnment’s power of revision, reviewand recovery of
excess paynent, if exercised, in the future.

The appel | ants chal | enged the working of the Retention Price Schene
by Civil Mscellaneous Wit Petition No. 43042/2002. This Wit Petition
was di smssed by the Hi gh Court through the inpugned judgrment dated
7.11.2003. By another order dated 7.11.2003, followng the inmpugned
judgrment, the High Court also dismssed Civil Mscellaneous Wit Petition
No. 43934/ 2001.

The Contentions
The appel | ants i nmpugn the judgnent of the Hi gh Court under appeal
on the follow ng grounds:

Firstly, Dr. Rajeev Dhavan, |earned Senior Counsel for the appellants,
contends that the Retention Price Schene was a statutory schene nade
under the provisions of the EC Act read with the Fertiliser (Control) Order
Dr. Dhavan contends that this being a del egated |egislation could not have
been given retrospective effect to the detrinent of the appellants.

Next, Dr. Dhavan contended that the H gh Court had m sunderstood
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the operation of the Retention Price Schene as being entirely ad hoc.
According to him what was ad hoc was the periodic revision of the
subsi di es payabl e or receivable on account of input particulars, but the
pricing policy determined for the pricing periods would remain constant. Dr.
Dhavan has thus, sought to differentiate the process for determning the
policy norns fromthe actual process of conputing the Retention Price.

Third, |earned counsel contends that there was a proni se nmade out to
the manufacturers that there woul d be assured post-tax returns of 12%
whi ch has allegedly not been fulfilled as a result of the revision of the
pricing norms. Hence, according to Dr. Dhavan, the CGovernnent was
est opped frominplenmenting any revision of the Retention Price Schene,
whi ch woul d take away the "vested right" of 12% post-tax returns.

Finally, Dr. Dhavan argued that the retrospective and adverse revision
of the pricing norns by the Governnent is "arbitrary", "unreasonable" and
violative of Article 14 of the Constitution, especially since the Governnent
fixes the maximumretail price of fertilizer

The | ear ned Additional Solicitor General, by reference to the
vol um nous record, contended that the Hi gh Court was fully justified inits
concl usion, and that there was no substance in the Wit Petition

The Nature of the Retention Price Schene

The first contention of Dr. Dhavan.is that the Retention Price Scheme
is a statutory schene, and he accordingly contends that a del egated
| egi sl ation could not be retrospectivel y validated. This argunment needs
consideration only if the Retention Price Schene can be said to have
statutory flavour

In our view, the Hgh Court’s finding that the Retention Price Schene
is nothing but an administrative order, is correct. Evidently, there is nothing
in the EC Act that deals with Retention Prices. Indeed, C ause 3 of the
Fertiliser (Control) Oder nmerely provides that it is open to the Governnent
to fix the maximumretail price of fertilizers. Therefore, fertilizer
manuf acturers cannot sell fertilizer at a price exceeding the nmaxi mum price
fixed under the said clause.

On the other hand, there is no provisionthat deals with the grant of
subsi dies for producing fertilizers. W repeatedly asked Dr. Dhavan as to
under which [aw the Governnment was obliged to make avail abl'e subsidies to
fertilizer manufacturers. He fairly admtted that there was no such obligation
on the Governnment, and stated that if the Government decided to w thdraw
the Schene, it would only have to conply with the requirenents of Article
14. Indeed, it nust be remenbered that the Retention Price Schene is a
result of the Report of the Marathe Committee. It was intended to serve as a
measure of alleviation to fertilizer manufacturers, so that they were not hit
by the rising prices of inputs, especially since the retail price of the fertilizer
was itself controlled. Thus, it is evident that the Retention Price Schene is
not linked to any statute in any manner whatsoever, but is a nere
admini strative order.

Qur conclusions are fortified by a judgnent of ‘this Court in Neyvel

Lignite Corporation Ltd. v. Commercial Tax O ficer where the nature of
this very Scheme canme to be considered, albeit in the context of a sales tax
case. This Court held that the Retention Price Schene is:

"\ 005cl early an adm nistrative decision of the Governnent of

India. It has been issued pursuant to the Mnistry’'s resol ution
and it enables a factory (sic)\005to receive subsidy fromthe
CGovernment in case the retention price is nore than the price
fixed under clause 3 of the Fertiliser (Control) Order."

The first contention of Dr. Dhavan nust, therefore, fail since the
Retention Price Schene is a nere administrative schene without any
statutory flavour
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Retrospectivity in the Schene

At the outset, we must note that the Retention Price Schene, both
conceptually and in its actual operation, has always had an el ement of
retrospectivity built-in. Indeed, the correspondence between the parties
i ndicates that the Retention Price was always fixed and nmade applicable ex
post facto fromthe beginning of the pricing period with adjustnments to be
nade towards paynments and recoveries. However, Dr. Dhavan seeks to
differentiate the process for determning the policy norns fromthe actua
process of conputing the Retention Price. According to | earned counsel
what was ad hoc and could be retrospectively changed were the subsidies
payabl e or recoverable in line with actuals. On the other hand, according to
him the pricing nornms (the formula for calculating Retention Prices) could
not be retrospectively changed. W cannot, however, accept this distinction

At the outset, the First Appellant had voluntarily entered into the
undert aki ng dated 10.12.1977, where it promsed inter alia:
"\ 005t o abi de by the decision of the Committee, which is fina
and binding on all matters relating to the determ nati on of
retention price, net realization, equated freight, etc."

(enphasi s suppli ed)

Firstly, neither the above-nentioned undertaking, nor the evidence on
record, appears to indicate that there exists any distinction on the lines
suggested by Dr. Dhavan. -Secondly, in our view, "\005all matters relating to
the determ nation of retention price\005" unanbi guously includes the power to
determ ne the norns and policy that would be used for conputing the
Retention Price. Al so, as we have already nentioned, fromits inception, the
Retention Price Scheme has al ways had an el enent of retrospectivity built-
in. Therefore, the undertaking entered into by the manufacturers clearly
all ows the Governnent to retrospectively revise the pricing norns/policy for
the Retention Price Schene. Further, as we shall see, the First Appellant was
at all stages fully aware of and party to the deliberations that went into
determ ning the norms for calculating the Retention Prices. Hence, in our
view, the distinction sought to be nmade between the norns for determnning
Retention Price and the actual conputation of the Retention Price is not
t enabl e.

Assured Returns

It is next contended by Dr. Dhavan that the Governnent is estopped
fromformul ati ng a scheme under which the Retention Price fixed would
deny the First Appellant the assured 12% post-tax returns. W do not agree.

At the outset, we notice that the Schene was not the result of any
unilateral action on the part of the Government. Although the result of an
adnmi ni strative decision, it was grounded in- an agreenent reached between
the CGovernment and certain fertilizer manufacturers. I ndeed, it was open to
the manufacturers to decline to enter into such arrangenent. This/is evident
fromthe letter of the Governnent dated 24.10.1977, which put forward the
Schene. As discussed earlier, this letter requested M's |Indian Expl osi ves
Ltd. (later acquired by the First Appellant) to enter into the Schene as
suggested, so that it nay get the subsidy. The subsidies were, of course,
subject to the provisions of the Retention Price Schene, and subject to the
undertaking to be given. In response to the letter of 24.10.1977, Ms Indian
Expl osi ves Ltd. gave a categorical undertaking dated 10.12.1977 in the
terns that we have already extracted. It is of significance that Ms Indian
Expl osi ves Ltd., undertook and pronised inter alia:

"\ 005t 0 abi de by the decision of the Committee, which is fina
and binding on all matters relating to the determ nati on of
retention price, net realization, equated freight, etc."
(enphasi s supplied).

In the face of this undertaking, we are unable to accept the contention
of Dr. Dhavan that the Retention Price Schene was sonething that was
conpul sorily inposed on fertilizer manufacturers. Indeed, it is not as if the
manuf acturers are challenging the maximumretail price fixed under the
Fertiliser (Control) Oder. They are nmerely chall enging the nmanner in which
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the Retention Price, which deternm nes the subsidy payabl e under an agreed
arrangenent, is determned. In fact, when we read the undertaking which

was extracted above, it appears to us that the nmanufacturers had agreed to

abi de by the decision of the FIC Conmittee, on all nmatters relating to

determ nati on of the Retention Price as being "final and bindi ng" upon them

In the light of this, the argument of estoppel is actually the boot on the other
f oot .

Moreover, even if we were to assume for a nonent that certain
returns have been assured, and that this assurance is binding on the
Covernment, we are not satisfied that this assurance has actually been
breached. W agree with the High Court that there are too many
i nponder abl es and too many di sputed questions of fact for an effective
decision in a wit proceeding on this issue. In our view, therefore, this
contention of the |earned counsel for the appellants nmust also fail

Reasonabl eness and Legi timate Expectation

Dr. Dhavan next contended that the retrospective application of the
new policy paraneters by the FIC Commttee is "arbitrary’, 'unreasonable’
and against-the Doctrine of Legitinate Expectation. Learned counse
contends that since the Governnent controls the retail price of fertilizer, it
woul d be "unfair’, ’'unreasonable’ and violative of Article 14 for themto
revise the schene of subsidies, so that there would be | osses caused to
fertilizer manufacturers. In our view, this contention has no nerit for both
the facts and the applicable | egal principles indicate that there is nothing
arbitrary or unreasonable in what the FI'C Committee has done.

At the outset, the material placed on record clearly denonstrates that
the representatives of the First Appellant were party to the deliberations
before the FIC Commttee, who explained the material particulars regarding
the manner of working out the Retention Price for the Seventh and Ei ghth
pricing periods. The m nutes of the said discussions, read with the
correspondence between the parties pertaining to the Retention Price fixation
for the Seventh and Ei ghth pricing periods, |eave no doubt that the First
Appel I ant was party to what was bei ng done. Further, at no point, during the
di scussions or in the subsequent correspondence, did the First Appellant
qguestion the validity or correctness of the manner of fixation of the
Retention Price (except on sonme minor issue |ike bank interest charges).

Dr. Dhavan cited a nunber of authorities to support his argunent.
However, these cases pertain to situations where tax exenptions, which
were already granted and pursuant to which transacti ons had been held, were
retrospectively withdrawn. Qther authorities also pertained to setting up of
i ndustries in backward areas on pronises of rebate/ concessions. In our
vi ew, none of these authorities is of any assistance for resolving the issue
before us, which is purely a consensual working arrangenent between the
Governnment and fertilizer manufacturers. The argument of ’'legitimte
expectation’, in our view, cannot have application to the present case. As we
have said, the Schene was a voluntary one, and havi ng agreed to abi de by
the decision of the Governnent, there is no question of the appellant’s
"legitimte expectations’ being belied.

Turning to the Article 14 argunent, we enphatically reiterate the
now accepted position that Article 14 does not require this Court to exam ne
the intricacies of an econom c schenme or pricing policy for its nmerits or its
correctness, for that is in the domain of the executive or the |legislative
branches of the Government. |ndeed, even if the Scheme, as revised, is
"unwi se" or even "unjust", there is no recourse before us for, as Justice
Hol mes el egantly put it:
"We fully understand\ 005t he very powerful argunent that can be
made agai nst the wi sdom of the |egislation, but on that point we
have nothing to say, as it is not our concern.”

We are broadly in concurrence with the reasoning of the H gh Court
that in matters of adm nistrative discretion it is not open to the courts to
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interfere in mnute details, except on grounds of mala fides or extrene
arbitrariness. Interference should be only within very narrow limts, such as,
where there is a clear violation of a statute or a constitutional provision, or
extreme arbitrariness in the Wednesbury sense. Neither the Hi gh Court nor

we have found any of these vitiating factors in the adm nistration of the
Retention Price Schenme and the consequent payments/ recoveries of the

subsi dy anpbunts. Thus, in our view, the action of the FIC Comnittee to
adversely nodify the subsidies framework, cannot be questioned on its

nmerits.

The Case of M's Nagarjuna Fertilizers

The | earned Additional Solicitor General brought to our notice that,
out of all the concerned fertilizer manufacturing units, only two units have
chal |l enged the Retention Price Schene for the rel evant periods. One of these
is the First Appellant and the other was Ms Nagarjuna Fertilisers and
Chemicals Ltd. (hereinafter "Nagarjuna Fertilizers"). Nagarjuna Fertilizers
had filed SLP (Gvil) No. 20721/ 2003 agai nst the judgment of the Hi gh
Court of Andhra Pradesh dismissing its Wit Petition No. 18242/2002 (dated
25.7.2003). This SLP was, however, sumarily dism ssed by this Court
through order dated 17.11.2003. Al though, we have carefully applied our
mnd to the case of the First Appellant, independent of the outcone in the
case of Nagarjuna Fertilizers, we find that the two cases are actually
i ndi stingui shable on facts and the present case should have al so been
simlarly dismssed. In any event, after a detailed exam nation, we have
arrived at the sane result.

The Fi nal Findings

Despite the bul ky material and | engthy arguments presented to us, we
find that this is a case full of sound and fury, signifying nothing. |Indeed, we
have found agai nst the appellants on every point that they have chosen to
i mpugn the judgnent of the High Court. In the result, these appeals nust fai
and are hereby dismssed with no order as to costs.




