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ACT:

Andhra Pradesh Panchayat Samithis and Zilla Parishads Act
(35 of 1959), ss. 62 .and 72-Scope of-Rules  under-Validity
of .

Constitution of India, 1950, Art. 226-Wo can file petition
under .

HEADNOTE:

In order to pronote rural welfare, the respondent had / given
administrative directions for dividing districts-into Blocks
and for the appointment of Block Planning and Devel opment
Conmi ttees. In pursuance of those directions, -a primry
health centre was inaugurated in a village in Novenber 1958
in accordance with the resolution of the Block Planning and
Devel opnent Committee. One of the conditions which the
village had to comply with was that it should give 2 “acres
of land free and a cash contribution of at least Rs.” 10, 000.
Since the ampunt was not paid by the village, the Block
Pl anning and Devel opnent Conmttee, resolved to shift. the
primary health centre to another village with the consent of
the representatives of the first village. The” second
vill age chosen, satisfied the condition regarding land and.
cash contribution on 27th July 1959 and thereafter, on 31st
July 1959 the first village also satisfied the condition

In August 1959 the Committee by a resolution decided to
| ocate the contra at the second village, but the respondent
directed that the matter should be decided by the Panchayat
Sanmithi, as by the time, the Andhra Pradesh Panchayat
Samithis and Zilla Parishads Act, 1959 had cone into force
and a Panchayat Samithi had been established for the
concerned Bl ock. Though in May 1960, the Panchayat Samith

at first resolved to have the centre at the first village

and though the said resolution was approved by t he
respondent, the Panchayat Samithi finally, by its resolution
on 29th My 1961, cancelled its earlier resolution and
resolved to locate the centre at the second village. On 7th
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March 1962, the respondent set aside the resolution of My
1961 of the Panchayat Samithi on the ground that it did not
get the requisite support of 2/3rd majority. On 18th April
1963, the respondent reviewed its previous order on the
ground that the saki order was mnade under a m staken
i mpression that the health centre was permanently | ocated at
the first village, and directed that the centre should be
| ocated in the second village.
The appellant, who was the representative of the first
village in all the proceedings, filed an application before
the Hgh Court wunder Art. 226 of the Constitution for
guashi ng the Governnent order dated 18th April 1963. The
petition was di sm ssed by the Hi gh Court.
In appeal to this Court, the appellant contended that : (i)
Assuming the first Government order dated 7th March 1962 was
made wunder s. 72(1) the inmpugned order dated 18th April
1963 reviewing the first, was invalid: in as nmuch as the
prerequisite for the exercise of the power of review,
nanely, the exi stence of a nmistake of fact or law or the
i gnorance of any material fact, was not satisfied, (ii) the
first Government order was nmade under s. 62 of the Act, and
therefore could not be reviewed by the inpugned order under
S. 72 and (iii) the inpugned order was invalid, because it
was nmade wthout ‘giving an opportunity to the party
prejudi ced thereby. The respondent raised a prelimnary
obj ection that the appellant

173
had no personal right in the natter and therefore had no
locus stand to file the application, and also wurged, that
the i npugned order was neither made under s. 62 nor under s.
72. of the Act, but that it was really passed under the
rules made by the respondent in exercise of the power
conferred on it under s. 69 of the Act read with s.. 18(2)
and that therefore, no question -of review would arise at

all as the respondent passed the final order in regard to
the Il ocation of the health centre.
HELD : (i) The appellant had the right to muintain the

application.

Odinarily, the petitioner who seeks to file an ~application
under Art. 226 should be one who has a personal or
i ndi vidual right in the subject matter of the petition. The
personal right need not be in respect of —a proprietary
interest : it can also relate to an interest of a trustee:
In exceptional cases, a person who has been pre-judicially
affected by an act or omission of an authority can file a
petition even though he has no proprietary or even fiduciary
interest in the subject-matter. The appellant was the
presi dent of the Panchayat Samthi of the first village. He
was also the president of a commttee for  collecting
contributions fromthe villagers for setting up the health
Centre. Hi s conduct, the acquiescence on the part- of the
nmenbers of the committee, and the treatnent neted out to him
by the authorities, support the inference that he was
authorised to act on behalf of the conmttee which was in
law, the trustee of the anobunts collected. The appellant,
therefore, had been prejudiced by the inpugned order and his
petition under Art. 226 was nmmintainable. [181 F]

(ii)A reading of s. 18 of the Act with the Schedule shows
that wunder the Act the statutory power to establish and
maintain primary health centers is vested in the Panchayat
Samthi, and there is no provision vesting the said power in
the Government. Under s. 69 of the Act, the Government can
only make rules for carrying out the purposes of the Act; it
cannot under the guise of rules, convert an authority wth
power to establish a primary health centre into only a
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recommendatory body. It cannot, by any rule, vest in itself
a power which under the Act vests in another body. It is
one thing to say that the exercise of the power by the
Sanmithi is regulated by the rules, but another thing, to

deprive it of that power in the matter of location of the
health centre and confer that power on the Government.
Therefore, the Rules, in so far as they nake the Panchayat
Samithi a mere reconmendatory body, are inconsistent wth
the Act, and so the inpugned order could not be sustained
under the authority of the Rules [183 F]

(iii)Assuming that the first order was made under s. 72(1)
the respondent was right when it said in the inpugned order
that it nade a mstake of fact in passing its earlier order
on a m sapprehension that there was a pernanent |ocation of
the centre at the first village. The centre was never
permanently located in thefirst village, it was only
| ocated’ there subject to certain conditions which were not
fulfilled [188 F]

(iv)But, ‘an analysi's of the first order of the respondent
denonstrates that it was nothing nore than a cancell ation of
the resolution passed by the Samithi on 29th May 1961. The
fact that the word "cancel" is not used and s. 62 was not
mentioned in the order could not nmake it anythel ess an order
cancelling the resolution. Therefore, the order was, one
made under s. 62 and could not be reviewed by the inpugned
order under s. 72. [187 A-B]

Section 62 confers a special power on - the  Governnent to
cancel a, resolution passed by the Samithi, by an order in
witing, if in its opinion;

174

such resolution is not legally passed or is in excess or
abuse of the power conferred by the Act, after giving to the
Samithi an opportunity for explanation. Section. 72(1)
confers a wide power of revision on the Governnent. ' On the
principle of general a specialities non derogant the case
provided for under s. 62 must be excluded fromthe operation
of s. 72. It follows that the order reviewed fell under the
scope of s. 62 and that in could not be reviewed ‘under s.
72, for s. 72(3) enables the Government only to review an
Order nade wunder s. 72(1). Further, the inpugned order
could not be sustained as being itself an order under s. 62
of the Act. The respondent, in exercise of that power,
cancelled the resolution of the Samthi by its earlier
order, and therefore qua that order had becone functus
of ficio. It could not be review not could s. 13 of the
Madras General C auses Act, 1891 be invoked, because, that
section, which enables the Governnment to exerciseits power
from tine to tine as occasion requires. cannot apply to an
order nmde in exercise of a quasi-judicial power under s.
62. [184 H 158 B; 187 D E

(v) Since the inpugned order was nmade w thout giving an
opportunity as required by s. 72 to the appellant or to the
conmittee, who were the representatives of the first
village, and who were prejudicially affected by it, the
order was bad. [189 A-B]

The Hi gh Court, however, rightly refused to exercise its
"extraordinary discretionary, power because, iif it had
gquashed the inpugned order. it would have restored the
illegal order of 7th March 1962. That order was also
illegal because it was made without giving notice to the
Panchayat Samithi is required by s. 62. [189 E]

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 755 of 1965.
Appeal by special |eave fromthe judgnent and order dated
Septenber 7. 1964 of the Andhra Pradesh Hi gh Court in Wit
Appeal No. 8 of 1964.

S. T. Desai, N V. Suryanarayana Mirthy, R Thi agar aj an
and K Jayaram for the appellant.

P. Ram Reddy and A. V. Rangam for respondent No. 1.

S. V. Qupte, Solicitor-General and A, V. V. Nair, for
respondent No. 4.

The Judgnent of the Court was delivered by

Subba Rao, J. This is an appeal by special |eave against the
judgrment of a Division Bench of the Andhra Pradesh High
Court in a Letters Patent appeal confirmng that of a single
Judge of that Court dismissing a petition filed by the
appel l ant under Art. 226 of the Constitution for issuing a
Wit of certiorari quashing the order of the Governnent of
Andhra Pradesh dated April 18, 1963, under s. 72 of the
Andhra ~ Pradesh Panchayat Samthis and Zilla Parishads Act,
1959, (Act No. XXXV of 1959), hereinafter called the Act.
175

At the outset it will beconvenient to survey the facts
| eading up to this appeal in their chronol ogical order. For
the pronotion of rural welfare, the Governnent of Andhra
Pradesh initiated ‘Community Devel opment. Programme in the
said State. Pursuant to that Programme, each district in
t he State was divided into Blocks, called Conmuni ty
Devel opnent Bl ocks. | Chintal apudi Taluk in the Wst Godavari
District was one  of such Blocks.” A Block Planning and
Devel opnent Conmittee was appointed for each Block and a
District Pl anning and Devel opnment Committee for each
district. Al this was done by the Government — by issuing
administrative directions; indeed, the said Conmttees were
only advisory bodies and the ultinate power vested in the
Gover nnment . One of the activities of the said Conmittees
was to constitute Primary Health centres in each district.
On March 22, 1957, the Governnent of Andhra Pradesh issued a
notification |laying down broad principles for guidance in
the selection of places for the |ocation of Primary Health
Centres. One of the said principles relevant to the present
enquiry may be noticed at this stage and that is, the
village selected for |ocating such Centre was expected to
give 2 acres of site free and 50% cash <contribution which
woul d not be less than Rs. 10,000/-. On April 8, 1958, the
Block Planning and Developnment Committee, Chintal apudi
resol ved unaninously, nodifying its earlier resolution, to
have the Primary Health Centre at Dharmajigudemvillage, as
there were Hi gh School s and education facilities there. On
Novermber 7, 1958, the Collector of the District formally
i naugurated the Prinmary Health Centre at Dhanmmji gudem On
July 11, 1959, the said Conmittee passed two resolutions,
anong ot hers. Under resolution 3 it recor ded with
appreci ati on t he donation of 50 cents of I and by
Achyut har amai ah, the Block Committee Menber, towards site
for the Primary Health Centre to be | ocated at Dharmgjigudem
and appeal ed to the nenbers of the Block Committee to see to
the renittance of the cash contribution of Rs. 10,000/-
i medi ately. Presunmably because that sonething happened at
the nmeeting i mediately after the said resoluti on was passed
i ndi cating that there would be no response in t hat
direction, another resolution was passed by the sai d
Conmittee recording that, as the villagers of Dharngjigudem
had failed to pay the said contribution for the last 8
nonths, the Prinmary Health Centre located in that place be
shifted to and established pernanently at any other suitable
vill age where | and and cash contributions were forthcom ng
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On July 13, 1959, i.e., 2 days after the af oresaid
resol ution, the Bl ock Devel opment O ficer wote a letter to
the appellant, who was the President of the village
panchayat, inform

17 6

ing himthat he had not taken any steps for the realization
of the contribution so far and that if the required
contribution was not realized before the end of the nonth
steps would be taken -to shift the Primary Health Centre to
some other place. It nay be noticed at this stage that the
Bl ock Devel opnent O ficer, who had to inplenent t he
resolution of the Commttee, had outstand his powers in
witing a letter in derogation of the terns of the
resolution of the Conmittee dated July 11, 1959. On July
16, 1959, the appellant and ot hers of Dharnmgaji gudem informed
the Bl ock Devel opment O ficer that it was not possible for
them to collect the amobunt and that there was no objection
to the shifting of the Centre fromtheir village to any
ot her 'place. On July 17, 1959, the Block Devel opnent
Oficer wote to the peopl e of Dharmgjigudemthat as they
were unable to pay the said anpbunt, the said Centre would be
shifted to Lingapalem On July, 27, 1959, the 4th
respondent, Rangarao, representing Li ngapalem vill age
deposited Rs. 10,000/- with the Bl ock Devel opment Committee
and al so donated 2 /acres of land for the purpose of |ocating
the said Centre in the said village. On July 31, 1959, on
behal f of Dharmgjigudem Venkateswara Rao, the appellant,
deposited the sum of 'Rs. 10,000/- in the Sub-Treasury and K
V. Krishna Rao donated 2 acres of Iand and delivered
possessi on of the sanme to the Bl ock Devel opnent Oificer. On
August 14, 1959, the said Committee, after reviewing the
previous history of the location of the Primary Health
Centre and after noticing that both the villages deposited
the amount-one on July 27, 1959 and the other on July 31
1959-and after considering the conpeting clains, resolved
unani nously to have the Primary Health Centre /' |ocated
permanently at Lingapalemand to request the authorities
concerned to shift it from Dharmgjigudemto Lingapalemat an
early date. One inmportant fact to be noticed in this
resolution is that it was recorded therein that t he
representatives of Dharnmajigudem assured the representatives
of Lingapalemthat they not only gave up their efforts to
have the Primary Health Centre at Dharnmjigudem but also
unani nously agreed to have it |located at Lingapalem It was
further recorded therein that the villagers of  Lingapal em
paid up the entire contribution enthusiastically and that
too after obtaining the concurrence of the villagers of
Dhar maj i gudem and al so on an assurance that the [atter . gave
up the idea of having the Primary Health Centre at
Dhar maj i gudem It would, therefore, be noticed that this
resolution for locating the Primary Health Centre at
Li ngapal em was passed after the representatives of the two
vill ages settled their disputes. On Septenber 18, 1959, the
Act canme into force and under s. 3 thereof a

177

Panchayat Samithi was constituted for Chintapudi. On January
7, 1960, the CGovernnent informed the Collector of Wst Goda-
vari District that the question of shifting the Primary
Health Centre from Dharmajigudemto Lingapalem should be
left to the decision of the Panchayat Samithi constituted
under the Act. The President of the Panchayat Samithi
Chi ntal apudi Bl ock, was requested to place the resolution
dat ed August 14, 1959, of the Block Pl anning and Devel opment
Conmittee before the Panchayat Samithi for reconsideration
and subnit a report to the Governnent through the Chairnan
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Zilla Parishad, Wst Godavari. It nay be noticed that after
the passing of the Act, what was being done administratively
was sought to be placed on a statutory basis. On My 28,
1960, the Chintal apudi Panchayat Samithi held its nmneeting
and resolved that the Primary Health Centre should be
per manent |y | ocat ed at Dharmajigudem and the sai d
resol ution was conmunicated to the Government. On July 6,
1960, t he Covernment approved the proposal of t he
Chi nt al apudi Panchayat Samithi to |locate the Primary Health
Centre permanently at Dharmajigudem On January 23, 1961

the Rules franed by the Government in exercise of the powers
conferred on it under s. 69 of the Act cane into force. On
February 22, 1961, on a representation nmde to the
CGovernment that the neeting of the Panchayat Samithi held on
May 28, 1960, was irregular on the -round of inadequate
noti ce, the Governnent decided not to interfere with those
proceeding under -s. 72 of the Act. On May 12, 1961, the
Panchayat = Sami thi at a special neeting, on the ground that
the neeting held on"May 28, 1960, was not held in accordance
with r. 4(1) of the Rules for the conduct of business, in
exercise —of the power given to it under r. 15 thereof,
cancelled all the resolutions passed by the neeting of the
Samithi on My 28, 1960. On May 29, 1961, the Samith

passed anot her resolution adopting all the resol utions which
it cancelled on /'May 12, 1961, except 'the resolution to
locate the Primary Health Centre at ~ Dharnmgjigudem In
regard to the location of the said Centre it resolved to
locate it at Lingapalem On March 71, 1962, the Government
made an order holding that there was no valid reason for
shifting the Primary Health Centre from Dharnmajigudem to
Li ngapal em and directing the Bl ock Devel opment ~ Officer to
take action accordingly. The nain reason given for that
order was that the Primary Health Centre was already func-
tioning at Dharmaj i gudem and a Health Centre once
established should not be shifted to another place wthin
the Block wunless the Panchayat Samithi resolved by  two-
thirds majority of the nenbers present at the neeting as
required under r. 7 of the Rules

178

and that the resolution dated My 29, 1961, was not
supported by the requisite majority. On April 18, 1963,
i.e., about a year after the earlier order, the Governnent
passed another order wherein it held that it passed the
previ ous order dated March 7, 1962, on a m staken inpression
that it was a case of shifting the Primary Health Centre
fromone place where it was permanently | ocated to -another

while the correct position was that in the instant case the
Primary Health Centre was not permanently |ocated by the
Government and, therefore, the resolution passed by the
Panchayat Sanmithi on May 29, 1961, fell withinr. 2 of the
Rul es and not under r. 7 thereof. |In that view, it -directed
that the said Centre should be |ocated permanently in
Li ngapalemvillage in accordance with the resolution of the
Panchayat Samithi dated May 29, 1961.

A resune of the said facts leads to the following factua

posi tion. Before the Act canme into force, the Primary
Health Centre was inaugurated at Dharngjigudem presunably
subject to the condition that the said village would conply
with the conditions laid down by the adm ni strative
directions, governing the location of a Centre. One of the
important conditions was that the village seeking to have
the Centre should give 2 acres of land free and 50% cash
contribution which would not be |less than Rs. 10,000/-. The
said amount was not paid by Dharmgjigudemvillage with the
result the condition was not conplied wth. Wth the
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consent of the representatives of the village of Dharmgji-
gudem the Block Planning and Devel opment Committee resol ved
to shift the Primary Health Centre from Dharngjigudem to
Li ngapal em The Lingapalemvillage satisfied the conditions
on July 27, 1959. Thereafter, Dharnmmjigudem village also
satisfied the said conditions on July 31, 1959. On August
14, 1959, the said Conmittee by a resolution decided to
| ocate the Centre at Lingapalem but the Governnent directed
the matter to be decided by the Panchayat Samithi, as by
that tine the Act had cone into force and the Panchayat
Samithi for the Block had been established. Though on My
28, 1960, the Panchayat Samithi at first resolved to have
the Centre at Dharngjigudem and though the said resolution
was approved by the Governnment, the said Panchayat Sanithi
finally by its resolution dated May 29, 1961, cancelled its
earlier resolution and resolved to locate the Centre it
Li ngapal em On March 7, 1962, under s. 62 of the Act the
said resolution of the Panchayat Samthi was set aside by
the Governnent on the ground that it did not get the
requi site support of two-thirds nmgjority. But on April 18,
1963, the CGovernment reviewed its previous order, under s.
72 of the Act, on the ground

179

that the said order was made under a m staken inpression
that the Primary Health Centre was permanently |ocated at
Dharmaj i gudem and directed the Centre to be |located at
Li ngapal em It wll, therefore, be'seen that though the
Health Centre was formally inaugurated at  Dharnajigudem
before the Act came into force, there was not and could not
have been a pernmanent |ocation of the Centre-at that place,
as the condition precedent was not conpiled with.  After the
Act cane into force, though the Panchayat Samithi ‘at first
approved of the location of the Centre at Dharmmjigudem it
cancelled the resolution and decided to locate it at
Li ngapal em The Covernnent, on-a m sapprehension of fact,
set aside that order, but when it came to know  of the
mstake it reviewed its earlier order and directed the
location of the Centre at Lingapal em The question is
whet her on these facts the Governnent had jurisdiction to
make the order which it did in exercise of its powers under
s. 72 of the Act.

The appel | ant, who was the representative of the village of
Dhartnajigudem in all the said proceedings, filed an
application before the H gh Court under Art. 226 of the
Constitution for quashing the said order of-the ~Governnent.
The said application was, in the first instance, heard by a
single Judge of the Hi gh Court and he dismssed it. On
appeal, a Division Bench of the Hi gh Court confirmed it.
Hence the appeal

M. Desai, |earned counsel for the appellant, raised before
us the following points : (1) The order of the Governnent
cancelling the resolution dated May 29, 1961, was nade under
s. 62 of the Act and, therefore, the said order could not be
reviewed under s. 72 thereof. (2) Assuming that the said
order dated March 7, 1962, was made under s. 72(1) of the
Act, the order dated April 18, 1963, reviewing the said
order was invalid inasnuch as the prerequisite for the
exercise of the power of review thereunder, nanely, the
exi stence of a mistake of fact or law or the ignorance of
any material fact, was not satisfied. (3) The order dated
April 18, 1963, was also invalid, because it was nade
without giving an opportunity to the party prejudiced
thereby of naking a representation agai nst the naking of the
sai d order.

M. Ram Reddi, |earned counsel for the State of Andhra Pra-
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desh, raised a prelinnary objection that the appellant had
no personal right in the matter of the location of the
Primary Health Center and, therefore, he had no |ocus stand
to file an application under Art. 226 of the Constitution

lie argued that the order of the Governnment dated March 7,
1962, was not simply a cancell a-

180

lion of a resolution nmade by the Panchayat Samithi, but a
conposite order giving directions to the Block Devel opnent
Oficer and, therefore, it fell directly within the scope of
s. 72 of the Act; and, as the said order was made wunder a
m sapprehension that there was a permanent |ocation of the
Heal th Centre at Dharnmmjigudem the Gover nirent had
jurisdiction to reviewthe same under S. 72(3) of the Act.
He woul d further contend that even if the order dated March
7, 1962, was passed under s. 62 of -the Act, the said order
bei ng an admi ni strative one, the Governnent had jurisdiction
to review the sane under s. 62 itself when the m stake was
di scovered or brought to its notice. In addition he raised
bef ore us a new point which was not argued either before the
single Judge or, on appeal, before the Division Bench. of
the Hi gh Court. He would say that the inmpugned order was
neither rmade under s. 62 or under S. 72 of the Act, but it
was really passed under the rel evant Rules made by the Gov-
ernnment in exercise of 'the power conferred on it under s. 69
of the Act, read wmith sub-s. (2) of 's. 18 thereof,
where under the ultinmate authority under the Act to |ocate
the Health Centre 'was the Governnent, though on the

reconmendati on of the Panchayat Samithi. |In this view, the
argument proceeded, no question of reviewwuld arise at
all, for the Governnent passed the final order in regard to

the location of the Primary Health Centre at Lingapal em
The | earned Solicitor General, appearing for the 4th respon-
dent, supported M. Ram Reddi on all the points and | further
el aborated that aspect of the argument which related to the
construction of the order made by the Government on March 7,
1962.
The first question is whether the appellant had | ocus stand
to file a petition in the H gh Court under Art. 226 of the
Constitution. This Court in The <Calcutta Gas  Conpany
(Proprietary) Ltd. v. The State of West Bengal (1), dealing
with the question of |ocus standi of the appellant in that
case to file a petition under Art. 226 of the Constitution
in the H gh Court, observed
"Article 226 confers a very wide power on the
H gh Court to issue directions and wits of
t he nat ur e nment i oned therein f or t he
enforcenent of any of the rights conferred by
Part 111 or for any other purpose. It is,
therefore, clear that persons other than those
claimng fundanental right can al so -approach
the court seeking
(1) [1962] Supp. 3 SSC R 1, 6.
181
a relief thereunder. The Article in terns
does not describe the classes of persons
entitled to apply thereunder; but it is
implicit in the exercise of the extraordinary
jurisdiction that the relief asked for nust be
one to enf orce a | egal
right.......... ... ... . ... ... The right that
can be enforced under Art. 226. also shal
ordinarily be the personal or individual right
of the petitioner himself, though in the case
of some of the wits |ike habeas corpus or quo
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warranto this rule may have to be relaxed or

nmodi fied. "
Has the appellant a right to file the petition out of which
the present appeal has arisen ? The appellant is the
President of the Panchayat Samithi of Dharngjigudem The
villagers of Dharmajigudem formed a conmittee wth the
appellant as President for the purpose of col l ecting
contributions fromthe villagers for setting up the Prinmary
Health Centre. The said conmittee collected Rs. 10, 000/-
and deposited he same with the Bl ock Developnent Oficer.
The appellant represented the village in all its dealings
with the Block Development Conmittee and the Panchayat
Samthi in the matter of the location of the Primary Health
Centre at Dharnmjigudem Hi s conduct, the acqui escence on
the part of the other nenbers of the conmittee, and the
treatment neted out'to himby the authorities concerned
support the inference that he was authorized to act on
behal f ~of the commttee. The appellant was, therefore, a
representative of the commttee which was in law the
trustees " of the ampunts collected by it fromthe villagers
for a public purpose. W have, therefore, no hesitation to
hold that the appellant had the right to nmaintain the
application under Art. 226 of the Constituiton. This Court
held in the decision cited supra that. "ordinarily" the
petitioner who seeks to file an application under Art. 226
of the Constitution should be one who has a personal or
i ndividual right in the subject-matter of the petition. A
personal right need not be in respect of ‘a proprietary
interest : it can also relate to an interest of a trustee.
That apart, in exceptional cases, as the expr essi on
"ordinarily" indicates, a person who has been prejudicially
affected by an act or omission of an authority can file a
wit even though he has no proprietary or even fiduciary
interest in the subject-matter thereof.  The appellant has
certainly been prejudiced by the said order. The petition
under Art. 226 of the Constitution at his instance is,
t her ef ore, maintai nabl e.
Now, we shall first take the new argunment advanced by M.
Ram Reddy for the first tine before us, for, if that was

accept ed,
182
the appeal would fail. Briefly stated, his contention  was

that the order of the Governnent dated April 18, 1963, was
not made either under s. 62 or under s. 72 of the Act, but
was made only under the Rules nade by the Governnment in
exercise of its power under s. 69 of the Act. To appreciate
this contention it will be useful to notice the relevant
rul es.

Under r. 2, the Panchayat Samithi only recommends to the
CGovernment the place for locating the said Centre. ~Under r.

3 (11), in the <case of <conflict between the  relevant
authorities in regard to the location of a Health 'Centre,
the Govenment’s order shall be final. Under’'s. 6, a Primary
Health Centre once established shall not ordinarily  be

shifted to another place except by the Government on the
recomendati on of the Panchayat Sanmithi on the basis of a
resol ution passed by it by two-thirds of the nmenber,, of the
Panchayat Sanithi present at the neeting. Even in such a
case the Governnent has no power to direct the shifting of a
Primary Health Centre established in one place to another,
if the contribution fromthe people had been accepted and is
in deposit. It is clear fromthe said rules that the
ultimate authority to locate the Prinmary Health Centre or to
direct its shifting from one place to another is the
CGovernment. On the basis of the said rules, |earned counse
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contended that the Hgh Court mssed the real point,
presunably on the argunments advanced before it, and pro-
ceeded to consider the validity of the inpugned order in
terms of s. 72 of the Act. The circunstance, the argunent
proceeded, that the Governnment in its orders referred
neither to s. 62 nor to s. 72 of the Act or did not give any
notice to parties as prescribed t hereti nder clearly
indicates that the Governnent acted only under the said
rel evant rules. This argunent so stated appears at the
first blush to be unanswerable. But a scrutiny of the
rel evant provisions of the Act shows that the said rules are
i nconsistent with the provisions of the Act and they cannot
possibly override the 'statutory power conferred on the
Panchayat Sanmithi.. Under s. 18 (1) of the Act, subject to
the provisions of the Act, the adm nistration of the Block

shall vest in the Panchayat Samithi; and under sub-s. (2)
t hereof the Panchayat Samithi shall exercise the powers and-
perform the functions specified in the Schedul e. VWhen we
refer 'to  the Schedule it will be seen & at the follow ng
entry i's ~found under the heading "Health and Rur a
Sanitation", "Establishing and maintaining Primary Health
Centre and Maternity Centres®. It is manifest that wunder

the Act the statutory power to establish and maintain
Primary Health Centres i's vested in the Panchayat Samithi
There is no provision vesting the said power in the Gov-

183
ernnent . Under s. 69 of the Act, the Government can only
make rules for carrying out the purposes of the Act; it

cannot, under the guise of the said rules, " convert an
authority wth power to establish a Primary Health Centre
into only a recomendatory body. It cannot, by any rule,
vest in itself a power which under the Act vests in ' another
body. The rules, therefore, in so far as they transfer the
power of the Panchayat Sanmithi to the  Governnent, ' being
inconsistent wth the provisions of the Act, nust yield to
s. 18 of the Act.

Realizing this difficulty, the learned Solicitor /General
who appeared for the 4th respondent, nmade an attenpt to
reconcile the relevant rules with the provisions of s. 18 of
the Act. He argued -that s. 18 of the Act conferred a power
on the Panchayat Samithi to establish and maintain Primary
Heal th Centres, whereas the Rules provided for the |ocation
or shifting of the Centres. This argunent does not appea
to us. A Primary Health Centre cannot be established in
vacuum it nust be established in sonme place. The Rul es
deprive the Panchayat Sanmithi of the power to select a place
for establishing a Primary Health Centre and nmake it a re-
commendat ory body with final powers in the Government. The
Rul es also confer a power on the District Medical Oficer
and the District Health Oficer in the matter of |ocation of
the Centre and give the Government the final voice, - if there
is any conflict between -those officers and the Panchayat
Sanit hi . Even in regard to shifting of the Primary ' Health
Centre, the Government’s voice is final under the Rules. It
is one thing to say that the exercise of the power by the
Panchayat Sanmithi is regulated by the Rules, but another
thing to deprive it of that power in the matter of |ocation
of the Primary Health Centre and confer the said power on
the Governnent. We, therefore, hold that the Rules, in so
far as they make the Panchayat Samithi a mere reconmendatory
body, are inconsistent with the Act. This may be the reason
why in the Hi gh Court the Governnent did not think fit to
sustain the order under the authority of the Rules.

The next question is whether the order dated April 18, 1963,
can be sustained under s. 72 of the Act. Section 72 of the
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Act reads :

Power of revision and review by Governmnent:
(1) The Governnment may either suo nbtu or on
an application fromany person interested,
call for and examine the record of a Panchayat
Samithi or a Zlia Parishad or of their
Standing Committees in respect of
184
any proceeding to satisfy thenselves as to the
regularity of such proceedi ng or t he
correctness, legality or propriety of any
deci sion or order passed therein; and, if, in
any case, It appears to the Governnment that
any such decision or order should be nodifi ed,
annul | ed or reversed or remtted for

reconsi-deration, t hey may pass orders
accordi ngly
Provi ded  that the CGovernment shall not pass

any order prejudicial to any party unless such
party has had an opportunity of making a
representation.
(2)
(3) The Government may suo nmotu at any tine
or on-an application received fromany person
interested within ninety days of the passing
of an order under subsection (1), review any
such order if it was passed by them under any
m st ake, whether of fact or of  law, or in
i gnhor ance of any mat eri al fact. The
provi sions._ contained in the proviso to sub-
section (1) andin sub-section (2) shall apply
in respect of any proceedi ng under this sub-
section as they apply to a proceedi ng. under
subsection (1)."
Sub-section (1) of S. 72 of the Act confers a wi de power on
the CGovernment to revise any decision or order passed in any
proceedi ng under the Act. Sub-section (3) thereof confers a
power on the Governnent to review the order nade under/ sub-
s. (1) thereof if it was passed by the Governnment under any
m st ake, whether of fact or of law,  or in ignorance of any
material fact. To attract sub-s. (3), the order sought to
be reviewed should have been nade under —sub-s. (1). To
appreci ate the scope of S. 72(1) of the Act, it is necessary
to conpare the said sub-:section with S. 62 of the Act.
Under S. 62(1), the CGovernnent may, by order in witing,
cancel any resolution passed by a Panchayat Samithi, if in
its opinion such resolution is not legally passed or is in
excess or abuse of the powers conferred by or under the Act
or for any other reasons nentioned therein. Under sub-s.
(2) of S. 62, the Governnent shall, before taking action
under sub-s. (1) thereof shall give the Panchayat Sanmithi or
the Zzilla Parishad, as the case may be, an opportunity for

expl anat i on. Section 72 confers a general power on the
CGovernnent; and on its terms, if there was no other section,
it can cancel a resolution of a Panchayat Samithi. But, S.
62 of the Act confers a special power on the Governnent to
cancel a resolution passed by a Panchayat Samithi in the
cir-

185

cunstances nentioned therein. The principle generalities
specialities non derogant conpels us to exclude from the
operation of S. 72 the case provided for under s. 62. |If so
construed, it follows that if the order reviewed fell under
the scope of s. 62, it could not be reviewed under s. 72,
for s. 72(3) enables the Governnent only to review an order
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made under sub-s. (1) -of S. 72. So, the |I|earned counse
for the State as well as for the 4th respondent nmde a
serious effort to bring the order of the Governnment dated
March 7, 1962, within the terms of s. 72(1) of the Act. As
the argunent turns upon the terms of the said order, it may
conveniently be read at this stage
Gover nnent of Andhra Pradesh
Pl anni ng and Local Adm nistration Departnent.
MEMORANDUM NO. 1354/ Prog. 11/ 61-2 dated 7-3-1962.
Sub Conmunity Devel opment  Programre- Chi nt al apudi Bl ock
-Shifting of Primary Health Centre from Dharmajigudeni to
Li ngapal em - Orders i ssued.
Ref. 1. Representation of Sri G Punneswararao and others
dated 31-6-1961.
2. Letter fromCollector, West Godavari, No. 01.5642/61
dated 22-9-1961.
The ~Panchayat Samithi, Chintal apudi, at its
nmeeting held on 25-8-1960 unani nously resol ved
to l'ocate the Primary Health Centre at
Dhar maj i gudem Later, the Panchayat Samith
at its nmeeting held on 29-5-61 resolved to
shift the Primary Health Centre pernanently to
Li ngapal em vil | age. The Pr esi dent,
Dhar ngj i gudem Panchayat.,  and others have
represented to Government agai nst acceptance
of the resolution passed by the Sanmithi at its
neeti ng hel d on 29-5-1961. Thi s
representati on has been careful 'y exam ned by
t he Government in consultation wth t he
Col | ector, West Codavari .
Under Rul e 6 of the Rul es for t he
est abl i shnent and mmi ntenance of Primary
Health Centres by Panchayat Samithis nade
under the provisions-of the Panchayat Sanmithis
and Zlla Parishads Act, 1959, the Primary

Health Centre once -established shall not
ordinarily be
186

shifted to another place wthin the Bl ock
unl ess the Sanithi resolves by 2/3rd mjority
of the nenbers present at the neeting as
required under rule 7 of the said rules. In
the present case the Prinmary Health Centre was
already functioning at Dharngjigudem and the
resolution of the Panchayat Sanithi ~dated
29-5-1961 did not get the requisite support of
the Samithi Menbers as required under rule 7.
In the above circunstances, the Government
consider that there are no valid reasons’ for
shifting the Primary Health Centre from
Dharmaj i gudem to Lingapal em The Bl ock
Devel opnent O ficer, Chintalapudi, is directed
to take action accordingly.
Sd/ - B. Pratap Reddi
Deputy Secretary to Governnent.
It was said that the said order did not mention the section
whereunder it was passed, that it did not cancel any
resolution, that it did not in terns approve or disapprove
any resolution, that it considered other orders issued and
finally gave a direction to the Bl ock Devel opnent Oficer to
take action in accordance with the terms of the order. In
short, the argunent of the learned counsel was that the
order was not for the cancellation of the resolution of the
Panchayat Samithi but one nade in ternms of s. 72 of the Act.
We are not inpressed by this argunment. The preanble to the
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order clearly nentions that the Panchayat Samthi Chintal a-
pudi, it its neeting held on May 29, 1961, resolved to shift
the Primary Health Centre pernmanently to Lingapal emvillage.
Then it states that the President of the Dharngjigudem
Panchayat and others had represented to the Governnent
agai nst the acceptance of the said resol ution. The order
then records that the Governnent had carefully considered
the said representation. Then it gives the reason that the
said resolution was bad inasmuch as that under r. 6 of the
Rules the Primary Health Centre once established should not
ordinarily be shifted to another place within the Bl ock
unl ess the Panchayat Sam thi resolves by two-thirds majority
of the nenbers of the Samthi present at the neeting as
required by r. 7 of the Rules. Then it point-. out that the
Primary Health Centre was functioning at Dharngjigudem and,
therefore, the resolution, not having the support of the
requisite mmjority, didnot conply with r. 7 of the Rules.
For the said reasons the order concludes that there were no
valid 'reasons for shifting the Primary Health Centre from
Dhar maj i gudem t o Li ngapal em ~ The Gov-

187

ernment then gives the consequential directions to the Bl ock
Devel opnment Officer to take action accordingly. An analysis
of the order denonstrates beyond any reasonabl e doubt that
it is nothing nore than a cancellation of the resolution
passed by the Panchayat Sanmithi on May 29, 1961. The nere
fact that the order does not use the -expression "cancel"
will not nake it any the less an ~order cancelling the
resol ution. We, therefore, hold that the order of the
CGovernment dated March 7, 1962, was one made under s. 62 of
the Act and, therefore, it could not be reviewed under s. 72
t her eof .

The |earned counsel for the State then contended that the
order dated April 18, 1963, could itself be sustained ' under
S. 62 of the Act. Reliance is placed upon s. 13 of the
Madras Ceneral O auses Act, 1891, whereunder if any power is
conferred on the Governnent, that power nmay be exercised
from tine to tine as occasion requires. But that section
cannot apply to an order nade in exercise of a ‘quasi-
judicial power. Section 62 of the Act confers a power on
the Governnent to cancel or suspend the resolution of “a
Panchayat Samithi, in the circunmstances nentioned therein,
after giving an opportunity for explanation to the Panchayat
Sanmi thi. If the Government in exercise of that power
cancels or confirns a resolution of the Panchayat Samit hi
gqua that order it becomes functus officio. Section 62,
unlike s. 72, of the Act does not confer a power on the
CGovernment to reviewits orders. Therefore, there are no
nmerits in this contention.

Before we | eave s. 62 of the Act, it may be noticed that the
order dated March 7, 1962, was passed by the Governnent
without giving notice to the Panchayat Samithi. It was in
viol ation of the mandatory provision of sub-s. (2) of 's. 62
whi ch says that the Governnment shall, before taking action
under sub-s. (1), give the Panchayat Sanmithi an opportunity
for explanation. This opportunity was not given and,
therefore, that order was not |egal

Now | et us assune that the said order was nmade under sub-s.
(1) of s. 72 of the Act. Two objections were rai sed agai nst
the wvalidity of the order reviewing the previous order
nanely, (i) there was no nistake of fact or law, and (ii)
the said order, which was prejudicial to Dharnmgjigudem
village, was made wthout giving an opportunity to the
representatives of the said village of maki ng a
representation. The order gives in extension the history of
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matter of location of the Primary Health Centre. It points

out that all the earlier resolutions of the Panchayat

Sanmithi were cancell ed and

Sup .C/ 66-13
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the only outstanding resolution was that of May 29, 1961

whereunder the said Centre was directed to be |ocated
permmanently at Lingapalem Then it proceeds to say that the
order dated March 7, 1962, was passed on a mistaken
i mpression that it was a case of shifting the Primary Health
Centre fromone place where it was permanently located to
another, while the correct position was that the place where
the Primary Health Centre was to be | ocated permanently had
not till then been decided by the Governnment. In that view,
in supersession of the order issued by it on March 7, 1962,
it directed that the said Centre should be | ocat ed
permanently at ~Lingapalem as per the resolution of the
Panchayat ~ Samithi ~dated May 29, 1961. No doubt the
statenent'. _in that order, nanely, that the place where the
Primary Health Centre was to be located permanently had not
so far been decided by the Governnment, if taken out of
context, may appear to be an incorrect statement, for the
CGovernment by it-, ‘order dated July 6, 1960, approved the
proposal of the Panchayat Samthi, Chintalapudi, to |ocate
the Primary Health Centre pernmanently at Dharngjigudem But
an analysis of the various orders passed by the Panchayat
Sanmithi and the Government discloses, as we have already
i ndi cat ed, that the Primary Health Centre  was never
permanently | ocated at Dharmajigudem that before the Act it
was | ocated therein subject to certain conditions which were
not fulfilled, that after the Act the  Panchayat = Samthi,
though it passed a resolution on May 28, 1960, approving the
| ocation of the said Centre permanently at Dharnmgji gudem and
though it was approved by the Governnment by its order dated
July 6, 1960, cancelled its earlier resolution in accordance
with law on May 29, 1961 and voted for locating the Centre
at Lingapalem Therefore, the Government was right when it
said inits order that it nade a m stake of fact in passing
its earlier order on March 7, 1962, on a mi sapprehension
that there was a pernmanent |ocation of the Centre at Dhar-
maj i gudem

But there is another flawin the order of the GCovernnent
dated April 18, 1963, i.e., it nmade the order wi thout giving
an opportunity to the representatives of Dhartnajigudem who
were prejudicially affected by the said order. Lear ned
counsel for the State said that the appellant could not be
considered to be a party prejudicially affected by  that
order. But, as we have stated earlier, the appellant’ was
the President of the Comm ttee which collected the anount,
he was representing the village all through and< he also
deposited the prescribed amunt with the Bl ock Devel opnent
of ficer. The CGovernnent should have, therefore, 'given
notice
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either to himor to the Coomittee, which was representing
the village all through for the purpose of securing the
location of the Primary Health Centre in their village. The
order made in derogation of the proviso to sub-s. (1) of s.
72 of the Act is also bad.

The result of the discussion my be stated thus : The
Primary Health Centre was not permanently | ocated at
Dharmaj i gudem The representatives of the said village did
not conmply with the necessary conditions for such |ocation

The Panchayat Sanmithi finally cancelled its earlier
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resolutions which they were entitled to do and passed a
resol ution for | ocating the Primary Heal th Centre

per manent |y at Lingapal em Both the orders of t he
Governnment, nanely, the order dated March 7, 1962, and that
dated April 18, 1963, were not |legally passed : the forner,
because it was made w thout giving notice to the Panchayat
Samthi, and the latter, because the Governnent had no power
under s. 72 of the Act to review an order nade under s. 62
of the Act and al so because it did not give notice to the
representatives of Dhar maj i gudem vill age. In t hose
circunmstances, was it a case for the High Court to interfere
in its discretion and quash the order of the Governnent
dated April 18, 1963 ? If the Hi gh Court had quashed the
said order, it would have restored an illegal order-it would
have given the Health Centre to a village contrary to the
valid resol utions passed by the Panchayat Samithi. The Hi gh
Court, therefore, in our view rightly refused to exercise
its extraordinary discretionary power in the circunstances
of the case.
In the 'result, “the appeal is disnmissed, but, in the
ci rcunst ances of the case, w thout costs.

Appeal di'sm ssed
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