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ACT:

Assam Tribal Areas, administration. of-Renoval = of /tribal
Chi ef - Whet her Permi ssible by admi nistrative action ~without
maki ng of law District Council-Executive Conmittee, Powers
of -Interi msuspensi on of Chief-Constitutionof India, Sixth
Schedul e.

HEADNOTE:

The respondent was Siemof Mylliemsienship in United Khasi
and jaintia Hlls District inthe Tribal Areas . of ~Assam
havi ng been el ected as such by the Myntri el ectors according

to customin 1951. In June, 1952, a District Council was
constituted for the District under the Sixth Schedule to the
Constitution and the sienship was brought under it. The

rules in the Sixth Schedul e enpowered the District Council
to nmmke laws with respect to various nmatters regarding the
adm nistration of the District including the appointnent or
successi on of Chiefs and Headnen. No law was made
regul ating the appointment and succession of Chiefs and
Headren. The Chief Executive Menber of the Executive
Conmittee of the District Council served on the respondent a
notice to show cause why he should not be renmpved from his
office and suspended him The respondent challenged the
action on the grounds: (i) that he could not be renpbved by
adnmi ni strative orders but only by making a law, (ii) t hat

the Executive Committee could not take any action in this
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case, and (iii) that the order of suspension was ultra
vires.

Hel d, that the District Council had the power to appoint or
renmove adninistrative personnel under the general power of
adm nistration vested in it by the Sixth Schedule. The
District Council was both an admnistration well as a
| egi sl ative body. After a law was made with respect to the
appointnent or renoval of administrative personnel the
authority would be bound to follow it; but until then it
could exercise its administrative powers. Since the United
Khasi-jaintia Hlls Autononous District (Appointment and
Succession of Chiefs and Headnen) Act, 1959, had now come
into force further action should be taken in accordance with
that Act.

The Executive Conmittee could, under r. 3o0(a) of the Assam
Aut onomous Districts  (Constitution of District Councils)

Rul es, 1951, act on behalf of the District Council in cases
of enmergency and it was not for the courts to go into the
guesti on ‘whether there was an emergency or not. In these

circunstances the action taken by the Executive Committee

coul d not be chal |l enged.

An order of interimsuspension could be passed against the
751

respondent while inquiry was pending into his conduct even

though there was no specific provision to that effect in his

terns of appoi nt ment. But he was  entitled to his

remuneration for | the period of his interim  suspension as

there was no statute or rule existing under which it could

be withhel d.

The Managenent of Hotel Inperial v. Hotel Workers’ Union

[1960] 1 S.C. R 476, applied.

Per Subba Rao, J.-It is very doubtful = whether, when the

Constitution confers on an authority power to nake laws in

respect of a specific subject matter, that authority can

deal with the same subject matter w thout making such a |aw

inits admnistrative capacity.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 394 of 1960.
Appeal fromthe judgnment and order dated April 19, 1960, of
the Assam High Court in Civil Rule No. 69/1959.

C K Daphtary, Solicitor-General of India, A V.

Vi swanat ha Sastri, Narendra Kumar Lahiri and

R Copal akri shnan, for the appellant.

N.C. Chatterjee and D. N. Miukherjee, for respondent No.

1

Naunit Lal, for respondent No. 2.

1960. Sept enber 20. The Judgnent of Sinha, C. J., Kapur
Gaj endragadkar and Wanchoo, JJ., was delivered by Wanchoo,
J. Subba Rao, J., delivered a separate Judgnent.

WANCHOO J. - Thi s appeal, on a certificate granted under . Art.
132 (1) of the Constitution by the Assam Hi gh Court, raises
guestions regarding the interpretation of certain provisions
of the Sixth Schedule of the Constitution. A wit petition
was filed by U Jormanik Siem (hereinafter <called the
respondent) in the AssamH gh Court against the Chief
Executive Menmber of the District Council (hereinafter called
the appellant). United Khasi and Jaintia Hlls District
(hereinafter called the District). The case of t he
respondent was that he was Siemof Mylliemsienship in the
District and was elected as such by the Myntries and the
peopl e according to customin 1951. After the constitution
of the District Council for the District, in
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June 1952, the sienmship was brought wunder it and the
respondent continued to discharge the administrative and
judicial functions, for which be was renunerated by a share
of the gross incone of the sienship. The Siem once
appointed could not be renmobved from his office except
through a referendum of the people according to customunti
such custom was changed by legislation passed by the

District Council with the concurrence of the Governor. No
such legislation had however been passed till the wit
petition was made on July 8, 1959. But on account of

political differences between the respondent and the then
Chi ef Executive Menber an attenpt was nade after the Genera

El ections of 1957 to harmthe respondent. In consequence
certain charges were |levelled agai nst the respondent and a
Durbar was called by the appellant for July 6, 1959, and the
respondent was asked to be present at the Durbar to defend
hi nsel f. It is not clear whether the Durbar was held or
Dot, but an order was issued on July 7, 1959, by the
appel l ant' in which it was said that the charges against the
respondent  had been forwarded to himand he had been given
an opportunity to show cause on or before July 17, 1959, why
he should not be renmpbved fromhis office and that he had
failed to appear before the appellant on July 7 as ordered.

Therefore, the respondent was suspended fromhis office from
July 8, 1959, and was required to nake over charge to the
acting Siemon the sane day. The respondent however filed
the wit petition.won July 8, 1959, which was admtted the
same day and notice was issuedto the appellant to show
cause why the wit should not be granted. The H gh Court
al so passed an order staying the operation of the order of
the appellant dated July 7, 1959. The respondent contended
that be could not be renmoved fromhis office or suspended by
the Executive Commttee of the District Council and that the

order of the appellant suspending himwas illegal and ultra
vires being against customand wusage relating to that
matter. Further the order of the appellant was without

jurisdiction as it was passed without the approvall of the
District Council and there was no energency
753

justifying the order. The order was also mala fide and was
due to political aninmpsity between the respondent and the
Executive Conmttee.

The petition was opposed on behal f of the appellant, and-its
main contention was that the Siem was nonminated by an
el ectoral college consisting of +the representatives of
several , clans and that the people in general had nothing
to do with it and that the nom nation of the Siem by the
el ectoral coll ege was subject to approval of the Government.
In accordance with that custom the respondent’s nom nation
by the Mntri-electors to the sienmship of Mlliem was
approved by the CGovernnent and he was appointed to the
office of Siem subject to confirmation by the District
Council when that body cane into existence. After the
District Council was constituted in 1952, it approved the
provi si onal appoi ntnrent nmade by the Governnment and confirned
it on certain terms nentioned in the letter of April 9,1953.
Later these ternms were nodified by the District Council in
certain particulars by letter dated August 9, 1955, and the
respondent had been working as Siem by virtue of this
confirmation by the District Council on the terns conveyed
to him in the two letters nentioned above. There was no
custom which required a referendum of the people before the
Siemof Mylliemcould be renpbved fromoffice. On the other
hand, the Siem being appointed by the Government fornerly
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and now by the District Council was |liable to renmoval and or
suspensi on by the appointing authority in case he did not
act in accordance with the terns of his appointnment and was
guilty of oppression, msconduct or dereliction of duty.
The charge of political aninosity against the then Chief
Executive Menber was denied and attention was drawn to the
respondent’s conduct in the discharge of his duties which
showed that he was wunfit to hold the office of Siem
consequently an order was passed on July 7, 1959, suspending
himand the order was legal, intra vires and in keeping with
custom and wusage of the land and it was not necessary to
obtain the approval of the District Council to the passing
of that order which was in accordance with

754

the terns of appointnment of the respondent. Further the
Executive Conmittee, considering all the circunstances of
the case, was of theopinion that the mtter was of
emergency  and therefore took action wthout getting the
order approved by the District Council

The High Court did not go into the question whether there
was any customby which the Siemcould be renoved only by a
referendum It held that after the conming into force of the

Constitution, the Khasi States lost all existence as
separate entities ‘except in so far as their existence or
authority was preserved by the Constitution. It also held

that the respondent was appointed to the office of Siem by
the Deputy Conmi ssioner on behalf of the Government with due
regard to the nonination made by the Myntri-electors and
this appoi ntment was subject to confirmation by the District
Counci| when that body was constituted and that in fact the
District Council confirned the appointment on April 9, 1953,

on certain terms which were revised in1955. It also held
that the admnistration of the District” vested in the
Di strict Council; but it was of the view that t he

appoi nt nent and succession of Sinms were never intended to be
its admnistrative function and therefore the District
Council could only act in this matter by naking laww th the
assent of the Governor and not by passing orders in exercise
of its administrative functions. Therefore the power to
appoint, even if it included the power to dismiss, could be
exercised by the District Council only by means -of proper
| egi sl ati on. In the result, the High Court allowed the
petition and directed that the order of July 7, 1959, ‘should
not be given effect to as it was not supported by law
Ther eupon the appellant applied for and obt ai ned a
certificate from the H gh Court under Art. 132 of the
Constitution; and that is how the matter has come-up before
us.

Before we deal with the mamin point on the basis of which the
wit filed by the respondent in the H gh Court has
succeeded, it will be useful to consider what the  -position
of the Chiefs in the former Khasi States was before 1947 and
how t hat position was affected
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by the comng into force of the Constitution in 1950. It
appears that before 1947 there were twenty-five such Chiefs
who had however very linmited powers. |In sonme of the States,
the succession appears to have been hereditary; but in npst
of themthe Chief by whatever name he was known was el ected
ei t her by what was equivalent to an electoral college or by
the people generally, the election in nmany cases being
confined to menbers of certain fanmilies known as the Chief’s
famlies. But whether the succession was hereditary or the
Chief was elected by the electoral college or by the people,
the recognition of the British Governnent through the Crown
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representative was necessary before the Chief could exercise
any powers and this was conveyed by nmeans of sands granted
to the Chief. It further appears that the British Govern-
ment through the Crown representative as paranount power,
reserved to itself the right to renove the Chief in case of
oppr ession, m sconduct or dereliction of duty, though before
taking such action the prevalent customin the particular
State regarding the ascertainnment of the w shes of the

el ectoral college or the people was followed. The Chiefs
were also under the control of the Deputy Conmm ssioner of
the district. This was the position upto the 15th of

August, 1947, when India becane a Dom nion. Thereafter the
paramountly of the British Governnment |apsed and it appears
that the twenty-five Chiefs established a Federation

Thereafter a new rel ationshi p was established between these
twenty-five Chiefs and the Government of India by nmeans of
an Instrunment of  Accession which was accepted by the
CGovernor-Ceneral~ of India on August 17, 1948. By this
Instrument, the Chiefs individually as well as collectively
as menbers- of the Federation acceded to the Donminion of
India by which all existing admnistrative arrangenents
between the Governnent of India and the State of Assam on
the one hand and the Khasi States on the other were to
continue in force until new or nodified  arrangenents were
nmade subject to /certain exceptions as ‘to judicial and

adm nistrative powers. It is not necessary to set out these
exceptions
756

except that so far as admnistrative powers were. concerned,
only excise, forests, land and water rights and the revenue

derived therefrom were excepted and all the ‘renmaining
functions were to be common with the Central or State
CGover nment . Further in the matter~ of legislation, the

Dom ni on Legi slature and the AssamLegi slature had the power
to pass | aws concerni ng subjects of comon interest with the
provi so t hat some nmachinery should be devi sed for
representation in the Assam | egislature.

This position continued till the Constitution canme into
force. There was no nerger as such of the twenty-five Khas
St ates in India before January 26, 1950. But the

Constitution, by the First Schedule in which the territories
of the State of Assam were defined, nerged the Khasi States
into the State of Assam as that State was to consist of the
territories which inmedi ately before the commencenent of the
Constitution were conprised in the Province of ~“Assam the
Khasi States and the Assam Tribal Areas but. —excluding the
territories specified in the Schedule to the Assam
(Al'teration of Boundaries) Act, 1951. Thus by the
Constitution the Khasi States were nmerged in the State of
Assam and any power of the Chiefs so far as admnistration
was concerned canme to end. By Art. 244(2) -of t he
Constitution, however, special provisions contained in the
Sixth Schedul e thereof were to apply to the adm nistration
of the Tribal Areas in the State of Assam The position
therefore after the Coming into force of the Constitution
was that the Chiefs |ost whatever ruling or admnistrative
powers they had by the nerger of these twenty-five States in
Assam and the governance of these States was to be carried
on according to the provisions of the Sixth Schedul e.

This brings us to the Sixth Schedule, and we wmy refer
briefly to the provisions contained therein with respect to
the admnistration of the tribal areas in Assam By paras.
1 and 20 the whole tribal area is divided into autononous
districts and two other areas. Autononous districts can in
turn be divided into autononmpus regions. Paragraphs 2 to 17
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deal
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with the administration of autononous districts and
aut ononous regions, while para. 18 provides for t he
application by the Governor of the provisions of paras. 2 to
17 to the other two areas specified in para. 20. Paragraph
19 deals with transitional provisions and para. 21 with the
amendment of the Schedule. It nay be nmentioned that the
United Khasi and Jaintia Hills District with which we are
concerned in this case is to conprise the territories which
before the commencenent of the Constitution were known as
the Khasi States and the Khasi and Jaintia Hills Districts,
excl udi ng certain areas wthin the cant onment and
municipality of Shillong. District Councils and Regiona

Councils are to be constituted under para. 2 and the
Governor is given power to make rules for the first
constitution of District Councils and Regional Councils in
consul tation wth the existing tribal councils and other
representative tribal organisations within the districts or
regi ons. concerned and the rules are to provide for the
conposition of the councils, the delimtation of territoria

constituencies, the qualifications for voting at elections
and the preparation of electoral rolls, the qualifications
for being elected as nenbers of councils, the termof office
of the nenbers and 'any other matter relating to or connected
with elections or / nominations to such  councils, t he
procedure and conduct of business in‘the councils, and the
appoi ntnent of officers and staff of the councils. These
very powers were conferred onthe District' or Regiona

Council after it cane into being along with certain other
powers for the formation of local Councils or  Boards and
their procedure and the conduct of business, and generally
al | matters relating to the transaction of busi ness
pertaining to the admi nistration of the district or | region

as the case may be. Further para. 2(4) provides that the

adm ni stration of autononpus district shall, in so far as it
is not vested under this Schedule in any Regional / Counci
within such district, be vested in.the District Council for

such district and the administration of an autononopus region
shall be vested in the

97
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Regi onal Council for such region. Paragraph 3 gives  power
to the District and Regional Councils to make laws with
respect to various matters including the appoi nt nent or
successi on of Chiefs or Headmen, subject to such |aws being
submitted to the Governor without whose assent they are not
to cone into force. Paragraphs 4 and 5 | deal with
adm nistration of justice. Paragraph 6 gives powers to the
District Council to establish, construct or nmanage  primary
schools, dispensaries, narkets, cattle pounds, ferries,
fisheries, roads and waterways. Paragraphs 7, 8 and 9 dea
with financial matters. Paragraph 10 gives power to the
District Councils to nake regulations for the control  of
noney |ending and trading by nontribals, which are to cone
into force on the assent of the Governor. Par agraph 11
provi des for publication of |aws, rules and regul ati ons made
under the Schedule. Paragraph 12 deals with the application
of Acts of Parliament and the Legislature of the State to
aut ononmous districts and autononous regions. Paragraph 13
deals with the budget while para. 14 provides for the
appoi ntnent of a conm ssion by the Governor at any tine to
inquire into and report on the administration of autononous
di stricts and autononous regions. Paragraph 15 gives power
to the Governor to annul or suspend any Act or regul ation of
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District and Regional Councils under certain contingencies
and also gives himpower to suspend the Council and assune

all or any of its powers to hinself subject to such order
being placed before the Assam | egi sl ature. Par agraph 16
gives power to the Governor to dissolve a District or
Regi onal Council on the recommendati on of the Conmi ssion

appoi nted under para. 14 and order a fresh election and in
the neantinme to assume the adnministration of the area to
hinself subject to the previous approval of the Assam
| egi sl ature. Paragraph 17 deals wth the formng of
constituencies for the Assam Legi sl ative Assenbly. Then we
cone to para. 19, which deals with transitional provisions

and lays down that as soon as possible after the
comrencenent of the Constitution, the Governor shall take
steps for the constitution of
759

a District Council for each autononpus district in the State
under the Schedule and until a District Council 1is so
constituted for an autononous district, the admnistration
of such district shall be vested in the Governor. It also

provides ~that no Act of Parliament or of the Assam
| egislature shall apply to any area unless the Governor by
Public notification so directs and the Governor in giving
such direction with respect to any Act may direct that the
Act shall in its application to the area or to any specified
part thereof, have effect subject to ‘such exceptions or
nodi fi cations as he thinks fit. The Governor is also given
power to make regulations for the peace and good government
of any area and any regul ati on so nade may repeal or anend
any Act of Parlianent or of the Assam | egislature or any
existing law which is for thetime being applicable to such
ar ea. The power to nmake regulationsis subject to the
assent by the President.

It will thus be seen fromthe schenme of ‘the Sixth Schedule
that the District Council is both an adm nistrative as well
as a legislative body. Further all the admnistrative and
Legi slative powers were vested.in the Governor by para. 19
till the District Councils were constituted. The  Covernor
franmed Rules under para. 2 (6) in 1951 called  the Assam
Aut onomous Districts (Constitution of  District Councils)
Rul es, 1951. The Rules provide inter alia for an - Executive
Commttee wth the Chief Executive Menber as the head and
two other menbers to exercise the executive functions of the
District Council. The Rules also specify the matters which
are excepted fromthe purview of the Executive Committee,
though in an energency, the Executive Conmittee of some of
the autononpus districts is authorised to take such action
with respect to excepted matters as m ght be necessary ; but
every such case has to be laid before the District Counci

at its next session. |In pursuance of these Rules, the
District Council for the District cane into being from June
1952.

We have already observed that the adm nistrative powers of
the Chiefs as they existed before January
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26, 1950, canme to an end with the coming into force of the
Constitution and during the transitional peri od al

admini strative powers vested in the Governor which could be
exerci sed by those appointed by himunder his powers under
para. 19 of the Sixth Schedule. It is in this background
that we have to consider the notification of March 6, 1951
That notification notified for the general information of
the subjects of MlliemSienmship that Governnent after
careful consideration of the nom nation made by the Mntri-
electors of the successor to the Sienship of MIlliem and
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al so of the objections to this nom nation, had appointed the
respondent as Siemof Mylliemin place of late U Sati Raja

subject to confirmation by the District Council when that
body was constituted. It was also notified that the
respondent had taken over charge of the Sienmship with effect
from March 5, 1951. It is clear fromwhat we have said

above that the Myntri electors in this particular case used
to elect a person and their election anpbunted to a
nom nation of that person for the approval of the Governor
to the Siemship of Mylliem but until the Governor approved
of the nomi nation and appointed the person so nomnated to
the Sienship he could not hold office as Siemof Avylliem
The position therefore just after the comng into force of
the Constitution was that the Governor was charged with the
admini stration of the autonomous districts till the District
Councils came into existence and that carried with it the
power to appoint officers to carry on the administration.
The appointment therefore of the respondent as Siem of
MWlliem was nade by virtue of the Governor’s power under
para. 19 and the respondent derived his power as Siem from
that appointnment and coul d not clai many power outside that
appoi ntnent. The Governor of course made it clear that the
appoi ntnent was subject to confirmation of the District
Council when it came into being, for the Governor’s powers
at the tinme of the appointnment were derived from para. 19
and "are transitional only. That is why it was said that
t he appoi ntment was subject to confirmation by the District

Council. Therefore when the ]District Counci
761
cane into existence.in June 1952, it, in _due course, in

exercise of its adm nistrative powers under para.. 2 (4),
considered the question of confirmation of the appointnent
nmade by the Governor in 1951 and confirned the respondent’s
appoi ntnent as Siemof Mlliemand conmunicated it ' to him
along with the ternms on which the confirmation was nade.
Besides the financial clauses, one of the terns provided

that the Siem shall be subject to the control of the
District Council and shall carry out all the orders issued
to him fromtine to tine by the District Council or its

officers acting for and on behal f of the District Council
It was al so provided that the Siem shall conduct hinmself _in
accordance with the established custons and usages approved
by the District Council and in accordance with the rules,
laws and regulations that the District Council rmay issue
fromtime to time. Another term provided that the Siem and
others shall be liable to removal fromtheir offices by the
order of the District Council if that body was satisfied
that any of themdid not discharge his duties properly or
had been acting in a manner prejudicial to the interest of
the Sionship or the District Council in general or had been
conducting hinmself with indecorum and such order passed by
the District Council would be final. Therefore, | after
April, 1953, the respondent continued in the office of = Siem
by virtue of this confirmation by the District Council

In 1955, there was sone nodification of the terms which was
conmuni cated to the respondent on August 9,1955. The
respondent was inforned that he would continue as Siem as
| ong as he was not renoved fromthe Sienship by the order of
the District Council for any |lapse on his part; he was to
submit to the directions of the District Council and to obey
all orders issued by the Chief Executive Menber or any
officer of the District Council enpowered to act on behalf
of the Chief Executive Menber; the respondent was to conduct
the affairs of the Elaka according to the existing custons
and customary |aws as approved by the District Council and
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in accordance with the rules and regulations which the
Di strict Council had
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enforced or might enforce in future. Provision was also
made for the judicial powers of the Siemin accordance wth
the United Khasi - Jai nti a Hlls Aut ononpus District
(Admi nistration of Justice) Rules, 1953. Besi des, there
were certain other ternms with respect to financial matters.
The consequence of these orders was that the respondent’s
term as Siemwas to continue as |long as he was not renoved
from that office for any | apse on his part. The position
therefore that energes on a consideration of the three
orders of 1951, 1953 and 1955 is that the respondent was
holding the office of Siemby virtue of his appointnent in
t he first i nstance by the GCovernor and its | ater
confirmation by the District Council on terns which had been
conmuni cat ed to him and was thus no nore t han an
adm ni strative officer appointed by the District Council by
virtue of its powers under para. 2 (4) of the Schedule and
wor ki ng-under its control

Thi s position-apparently continued till 1959 when we cone to
the incidents which cul minated in the order of July 7, 1959.
We are not Concernedin this appeal with the nmerits of the
action taken against the respondent; nor are we concerned
with the question whether there were sufficient reasons for
the Executive Committee to take the action which it did
against the respondent. W are only -concerned with the
power of the Executive Committee of the District Council to
take any action at all in the matter of the respondent’s
renoval fromthe office of Siem~ The Hi gh Court has taken
the view that the appointnent and succession of a Siem was
not an administrative function of the District Council and
that the District Council could only act by making ‘a |aw
with the assent of the Governor so far as the appointnent
and renoval of a Siemwas concerned. ~In this connection,
the Hgh Court relied on para. 3(1)(g) of the Schedule,
which lays down that the District Council shall have the
power to mmke laws with respect to the appointnment and
successi on of Chiefs and Headnen. The H gh Court seens to
be of the view that until such a |law is nade there could be
no power of appointment of a Chief or Siem like the
respondent and in
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consequence there woul d be no power of renoval either. Wth
respect, it seenms to us that the High Court has read far
nore into para. 3(1)(g) than is justified by its language.
Paragraph 3(1) is in fact sonething like a legislative |1ist
and enunerates the subjects on which the District Council is

conpetent to nmake laws. Under para. 3(1)(g) it has power to
nake |laws with respect to the appointment or successi on of
Chi ef s or Headrmen and this would naturally include the power
to remove them But it does not follow fromthis that the
appoi ntnent or renmpoval of a Chief is a legislative act or
that no appointment or renmpval can be nmade w thout there
being first a lawto that effect. The H gh Court al so seens
to have thought that as there was no provision in the Sixth
Schedule in terms of Arts. 73 and 162 of the Constitution
the administrative power of the District Council would not
extend to the subjects enunmerated in para. 3(1). Now para.
2(4) provides that the administration of an autononous
district shall vest in the District Council and this in our

opi ni on is conprehensive enough to include all such
executive powers as are necessary to be exercised for the
purposes of the administration of the district. It is true

that where executive power inmpinges upon the rights of
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citizens it will have to be backed by an appropriate |aw
but where executive power 1is concerned only wth the
personnel of the admnistration it is not necessary-even
though it may be desirable-that there nust be laws, rules or
regul ati ons governing the appointnment of those who would
carry on the admnistration under the control of the
District Counci | . The Si xt h Schedul e  vested t he
administration of the autononous districts in the Governor
during the transitional period and thereafter in t he
District Council. The administration could only be carried
on by officers like the Siemor Chief and others below him
and it seens to us quite clear, if the admnistration was to
be carried on, as it nust, that the Governor in the first
instance and the District Councils after they cane into
exi stence, woul d have power by virtue of the admnistration
being vested in themto appoint officers and others to carry
764

on the adm ni stration. Further once the power of
appointnent falls within the power of admnistration of the
district the power of renoval of officers and ,,others so
appoi nted- woul'd necessarily followas a corollary. The
Constitution could not have intended that all admnistration
in the autononous districts should come to a stop till the
CGovernor made regulations under para. 19(1)(b) or till the
District Council /passed |aws under para. 3(1)(9). The

Governor in the first instance and the District Councils
thereafter were Vvested with the power to- carry on the
adnmi ni stration and that in our opinion included the power to
appoint and renove the personnel for <carrying on the
adm ni stration. Doubt | ess when regul ati ons-are nade under
para. 19(1)(b) or laws are passed under ~para. 3(1) wth
respect to the appointnent or renoval of the  personnel of
the administration, the adm nistrative authorities would be
bound to follow the regulations so made or the laws so
passed. But fromthis it does not follow that till the
regul ati ons were nade or the | aws were passed, there could
be no appointnent or dismssal ‘of the personnel of the
adm ni stration. In our opinion, the authorities concerned
would at all relevant tines have the power to -appoint or
renove adninistrative personnel under the general power of
adm nistration vested in themby the Sixth Schedul e. The
view therefore taken by the H gh Court that there could be
no appoi ntnent or renoval by the District Council w thout a
law having been first passed in that behalf under para.
3(1)(g) cannot be sustained.

In this case, the District Council when it —confirmed the
appoi ntnent of the respondent laid down certain terns by
virtue of its power of admnistration and so far as. the
respondent is concerned those terns would govern the
rel ati ons between himand the District Council in respect of
all matters including his renoval fromthe office‘of @ Siem
As pointed out by this Court in Parshotam Lal Dhingra v. The
Union of India (1), the conditions of service ' of a
CGovernment servant appointed to a post are regul ated by the
terms of the

(1) [1958] S.C.R 828, 841.
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contract of enploynent, express or inplied, and subject
thereto, by the rules applicable to the nmenbers of the
particular service. |In the absence of such general rules,
the particular ternms offered to a particular officer on his
appoi ntnent would govern the relationship between t he
appointing authority and the person appointed in that
particular case. It would therefore be wong to hold that
the respondent could not be removed fromhis office after
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hi s appoi ntnment in accordance with the terns on which he was
appoi nt ed. On the view taken by the H gh Court, even the
appoi nt nent of the respondent would be illegal for there was
no law to support that appointnment at the relevant tine.
But as we have said above, the Governor and later the
District Councils being vested with the adm nistration of
the autononpbus districts would be entitled to appoint
personnel for carrying on the adm nistration and the power
to appoint would include from its very nature, being
inherent in it, the power of renoval, for it can hardly be
contended that though the appointment mght be made, the
authority making the appointnment would have no power to
renmove a person once appointed. In this particular case
there can be no difficulty whatsoever because when the
District Council confirmed the appoi ntment of the respondent
it laid down the terns on which the appointment will be held
as well’ as theterns on which the respondent could be
renmoved” from the office, in which he was being continued.
Nor can it be said that the appointnent in this case was by
the Governor and therefore the Governor could alone renpve
him for the notification of March 1951 made it clear that
the appointnent by the Governor was provisional and was
subject to confirmation by the District Council when it cane
into existence. The District Council in fact confirnmed the
appoi ntnent of the respondent in April 1953 and so in |aw
the appointnent of /the respondent was by the District
Council and therefore it woul d have the power to renove him
Besides, if, as the High Court thought, the appointnent of
the respondent was invalid, it

98
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would inevitably follow that he had norightto ask for a
wit under Art. 226 ; if the appointment was bad, he had no

I egal right and he cannot conpl ai n against his suspension
W are therefore of opinion that the respondent being an
officer appointed to carry on the admnistration by the
District Council could be renmbved by it in accordance wth
the terms and conditions of his appointnent.

The next question that arises is whether the Executive
Committee could take the action which-it didin this case.
Odinarily, the appointnent being made by the District
Council, the renoval could only be by it. The contention on
behalf of the respondent is that even if the District
Council had the power to renove in accordance with the terms
and conditions of the respondent’s appoi ntnent that power
could only be exercised by the District Council and not by
the Executive Conmittee. |In this connection, rr. 28, 29 and
30 of the Assam Autonompus Districts (Constitution of
District Councils) Rules, 1951, are relevant. Rule 28 vests
the executive functions of the District Council ~in the
Executive Conmittee. Rule 29 (1) gives power  to the
Executive Conmittee to dispose of all matters falling within
its purview subject to certain exceptions nmentioned in r.
29(2). One of these exceptions is with respect to al

i nportant appointments. Assumng that the office of seemis
an inportant appointnent, the Executive Commttee could not
normal ly deal with it in view of the exceptions in r. 29(2).
But r. 30(a) lays down that where imediate action in
respect of any of the excepted matters is necessary, the
Executive Committee of a District Council other than that of
the MKkhir Hlls or the North Cachar Hlls, nay take such
action thereon as the enmergency appears to it to require
but every such case shall have to be laid before the
District Council at its next session. The order of July 7,
1959, shows that the Executive Committee took action under
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r. 30(a) as it considered the matter to be one of energency.
It is not for the courts to go into the question whether
there was energency or not with respect to excepted natters
and in the circunstances

767
the action taken by the Executive Commttee cannot be
chal | enged on the ground that it is beyond its power.
The last point that has been urged is that in any case the
Executive Conmittee could not suspend the respondent, and
reliance in this connection is placed on The Managenent of
Hotel Inperial v. Hotel Workers’ Union This Court held in
that case as under: -
"I't was now well settled that the power to suspend, in the
sense of aright to forbid a servant to work, is not an
implied term in an ordinary contract between master and
servant, and that such a power can only be the creature
either of a statute governing the contract, or of an express
term in the contract itself. Odinarily, therefore, the
absence of such power either as an express term in the
contract “or in-the rules franed under sone statute would
nean that the nmaster would have no power to suspend a
wor kman and even if he does so in the sense that he forbids
the enployee to work, he will have to pay wages during the
so-called period of suspension. \Where, however, there is
power to suspend either in the contract of, enploynment or in
the statute or the rules franed thereunder, the suspension
has the effect of tenporarily suspending the relation of
master and servant wth the consequence that the servant is
not bound to render service and the master is not bound to

pay." It is urged on the basis of these observations that in
any case the respondent coul d not be suspended. Suspensi on
is of two kinds. In the first place, suspension may be as a
puni shment, but the present is not a case of this 'kind of
suspension ; in the second place interim suspension nay be
made pending inquiry into a case where renoval is the result
sought . It was this type of interimsuspension which was

dealt with in the case of Hotel 'Inperial (1) and it was
poi nted out that without an express termin the contract or
wi t hout some provision of a statute or the rules there could
not be interimsuspension in the sense that the naster could
wi t hhol d the wages of the servant. But

(1) [1960] 1 S.C.R 476.
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that case did not lay down that the master could not forbid
the servant fromworking while he was inquiring into his
conduct with a viewto removing himfrom service. It was
specifically said there that if the master does so, nanely,
forbids the servant to work and thus in fact suspends him as
an interimnmeasure he will have to pay the wages during the
period of interimsuspension. These wages or paynent for
the work done or emoluments of the office held could not be
withheld in whole or in part Unless there is power to make
an order of interimsuspension either in the contract of
enpl oyment or in the statute or the rules framed thereunder
The effect of that decision is that in the absence of such
power the naster can pass an order of interim suspension but
he wll have to pay the servant according to the terns of
contract between them ID the present case the ternms and
conditions communi cated to the respondent do not indicate an
express termgiving power to the District Council to make an
order of interimsuspension while inquiring into the conduct
of the respondent with a viewto his ultinmte renoval. No
statute or rules framed thereunder have been brought to our
noti ce which authorised interimsuspension having the effect
of withholding rermuneration in whole or in part. In the
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ci rcunst ances therefore though an order of interim
suspension could be nmde against the respondent while
inquiry into his conduct with a viewto his ultimte renova
is going on, his remuneration according to the terms and
conditions comunicated to himcannot be wthheld unless
there is sone statute or rules franed thereunder which would
justify the wthholding of the whole or part of the
remunerati on. So far therefore as there is no statute or
rule thereunder the renuneration can. not be withheld from
the respondent even though an order of interim suspension
in the sense he is told not to do the work of his office,
may be made against him_  The order of interim suspension
therefore passed in this case on July 7, 1959, would be
valid subject of course to the respondent being paid the
full remunerati on unl ess . the Di strict Counci | can
legitimately w thhold the whole or part of it wunder sone
statute or
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rul es framed thereunder, there being undoubtedly DO express
contract tothat effect in this case
Before we part with this case we should like to point out
that a | aw has now been passed, nanely, The United Khasi -
Jaintia Hlls Aut ononous Di strict (Appoi nt ment and
Succession of Chiefs and Headrmen) Act, 1959 (No. 11 of
1959), which cane intoforce in Cctober 1959. It deals with
the appointnent of / Chiefs and Headnen as  well as their
renoval and suspension (as a punishnment). The word " Chief
" includes a Siem ‘a Lyngdoh, etc. and the respondent would
therefore be a chief within the neaning of this Act and
further action may be taken accordingly.
We therefore allow the appeal with costs, set aside the
order of the High Court and direct that further action be
taken in the manner indicated by us above.
SUBBA RAO J.-1 agree with the concl usion. But ' 1 have
consi derable and serious doubts on the question whether
when the Constitution confers on an-authority power to make
laws in respect of a specific (subject-matter, the said
authority can deal with the sane subject-matter without
maki ng such a lawin its administrative capacity.” | ‘would,
therefore, prefer not to express. my opinion on this
guesti on. But | agree with the other two reasons given by
ny | earned brother, namely, (1) if the respondents’
contentions were to prevail, the order of appointment - would
itself be bad, with the result that, the Siem woul d Dot have
any right to the office; (2) on Cctober 16, 1959, an Act,
known as the United Khasi-Jaintia Hills Autononmous District
(Appoi nt ment and Succession of Chiefs and Headnen) Act ( No.
11 of 1959), was passed and, therefore, there i's now a valid
| aw enpowering the District Council to renmove a Sieny /and,
as the enquiry in questionis only at its initial stage, it
can hereafter be validly conducted under the provisions of
the said Act.
Appeal all owed,
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