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G vil Appeal Nos. 5305/2005, 7412 and 7621/ 2005

1. These appeal s are directed agai nst separate judgnments of
the Customs, Excise and Service Tax Appellate Tribunal

Munbai Central (in short "CESTAT') . The factual background
needs to be noted in brief.

2. Factual scenario is noted in respect of Civil Appea
No. 5305 of 2005. But the conclusions on the |egal issues wll
cover the other appeals.

3. Appel | ant manufactures PSC girders at site'to be used in
the construction of Railway Bridge for Konkan Railways. The
period involved is June 1994 to February, 1995 These articles
were cleared without paynent of central excise duty under
Central Excise Act, 1944 (in short the 'Act’). A show cause
notice was issued on 8.5.1996 and the appellant was asked to
show cause as to why duty anounting to Rs.53, 91, 498/ -

shoul d not be demanded fromit, as the girders were cleared
wi t hout paynent of duty, why they shoul d not be confiscated
and why penalty should not be inposed on the person

concer ned.

4, The Conmi ssi oner adjudicated the case denandi ng duty
and confiscating the girders which were by then renoved to be
pl aced on the bridge and inposed penalties.

5. The stand of the appellant before the CESTAT was that
the show cause notice was barred by limtation, inasmuch as
it was issued beyond the statutory period of 6 nonths as
provided at the relevant tine. Further, the department had
know edge of the fact that the appellant nmanufactured PSC
girders in 1994 itself. The show cause notice was issued in
1996 i.e. after the period of limtation. It was further
submitted that even on nerits there was no scope for
denmandi ng duty. In the alternative, it was pl eaded that there
was no marketability of PSC girders and since the girders are
not marketable, therefore, the question of |evying any excise
duty under the Act did not arise.
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6. The CESTAT held that the larger period of limtation was
avail able. On the question of narketability the matter was
referred to a |larger Bench of the CESTAT.

7. In C A Nos.7412/ 2005 and 7621/2005, challenge is to
the final order of CESTAT rendered by a | arger Bench hol di ng
that the benefit of Notification No.59/90-CE cannot be
extended to PSC girders as they are goods which are not

manuf actured at site for construction of buildings. Therefore,
the articles were held to be subject to excise duty.

8. In support of the appeals, M. Joseph Vellapally, |earned
seni or counsel for the appellant submitted that two appeals

wer e deci ded by CESTAT on the question of nanufacture. One
related to the present appellants and the other to Ms Asian
Techs. Ltd. Correctness of the judgnent in Ms Asian Techs.

Ltd. was considered by this Court in Larsen & Toubro Ltd. v.
Conmi ssi oner of Central Excise, Pune-11 (2007 (211) E.L.T.

513 (S.C.). This Court held that since there was bona fide

doubt as to whether the activities carried on anobunted to

manuf acture or not, same was a debatable issue and the

guestions were answered differently by different Benches and,
therefore, the extended period of limtation in terms of Section
11- A of the Act cannot be applied.

9. It is to be noted that in the facts of the present case,
earlier notice was issued which was w'thdrawn and the second
noti ce was issued on 8.5.1996. Prior to the amendment by Act

10 of 2000 w.e.f. 12.5.2000 the extended period of limtation
was one year. After the 2000 amendnent the period has

beconme 5 years.

10. Admittedly, when the first show cause notice was issued,
the extended period of limtation was not resorted to. A notice
shoul d ordinarily be issued within a period of six nobnths (as
the law then stood) i.e. within the prescribed period of
[imtation but only in exceptional cases, the said period could
be extended to one year or five years, as the case nmay be.

When in the original notice, such an allegation had not been
made, we are of the opinion that the sane coul d not have been
made subsequently as the facts all eged to have been

suppressed by the appellant were known to them

11. In P & B Pharnmaceuticals (P) Ltd v. Collector of Centra
Exci se (2003 (153) E.L.T.14 (S.C.) this Court held as under
"19. However, M. Jaideep Gupta submits that
the Tribunal did not accept that here has been
assi gnment of logo in favour of the assessee.
We are unable to accept the contention of the

| ear ned counsel. The tenor of the order, "the
assessee had produced certain docunments

such as registration form trade mark
authorities assigning the trade mark to them
but the fact renmains that there was materia

evi dence by way of seizure of goods
manufactured by Ms P & B Laboratories

bearing the same | ogo much after the all eged
transfer of trade mark to the appellants’

di scl oses that the Tribunal accepted that there
has been an assi gnnent but proceeded to dea
with the case of inapplicability of the
exenption under the notification on the

ground that the | ogo was being used by Ms P

& B Laboratories also. W have al ready
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i ndi cated above that use of |ogo of the

manuf acturer by third parties is alien for

pur poses of denial of exenption on the

strength of Para 7 of the notification. In this
view of the matter, we are unable to uphold the
order of the Tribunal denying the exenption to
t he assessee.

20. In any event, the ground that the
assessee has suppressed the fact that Ms P &

B Laboratories was al so using the [ ogo for

avai ling the benefit under the notification
cannot be a valid reason to invoke the proviso
to Section 11A of the Act. There is no
obligation on the owner of alogo to nmake a
roving enquiry to ascertain whether any ot her
person is al so using his'logo and disclose it to
the authorities to avert a possible allegation of
suppressi on of fact for purposes of invoking

the proviso.™"

12. One further aspect cannot be | ost sight of. The appell ant
as well as Konkan Railways raised a definite plea of bona fide.
Such a pl ea had not ‘been rejected. On the contrary, as noted
above, there was diversion of views and the issue was

answered by different’ Benches of the CESTAT. That being so,

the extended period of limtation could not have been invoked.
As the facts alleged to have been suppressed by the appellant
were known to the departnment, in-that view of the matter the
ext ended period of limtation under Section 11-A of the Act

has no application. Invocation of Section 11-A, was

i nperm ssible, and therefore, we set aside the order of

CESTAT which is the subject matter of challenge in G vi

Appeal No. 5305 of 2005. The appeal i s allowed.

13. In view of the conclusions in C A 5305 of 2005 there is
no need to consider the question of nmarketability and/or
excisability. The issue is academc. In view of the decisioniin
connected GCivil Appeal No.5305 of 2005, Civil Appea

Nos. 7412 of 2005 and 7621 of 2005 are all owed.

Givil Appeal 1330/2008

14. The show cause notice was issued on 30.5.1996. In view
of what has been decided in C. A No.5305/2005, the appea
deserves to be disnissed only on the ground of |imtation

Civil Appeal No.2383/2006

15. The dispute relates to the period fromApril 1993 to July,
1993. A show cause notice was issued on 8.5.1996. In view of
what has been stated in C A No.5305 of 2005 deci ded t oday,
the appeal deserves to be disnissed only on the ground of
limtation.

Cvil Appeal No 2385 of 2006

16. The period involved is Novenber, 1993 to Decenber,
1994 and the show cause notice was issued on 3.12.1996. In
vi ew of what has been stated in C A No. 5305 of 2005 deci ded
today, this appeal deserves to be dism ssed which we direct.




