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CASE NO. :
Appeal (civil) 940 of 2006

PETI TI ONER
M| k Producers Association, Oissa & Os.

RESPONDENT:
State of Orissa & Os.

DATE OF JUDGVENT: 02/02/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[ @ Speci al, Leave Petition (Civil) Nos. 16362-16363 of 2004]

S.B. SINHA, J :

Leave granted-in all the SLPs.

The Appel |l ants herein carry on business in nmlk. They have
adm ttedly encroached upon governnent | ands in the town of Bhubaneswar.
The State of Orissa intended to evict-them ~The Chief Mnister of the State
of Orissa evolved a schene allegedly for their rehabilitation. The villages
sel ected for carrying out such rehabilitation job were not found to be suitable
therefor. As they are sought to-be evicted without offering themalternative
plots, the Appellants filed wit petitions before the Orissa High Court. 1In the
wit petitions it was inter alia averred:
"4, That since nost of these Petitioners belong to the
poorer strata of the society, their rehabilitation have
engaged attention of the authorities at the highest |eve
since the year 1987. 1In a neeting held on 1.6.87 under
the Chairmanship of the Chief Secretary, it was decided
that sites for such rehabilitation of Gowal as operating
wi t hi n Bhubaneswar city shall be selected by a
conmittee consisting of Director of Veterinary Services;
representatives of OWED, A D.M, Bhubaneswar;
S.D. O, Bhubaneswar and representative of Bhubaneswar
Devel opnent Authority. The minutes of the neeting
held on 1.6.87 was sent to Chief Secretary, Secretary,
Fi nance Departnent, Special Secretary, Genera
Admi ni stration Departnent, Secretary, Forest and
Ani mal Husbandary Departnent, Secretary, Revenue
Department, Secretary, Housing and Urban Devel oprent
Depart nent, Vice-Chairman, Bhubaneswar Devel opnent
Authority etc; vide letter no. 9838/ CA, dated 14.7.87 by
the Joint Secretary to Governnent in the Departnment - of
General Administration, Govt. of Oissa and Ex-officio
Director of Estates.

5. That as per the decision of the H gh Power Comittee,
the site selection conmttee net on 11.6.87 and
recormended that the mil kmen/ private mlk producers
like Petitioners No. 2 to 240 be settled at Pratap Sasan
Tul sadei pur and Jarmukol i

6. That during 1989, the Government gave press
statenments to the effect that the Governnent had

fornmul ated schenme of rehabilitation, which is as foll ows:
(a) Al l otment of Govt. | and neasuring 40 x 30 free of
prem um
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(b) Payment of di sturbance allowance of Rs. 500/-.
(c) Paynment of construction assistance of Rs. 3, 000/-

in two instalnents for construction of dwelling house at
the new site.

(d) Free Transportation of personal bel onging of each
Cowal la famly.

(e) Provi sion of drinking water at the new site.

(f) Opening of fair price shop at the new site for sale
of essential commodities.

(9) Opening of a fodder sale centre.

(h) Col l ection-of mlk by OVWED formthe Coall as

who want to sell- - mlkto it at the newsite

(i) Medical and Educational facilities at the new
site\ 005

7. That despite all these exercise nothing has been

done in the matter. ~ Later on the Petitioners understand
that vide letter No. M'sc-BP-126/93 2240/ BP/ BDA
Bhubaneswar, 7.4.94, the Advisor-cum Pl anni ng

Menber wote to Director of Estates that the site at
Pandara seens to be the best suited for the purpose of
rehabilitati on because of the availability of water near by
and open spaces for cattle nmovenent. In return the
Director of Estates vide letter dated 3.9.94 intimated to
Vi ce- Chai r man, Bhubaneswar Devel opnent Authority

that Governnent have already decided to rehabilitate the
Gowal | as in Mwuza Pandara, Gakana, Patrapada, and

Jokal andi. The Director of Estates requested the
Bhubaneswar Devel opment Authority to carve out plots

in the above area for the purpose of rehabilitation of
CGowal as. Thus, though the Governnent unilaterally
changed the sites selected for rehabilitation, the
Petitioners wel comed such action of the Government\ 005

8. That pursuant to request under Annexure-2, the
Advi sor cum Pl anni ng nenber of Bhubaneswar

Devel opnent Authority vide letter No.

5615/ B/ BDA/ M sc- BP- 176/ 93 Bhubaneswar, the 5.10.94
intimited the Director of Estates that as desired the

| ayout plans of the concerned | and in nmouza Gadakana,
Pandar a, Patrapada and Jokl andi have been prepared after
determ nation of the optinmum plot size required for a
CGowal a famly. The plot size determ ned was 30° x 60’ .
The said letter also made it clear that each plot would
accommopdate a shed of 11 to 12 cows, a residential unit
with a plinth area of 484 sq. ft. and space for cow dung
dunpi ng and Gobar Gas Plant. Copy of the letter dated
5.10.94 is in the custody of Director of Estates.
Utimately, 432 plots have been carved out during 195
for allotnment to the Gowal as at villages, Garkana,
Pandar a, Patrapanda and Jokal andi\ 005

9. That the Petitioners understand that on 2.9.95, the
director of Estates held further neeting in the presence of
pl anni ng nmenber of Bhubaneswar Devel oprent

Aut hority, officer of Bhubaneswar Municipa

Corporation, Orissa State Housing Board for imediate
rehabilitati on of Gowal as. Though in the said neeting a
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deci sion was taken to rehabilitate the Gowal as of
Bhubaneswar i nmedi ately at Pandara, Gadakana,

Jokal andi and Patrapada, till date nothing has been done
inthe mtter."

The said statenents were not denied and di sputed in the counter
affidavit, as would appear from paragraph 7 thereof which is as foll ows:

"That with regard to the avernments nade in para \026 4 to 9,
it is submitted that rehabilitation schene has received for
active consideration of Gowallas, it is submtted that
present M|k Producers Association and Utkal Jadev
Mahasangha have prayed for their rehabilitation. 1In the
neeting held on 2.9.1995, the Menbers of MIk

Producers Associ ati on have expressed that if they are
rehabilitated in Vil lage Pandaras, they will have no
objection. In the meantine, Governnent have taken a
decision to rehabilitate the Petitioners in Pandara Muza
and accordingly | and neasuring an area of AC 28.180

dec. has been identified for the said purpose.

Accordi ngly, B.D. A has prepared a plan and

CGovernment have decided to allot 25X40’° size plots to

the Petitioners/ Gowallas and they shall have to pay
premumon the prevailing rate fixed by the Governnent.

If these lands in village Pandara is not found to be
sufficient few plots can be allotted invillage Patrapada,
Jamukol i and Jokal andi for their rehabilitation."

The Appellants before us-raised a contention that they are not averse
in moving out of the town of Bhubaneswar but they should be provided with
alternative accommodation in ternms of the rehabilitation scheme wherefor
they are ready and willing to pay the market value for the plot which may be
allotted. The contention of the Respondent, on the other hand, is that having
regard to the provisions containedin the Oissa Minicipal Corporation Act,
2003 and in view of the Master Plan, the Appellants must vacate the |ands
possessed by them Further contention of the State is that keeping in view of
the changed situation, a policy decision had been taken that for hygienic and
ot her reasons, it is not possible to rehabilitate themin the villages which
cone within the purview of the planned area of Bhubaneswar. It was stated
that the menbers of the Appellant No. 1 Association are not poor and in
view of the avernments made by themin the petition for special |eave that
t hey produce and supply about 10,000 litres of mlk to the residents of
Bhubaneswar, their average fam |y income would be about Rs. 1,85, 950/ -
after deducting 50% of the total incone towards establishnent and
mai nt enance charges and sone of them have their own | ands and houses in
the town of Bhubaneswar.

M. B.A Mhanti, |earned senior counsel  appearing on behalf of the
Appel |l ants woul d submit that keeping in viewthe fact that the State of
Orissa had conme out with a policy decision that on their eviction the
Appel l ants woul d be rehabilitated, there is absolutely no reason as to why
such policy decision should not be adhered to. It was submtted that before
the H gh Court, even it was not contended by the State that the said policy
deci si on had becone unworkable and it is in that view of the matter, the
H gh Court nmade the follow ng observation

"\ 005Let the State CGovernnent take appropriate steps for
rehabilitation of the gowallas of Bhubaneswar City. It is
open for the CGovernment to take up rehabilitation but that
cannot be a condition precedent for the eviction of the

Petitioners. It is also open for the Governnent to
proceed with eviction of the gowallas in accordance with
[ aw. "

According to the |l earned counsel, it is against only that portion of the
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j udgrment of the High Court, the Appellants are before us.

M. Janaranjan Das, |earned counsel appearing on behalf of the
Respondents, on the other hand, argued that if the Chief Mnister was the
aut hor of the earlier policy decision, he has resiled therefromas would
appear from a notesheet dated 18.10.2005.

M. Das would contend that as the nenbers of the Appellant No. 1
Associ ation are not poor people, they do not deserve any synpathy.

Furthernore, it was urged that in view of the anendnents in the
Ori ssa Municipal Corporation Act, it is now inpernmissible to keep cattle
within the town of Bhubaneswar. It is no doubt true that the Chief Mnister
of the State of Orissa in view of the representations nade before himtook a
policy decision that the menbers of the Appellant No. 1 Association would
be rehabilitated in certain villages and in particular, villages of Pandara,
Pat r apada, Gadakana and Jokal andi; but it was later on detected that all the
af orementioned villages are within the Master Plan since 1982. Before the
Chief Mnister, admttedly a notesheet was produced wherein it was inter
alia stated:

“(c) In the area identified in Muza-Pandara measuring
Ac. 16.120 dec., there have been many encroachments

besi des as mentioned at Para 4(e) of P. 25/N an area of
Ac. 4,084 dec. out of this area is subjudice vide QIC No.
13516 of 2001 (Laxm dhar Bhoi and others Vs. State of
Oissa).

(d) Oissa Minicipal Corporation-Act, 2003 has been
enact ed whi ch prohi bits keeping of animals in the

prem ses so as to be nuisance or danger to any persons
besi des havi ng other stringent conditions with regard to
keeping the cows and buffalos within the city limts of
Bhubaneswar . "

M. Das submitted that in view of the fact that these plots were not
free fromencroachnment and other litigations, rehabilitation of Gowall as
according to the said notesheet becane an inpractical proposition for the
reasons stated therein.

Bef ore, we advert to the rival contentions raised by the parties, we
may state that a xerox copy of the said notesheet was directed to be handed
over to the | earned counsel for the petitioner and the entire records were
allowed to be inspected. The Appellants upon inspection of the said record
have filed an affidavit contending that no deci sion had been taken by the
State as yet to resile fromthe earlier policy decision and nmerely a decision
had been taken to affirman affidavit before this Court to the effect that it is
not possible to rehabilitate the menbers of the Appellant No. |1 Association

Par agraphs 8 (a), 8(d), 8(e), 8(f), 9 and 10 of the said notesheet read as
under :
"(a) Bhubaneswar is rapidly growing city with the BDA
projection of a population of 8.5 lakhs in the year 2005.
The health and traffic hazards caused by CGowal | as needs
to be stopped. The new Orissa Minicipal Corporation
Act, 2003 has specific and stringent provisions in this
regard.

(d) Rehabilitation of Gowallas within the master plan of
Bhubaneswar will be against the spirit of the Orissa
Muni ci pal Corporation Act, 2003 as well as other

envi ronnental | aws.

(e) No villages outside the Master Plan area have been
| ocated or identified nor feasibility of the sanme has been
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conducted keeping in view the availability of
Gover nnent | and.

(f) There is also an issue of providing a non-
discrimnatory treatnent in the matter of rehabilitation
At no stage, the CGovernnment has prepared the full plan
for rehabilitation of all Gowallas nor has it been found to
be feasible. On the other hand, encroachments in the
nane of "CGowallas" have been growing in the

Bhubaneswar city as is evident fromthe SLP itself. For

i nstance, the petitioner has nentioned in the SLP that
there are 1000 famlies who will be affected. While it is
not possible to confirmthese nunbers without a survey,

it is clear that the problemof Gowallas in the
Bhubaneswar city has further grown as in 1994, 686 such
"Gowal | as’ were identified. There have been many

deci sions by Hon' bl'e H gh Court-as well as by the

Supreme Court, where it has been held that there should
not be on any prem.um on encroachnent. For instance,

in QIC 2312/89 of H gh Court of Oissa have passed an
order in which the Hon ble Court clearly ordered "the
rehabilitati on scheme is neither requirement of |law nor a
mandat ory condition precedent for eviction of

encroachers or unauthorized occupations of Government

[ and".

9. In view of the above reasons, it may be appropriate if
the CGovernment reviews its earlier decision with regard

to rehabilitation of Gowallas inVillage \026 Pandara, which
is within the Bhubaneswar Minicipal Corporation area in
view of the difficulties involved not only in practica

i mpl enentati on but al so because of w th new stringent

requi renents which have cone up under Orissa

Muni ci pal Corporation Act 2003 subsequent to the earlier

deci sion of the Governnent in 2002.

10. The occupation of cattle-rearing and is best served in
rural areas, as it requires availability of |and, water
ponds, free nmovenent space and other |inkages with
agriculture. In urban areas the density of population is
growing and the traffic problens are acute, this
occupati on becones a public nuisance and health and
traffic hazard. The supply of milk to Bhubaneswar is
adequate. People in urban areas buy mlk in hygienic
condi tions, Government has separately pronpted big
dairying activity in rural areas wth adequate investnent
on chilling and pasteurization plants fromwhere city gets
its supply of mlk easily without any difficulties. The
Gowal | as, who wish to carry out their occupation nove

to the rural areas and supply mlk through |inkages

al ready established. The Department of Aninma

Husbandry is of the similar viewwhich is reflected in
their affidavit.”

I ndi sputably, the said proposal found favour with the Chief Mnister
and pursuant to or in furtherance thereof, an affidavit has been filed before
us on behalf of the State of Orissa wherein it has been stated:

"5. Arehabilitation programme for Cowal | as under the
present circunstances is not found to be feasible. The
earlier Government attenpt to carve out plots for only a
few of the petitioners could not succeed due to reasons
mentioned at Para 3 above. On the other hand,
encroachments in the nane of "CGowallas" have been
growi ng i n Bhubaneswar city as is evident fromthe
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Speci al Leave Petition itself. For instance, the petitioners
have nentioned in the Special Leave Petition that there

are 1000 nmilkmen famlies who will be affected.

Al'though it is not possible to confirmor rebut these

nunbers without a survey, it is clear that the probl em of
encroachments by Gowal |l as in the Bhubaneswar city has

only growmn. |In 1994, for instance, only 686 such

"Cowal la famlies’ were identified in a survey.

7. That occupation of cattle rearing will be best suited
for rural areas, as it requires availability of |and, water
ponds, free novenent space and other |inkages with
agriculture. In urban areas, where the density of

popul ation is high and traffic problens are acute, this
occupati on becones a public nuisance and health and
traffic hazard. The supply of mlk to Bhubaneswar is
adequate. People in urban areas buy mlk in hygienic
condi tions, Government has separately pronoted big
dairying activity in rural areas with adequate investnent
on chilli'ng and pasteurization plants fromwhere city gets
its supply of mlk easily without any difficulties. The
CGowal | as, who wish to carry out their occupation, should
make their own arrangenents to shift to rural areas on
their own and supply m |k through |inkages already
est abl i shed.

Due to the fact and circunmstances subnmitted in the
f or egoi ng paragraphs, the Government does not intend to
rehabilitate Gowal las who have been encroaching Public
 and. "

It has further been contended that encroachnents by Gowal | as al so
pose health and traffic hazards for the residents of Bhubaneswar and in view
of the fact that other encroachers had al so started seeking for rehabilitation
package, the State cannot have special programe for rehabilitation for one
cl ass of encroachers and not for-others. Fromthe records, it further
transpires that the Orissa State Cooperative M|k Producers’ Federation
Limted (OVWED) had cone into being. It is also in/a position to satisfy the
need of mlk to the residents of town of Bhubanewsar. ' OWED s prepared
to collect nmlk fromGowallas if they becone nenber of the nearest MIKk
Produci ng Society / District MIk Producers Union affiliated'to.it and if they
nove out of the town of Bhubaneswar, there cannot be any problemto
provide feed and fodder along with medical facility for the cattle through the
existing infrastructure available in the close proximty of 'the area. It has
further been brought on record that all m | knen are econom cally sound
stating:

"\ 005As adnmitted by the petitioners in the present Specia
Leave Petition, per day m |k production is about 50000
litres and as per survey of General Admnistration
Depart nent, Governnent of Oissa about 687 nos. of
Cowal | as families are residing in Bhubaneswar City.  So
i ncone per annum of each fanmily comes out to about Rs.
3,71,910.00 (50,000 Lts./687 famlies x 365 x Rs. 14.00
per litre). Deducting 50% out of the total income
towar ds establishnment & mai ntenance charges, net

annual inconme per famly comes to around 1, 85, 950. 00.
So it cannot be admitted that all Cowallas are

econom cally poor. On the other hand, it is brought to
the kind notice of this Hon' ble Court that about 30
CGowal la famlies are quite rich and now own their own

| and and buil di ng in Bhubaneswar city."

The State has enacted Orissa Minicipal Corporation Act in the year
2003, the relevant provisions whereof are as under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

"409. (1) No person shall tether any animal in any public
street.

(2) Any aninmal tethered as aforesaid may be renoved by
the Conmi ssioner, or by any Corporation Oficer or

enpl oyees and made over to a police officer or may be
renoved by a police officer, who shall deal therewith as
with an ani mal found straying."

"543. (1) No person shall \026

(a) wi thout the witten perm ssion of the
Conmi ssi oner or otherwise than in conformty with the
terns of such perm ssion, keep any swine in any part of
the city;

(b) keep any animal on his prenises so as to be a
nui sance or danger to-any person; and

(c) fleed any aninmals, or suffer or permt any aninal,
to be fed, or to feed with or upon excrenmentitious matter,
dung, stable refuse or other filthy matter."

"548. No person shall \026

(a) steep in any tank, reservoir, steam well or ditch,
any aninmal, vegetable or mneral nmatter which will likely
to render the water thereof offensive or dangerous to
heal t h;

(b) whil e suffering fromany contagi ous, infectious or
| oath sone di sease, bathe on, in or near any bathing
platform |ake tank, reservoir, fountain, duct, standpipe,
streamor well."

The said Act al so contains a penal provision in the follow ng terns:

"652. Whoever, in any case in which a penalty is not
expressly provided by this Act, fails to conply with any
notice or order or requisition issued under any provisions
thereof, or otherw se contravenes any of the provisions of
this Act, shall be punishable with fine which may extend
to one thousand rupees, and in the case of a continuing
failure or contravention, with an additional fine which
may extend to one hundred rupees for every day after the
first during which he has persisted in such failure or
contravention."

Bhubaneswar is the capital of the State of Orissa. As stated in the
affidavits filed on behalf of the State, several steps had been undertaken for
for attracting nore tourists. The statute also prohibits maintenance of
cowsheds or dairies in or around the town of Bhubanewsar. The Master
Pl an of Bhubanewsar prepared as far back in 1982 is in force.  Wthin its
anbit not only the town of Bhubanewsar, but several other villages come. In
civic society, Town planning indisputably plays an i nportant role.

Unaut hori sed occupation by the encroachers in the areas which are neant for
pl anned devel opnent goes a long way in thwarting the goals sought to be
achi eved by such town pl anning.

The question came up for consideration, in Friends Col ony
Devel opnent Committee v. State of Oissa and O hers [(2004) 8 SCC 733]
wherein this Court observed:

“I'n all devel oped and devel oping countries there is
enphasi s on pl anned devel oprment of cities which is
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sought to be achi eved by zoning, planning and regul ating
bui | di ng construction activity. Such planning, though
hi ghly complex, is a matter based on scientific research
study and experience leading to rationalisation of |aws by
way of |egislative enactnents and rul es and regul ati ons
franmed thereunder. Zoning and planning do result in
hardship to individual property owners as their freedom
to use their property in the way they like, is subjected to
regul ation and control. The private owners are to sone
extent prevented from making the nost profitable use of
their property. But for this reason alone the controlling
regul ati ons cannot be termed as arbitrary or
unr easonabl e. The private interest stands subordinated to
the public good. It can be stated in a way that power to
pl an devel oprment of city and to regul ate the building
activity therein flows fromthe police power of the State.
The exercise of such governnental power is justified on
account  of it being reasonably necessary for the public
heal th, safety, norals or general welfare and ecol ogi ca
consi derations; though an unnecessary or unreasonable
i nterneddling with the private ownership of the property
may not be justified.

The nuni ci pal 1 aws regul ating the buil di ng
construction activity may provide for regulations as to
fl oor area, the nunber of floors, the extent of height rise
and the nature of use to which a built-up property nay be
subjected in any particular area. The i ndividuals as
property owners have to pay some price for securing
peace, good order, dignity, protection and confort and
safety of the comunity. Not only filth, stench and
unheal t hy pl aces have to be elimnated, but the layout
hel ps in achieving fan |y val ues, youth-val ues, seclusion
and clean air to nmake the locality a better place to live.
Bui | di ng regul ations also help in reduction or elimnation
of fire hazards, the avoi dance of traffic dangers and the
| essening of prevention of traffic congestion in the streets
and roads. Zoning and buil ding regulations are al so
legitimsed fromthe point of view of the control of
conmuni ty devel opnent, the prevention of overcrowdi ng
of land, the furnishing of recreational facilities like parks
and pl aygrounds and the availability of adequate water,
sewerage and ot her governnmental or utility services."

Yet again in N D Jayal and Another-v. Union of India and Qhers
[(2004) 9 SCC 362], a 3-Judge Bench of this Court noticed that 'severa
factors including flora and fauna, water quality maintenance and i npact on
health and rehabilitation are rel evant factors for the purpose of maintenance
of ecology. Enphasising the need of adherence to sustainabl e devel opnent
principle for the mai ntenance of the synbiotic bal ance between the rights to
envi ronnent and devel opnent, it was observed:

"Right to environnent is a fundanmental right. On the

ot her hand, right to developnent is also one. Here the
right to "sustainabl e devel opnent” cannot be singl ed out.
Therefore, the concept of "sustainable developnment” is to
be treated as an integral part of "life" under Article 21
Wei ghty concepts |like intergenerational equity (State of
H P. v. Ganesh Whod Products), public trust doctrine
(MC. Mehta v. Kanmal Nath) and precautionary principle
(Vellore Citizens), which we declared as inseparable

i ngredi ents of our environnental jurisprudence, could
only be nurtured by ensuring sustainabl e devel oprment."
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This Court highlighted the necessity of strict conpliance of the
provi si ons of the Environmental Protection Act, 1986 stating:

"Thus the power under the Act cannot be treated as a

power sinpliciter, but it is a power coupled with duty. It
is the duty of the State to make sure the ful fil ment of
conditions or direction under the Act. Wthout strict
conpliance, right to environnent under Article 21 could
not be guaranteed and the purpose of the Act will also be
def eated. The commitment to the conditions thereof is an
obligation both under Article 21 and under the Act."

We have noticed hereinbefore that the provisions of the Orissa
Muni ci pal Corporation Act also aimat maintenance of health and hygienic
amongst the residents of the town of Bhubaneswar.

In Sushanta Tagore and O hers v. Union of India and Gthers [(2005)
3 SCC 16], this Court was concerned with interpretation of the provisions of
Vi sva- Bharati “Act, 1951 which was enacted to preserve and protect the
uni queness, tradition and special features of Visva-Bharati University.
Therein, this Court opined:
“I't may be true that the developrment of a town is the job
of the Town Pl anning Authority but the sane shoul d
conformto the requirenments of |aw. Devel opnent mnust
be sustainable in nature. A land use plan should be
prepared not only having regard to the provisions
contained in the 1979 Act and the Rules and Regul ati ons
framed thereunder but al so the provisions of other
statutes enacted therefor and in-particular those for
protection and preservati on of ecol ogy and environment.

As Vi sva-Bharati has the unique distinction of

bei ng not only a university of national inportance but
also a unitary one, SSDA should be well advised to keep
in mnd the provisions of the Act, the object and purpose
for which it has been enacted as also the report of the
West Bengal Pollution Control Board. It is sui generis."

M. Mhanti nmay be right in his contention that by reason of such
not esheet dated 18.10. 2005 al one no policy decision was |aid down but
evidently thereby earlier policy decision was resiled from M. Das has
pl aced before us the entire records. As indicated hereinbefore, the said
records were nade available to the Appellants for inspection. It is neither in
doubt nor in dispute that it was the Chief Mnister hinself who thought of
rehabilitating the menbers of the Appellant No. 1 Association in the year
1994- 95.

Rightly or wongly, the sane has not been given effect to. The State,
furthernore, proceeded on a mstaken notion that the villages named therein
are outside the Master Plan and that the rehabilitati on programre coul d be
carried out in the said villages. The said villages, apart from being subjected
to encroachnents and other litigations being within the Master Pl an of
Bhubaneswar, no rehabilitation programre could be carried out. No policy
deci si on has been brought to our notice as such which could give rise to a
legal right in the Appellants. No notification in terms of Article 162 of the
Constitution of India had been issued. The assurance on behalf of the
CGovernment came fromthe notesheet approved by the Chief Mnister and on
the basis whereof the State took a stand in its affidavit before the Hi gh
Court. Evidently, the matter has been considered afresh and the sane had
been brought to the notice of the Chief Mnister. He having agreed thereto,
nmust be held to have expressly resiled fromthe earlier promse, if any.
Furthernore, even an executive action on the part of the State nust give way
to the statutory schene. As by reason of the Oissa Minicipal Corporation
Act, within the periphery of the town, dairies or cowsheds cannot be
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mai ntai ned, the State would not be entitled to adhere to its earlier plan of
rehabilitating themin the villages nentioned therein

It may be true that the nenbers of the Appellant No. 1 Association
were to pay for the plot. But, only because they are aggreable to pay for the
pl ot which may be allotted to them that by itself in our considered view
woul d not clothe themwith the legal right to be rehabilitated. There does
not exist any |legal concept which confers a |egal right upon an encroacher to
be rehabilitated. The nmatter may be different where the State cones out
with a policy decision which neets the constitutional scheme as envi saged
under Article 162 of the Constitution of India. In the instant case, we have
noticed that the Appellants have failed to show the exi stence of any such
schenme, which can be said to be irretrievable in nature. In view of the 2003
Act, even the doctrine of Prom ssory Estoppel will have no application.

For the reasons aforementioned, we are of the opinion that the High
Court has not committed any illegality in passing the inpugned judgnent
warranting interference by us with the directions of the H gh Court that the
State woul'd be entitled to proceed to evict the Appellants in accordance wth
| aw. The appeals, for the forgoing reasons, are dism ssed. However, in the
facts and circunstances of ‘this case, there shall be no order as to costs.




