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ACT:

Requi si tioning and Acquisition of |movable Property Act 30
of 1952, ss. 8 /and 11--Award as to compensation by
arbitrator--Appeal and cross-objections filed--Court-fee
payabl e on cross-objections under provisions - of Bonbay Court

Fee Act, 1959--Fixed fee to be paid under Art. 13 Sch. Il or
ad val orem fee under Art. 3 Sch. 1.

Bonbay Court-Fee Act, 1959, s. 7(1), Art. 3 Sch. I, Art.
13 Sch. [1--Award —of arbitrator under S. 8 of
Requi sitioning and Acquisition of |Inmmvable Property Act.
1952--Whether an 'order’--’Order’ under s.. 7 whether nust
have force of decree--Cross-objections whether included in
expressi on ' nenorandum of appeal’ in Art. 3 Sch. 1--Art. 13
Sch. 11 whether applicable to cross-objections.

HEADNOTE

Lands belonging to the appellant in District Ahnednagar were
acquired wunder the, provisions of the Requisitioning  and
Acqui sition of imovable Property Act 30 of 1952. The
appel l ant was not satisfied with the conpensati on awarded by
the Special Land Acquisition Oficer. The matter was
referred to the arbitrator as provided in s. 8(1)(b) of the
Act . The arbitrator increased the conpensation whereupon
the Special Deputy Collector went in appeal to the  High
Court. The appellant filed cross-objections on which he
paid fixed court-fee of Rs. 5/- purporting to do so /under
Art. 13 of Schedule Il of the Bonbay Court-fee Act, ' 1959.
The Hi gh Court however on objection taken by the State, held
that Art. 13 Schedule Il was not applicable to the case but
the matter fell under Art. 3 of Schedule | and therefore ad
val orem court-fee had to be paid on the cross-objections

filed by the appellant. The appellant challenged the
decision of the Hgh Court in an appeal to this Court by
speci al | eave. Rel i ance on behalf of the respondent was

placed wupon s. 7(1) of the Bonbay Court-fee Act which
provi ded that the ampunt of court-fee payable under the Act
on a nenorandum of appeal against an order of conmpensation
relating to acquisition of land for public purposes "shal

be , conputed according to the difference between the anount
awarded and the amount clained by the appellant”., The
contentions urged on behalf of the appellant were : (i) that
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the award of the arbitrator was not an ,order’. (ii) that an
order to come wthins. 7(1) must have the force of a
decree; (iii) that Art. 3 of Sch. I  was inapplicable
because it only referred to plaints, applications or
petitions (including nmenorandum of appeal) but not to cross-
obj ections which were expressly referred to in Art. 1, Sch
1

HELD : (i) The contention that the award nade by the
arbitrator was sonething which had no effect and therefore
it could not be considered as an order,was not acceptable.
It is, true that it is not an order’ as defined in the G vi
Procedure Code, the same having not been nmade by a civi
court. But the expression 'order’ is not defined in the
Act . The award of the arbitrator is undoubtedly a ' fornal
expression of a decision made by a conpetent authority.
Further it is a decision binding on the parties to the
proceedings in which it i's made. The question

147

whet her the order in question was executable or not is
irrelevant forthe purpose of determning the point in
i ssue. [150 C-D

(ii) Section 7(1) clearly applies to an appeal filed under
the Act.It is not a charging section. it only provides for
the conputati on ofthe, court-fee payabl e. But t hat
provision nakes it /clear that it relates tothe conputation
of a court-fee payable on ad valorembasis. it can have no
connection wth any Article-providing for the payment of
fixed court-fee. ‘Therefore the computation provided under
that provision can only be of a court-fee payable under one

or the other article in-Sch. 1. 1150 H
Section 7(1) does not say that the order under appeal nust
have the force of a decree. It would not~ therefore be

proper to add the words "having the force of a decree" after
the word "order’ in s. 7(1). [151 F]

(iii) A cross-objection is a nenorandum of appeal in.

substance though not in form |It-is aright given to a
respondent in an appeal to chal lenge the order under appea

to the extent he is aggrieved by that order. The nenorandum

of cross-objection is but one formof appeal, It takes the
place of a cross-appeal. It is true that while Art. 1 of
Sch. | refers to ’cross-objection’ Art. 3 of that Sch. does

not refer to crossobjection as such but —that nakes no
difference. It is’ only inartistic drafting. [152 E-F]

The Hi gh Court was therefore right in holding that  ad
val orem courtfee had to be paid by the appellant on his
cross-obj ecti ons.

Anandal al Chakarbarti, [1931] I.L.R 59 Cal . 528,
appl i ed.

The Chatusshakhi ya Brahmavri nda Gayaran Trust v.. Union of
India,. 70 B.L.R 407, approved.

Shri Kanwar Jagat Bahadur Singh v. The Punjab State, [1957]
|.L.R Punjab 142, referred to.

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 2528 of
1969.

Appeal by special |eave fromthe order dated March 6, 1969
of the Bonmbay High Court in Cvil Revision Application No.
187 of 1967.

S. V. Gupte, P. H Parekh and R B. Datar, for the
appel | ant .

G L. Sanghi, B. D. Sharma for, S. P. Nayar, for the respon-
dents.
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The Judgrment of the Court was delivered by

Hegde, J. This appeal by special |eave, appears to have been
brought as a test case. It arises fromone of the 116
crossobjections filed in an appeal brought by the Specia
Deput y Col | ector, Ahrmednagar to the High Court of
Mahar ashtr a, under S. 11 of the Requi si ti oni ng and
Acqui sition of Inmovable Property Act, 195Z (Act 30 of 1952)
(to be hereinafter referred to as the Act) against an award
nmade by the arbitrator under S. 8(1) of that Act. The
controversy in this appeal is as to the relevant provision
of the Bonbay Court Fee Act, 1959 under which the court--
148

fee is payable on the claimmade in the nmenorandum of cross-
obj ection. According to the appellant on the claim in
guestion .a fixed court-fee of Rs. 5 is payable under Art.
13 of Sch. 11 of the Bonbay Court-Fee Act, 1959 but
according to the State ad val oremcourt-fee, is payable on
that claimin question either under Article 1 or Art. 3 of

Sch. | /of that ~Act. The High Court has cone to the
conclusion “that ~on the claimmde by the appellant ad
val orem court-free is payabl e under Art. 3 of Sch. | of the

Bonbay Court-Fee Act, 1959. The appellant chall enges that
concl usi on.

Lands bel onging to the appellant and several others situate
in Taluka Parmar, District Ahmednagar were requisitioned on
March 10, 1944. Thereafter they were acquired on Septenber
22, 1957 under the provisions of the Act. In respect of the
said acquisition,  the appellant claimed a sum of Rs.
12,173/ 49 P. as . conpensation but the Speci al Land
Acquisition Oficer offered himonly Rs. 3,033/59 P. In view
of this difference, the wmtter was referred to the
arbitrator as provided ins. 8 (1) (b) of the Act. The
arbitrator awarded a sum of Rs. 5,980/55 P.” As agai nst that
award, the Special Deputy Collector went up in appeal to the
H gh Court of Mharashtra. The appellant filed a cross
-objection claimng an additional conpensation of Rs.
3,323/93 P. "On that claimhe paid a fixed court-fee of Rs.
5. The Taxing O ficer assessed the court-fee payable at Rs.
250 and demanded the appellant to pay an additional ‘court-
fee of Rs. 245. The appellant’s revision to the Hi gh Court
was sunmarily dismssed. Thereafter this appeal was brought.
It was wurged by M. S. V. Cupte, |earned Counsel for ~the
appel lant that the Hi gh Court was in error in holding that
the court-fee in respect of the claimmade by his client is
payable under Art. 3 of Sch. | and not under Art. 13 of
Sch. 11 of the Bonbay Court-Fee Act, 1959. ‘According to him
Art. 3 of Sch. T applies only to plaint, application or
petition (including nmenorandum of appeal) to set aside or

nodify any award nade by a civil court. The . arbitrator
appoi nted under s. 8 of- the Act is not a civil court; he is
only a tribunal. Therefore an appeal against his order
cones within Art. 13 of Sch. 1l1. The |earned Counsel for

the Special Deputy Collector on the other hand contended
that the appropriate Art. under which the court-fee is
payable is either Art. 3 or Art. | of Sch. T. In support
of his contention he placed great deal of reliance on S
7(1) of the Bonmbay CourtFee Act, 1959.
Section 8(1) of the Act reads
"Wher e any property is requisitioned or
acquired wunder this Act, there shall be paid
conpensation the
149
amount of which shall be determined in the
manner and in accordance with the principles
herei nafter set out, that is to say, -
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(a) where the anount of conpensation can be
fixed by agreenent, it shall be paid in
accordance with such agreenent;
(b) where no such agreenment can be reached,
t he Central Governnent shall appoint as
arbitrator a person who is,or has been, or is
qualified for appointnent.as a Judge of a High
Court;
(c) the Central CGovernnment may, in any parti-
cular case, noninate a person having expert
know edge as to the nature of the property
requi sitioned or acquired to assist the
arbitrator ‘and where such nomnation is nmade
the person to be conpensated nay al so nom nate
as assessor for the same purpose;
(d) at~ the conmencenent of the proceedings
before. the arbitrator, the Central Governnent
and the person to be conpensated shall state
what in their respective opinionis a fair
ampunt of conpensation;
(e) the arbitrator shall, after hearing the
di spute, make an award determ ning the anount
of conpensation which appears to him to be
just ~and specifying the person or persons to
whom' such conpensation shall be paid; and in
nmaki ng the award, he shall” have regard to the
ci rcunst ances of each case and the provisions
of subsections (2) 'and (3), so far as they
are applicabl e;
(f) where there “is any dispute as to the
person or-_persons who are entitled to the
conpensation, the arbitrator shall decide such
di spute and if the arbitrator finds that nore
persons than one are-entitled to conmpensation
he shal |l apportion the anpbunt thereof anobngst
such persons;
(g) nothing in the Arbitration Act, 1940
shal I . apply of arbitration under this
section."

Section 9 says
"The anpunt of compensation payabl e under _an
award shall, subject to any rules made under
this Act, be paid by the conpetent authority
to the person or ,,persons entitled thereto in
such manner and within such-tine-as nmay be
specified in the award"

150
Section 1 1 provides for an appeal to the H gh Court against
the award nade by the arbitrator. |In the Act there is no

provision sinmlar to sub-s. (2) of s. 26 of the Land
Acqui sition Act, 1894 whereunder every award nade- by the
Lands Acquisition Oficer is to be deenmed to be a decree of
court. Therefore the question whether the award nade under
s. 8 of the Act is executable or not is a matter that re-
quires further consideration. For the present, we shal

proceed on the basis that it is not executable. But S. 9 of
the Act requires the conpetent authority to pay t he
conpensation awarded to the person or persons entitled
t her et o. Therefore we are unable to accept the contention
of the | earned Counsel for the appellant that the award made
by the arbitrator is sonething which has no effect and

therefore it cannot be considered as an order. It is true
that it is not an 'order’ as defined in the Cvil Procedure
Code, the sane having not been made by .a civil court. But

the expression "order is not defined in the Act. The award
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of the arbitrator is undoubtedly a formal expression of a
decision nmde by a conpetent authority. Further it is a
deci sion binding on the parties to the proceedings in which
it is made. Therefore the question whether the order in
guestion is executable or not appears to us to be irrel evant
for the purpose of determ ning the point in issue.
Section 5(1) of the Bonbay Court-Fee Act, 1959, provides
that no docunent of any of the kinds specified as chargeabl e
in the first or second schedule to this Act annexed shall be
filed, exhibited or recorded in any Court of Justice or
shal | be received or furnished by any public officer, unless
in respect of such docunent there has been paid a fee of an
amount not less than that indicated by either of the said
schedules as the proper fee for .such docunent. Section
7(1) of that Act provides :
"7 (1) The anount of fee payable wunder this
Act on a menorandum of appeal against an order
rel'ating to conpensation under any Act for the
time being in force for the acquisition of
land for public purposes shall be conputed
according tothe difference between the anount
awar ded and the anount clainmed by t he
appel I ant . "
This provision is 'simlar tos. 8 of the Court-Fee Act,
1870. It clearly applies to an appeal filed under s. 11 of
the Act. It is true that provision ‘is not a charging
section. It only provides for the conputation of the court-
fee payable. But. that provision makes it clear that it
relates to the conputation of a court-fee payable on ad
val orem basis. It can have no-connection with any Art’
providing for the paynment of fixed court-fee. Therefore the
conput ati on provi ded under that provision can only be of a
151
court-fee payabl e under one or the otherarticle in Sch. 1.
Dealing wth the scope of s. 8 of the Court-fee Act, 1870
Rankin C.J. in Anandal al Chakrabarti(1l) observed
"Section 8, while not itself inposing any fee
upon any one, provides a rule for conputation
of the fee payable under the Act in a certain
cl ass of cases. What it says is that, in the
class of cases, which.it deals wth, the
amount of fee payable under the Act on a
menor andum of appeal, it is to be conputed
according to the difference between the two
suns. Now, that section standing in the text
of t he Act proceeds clearly upon t he
assunption that otherwise in the ' “Act there
is a charge which is an ad val orem charge. and
is not a fixed charge,
........ The provisions of s. 8, involving as
they do that fee in the class of cases  dealt
with is an ad valorem fee, are thenselves
sufficient to exclude any question of Art. 11
of Schedul e 11 being nmade applicable, to, such
cases. It is not necessary to consi-der
whether the Tribunal’s award, which is an
order and not a decree, is an order having the
force of a decree. Whatever the effect of
that phrase, may be, section 8 shows one per-
fectly cl ear that an appeal regardi ng
conpensation in a Land Acquisition case is not
under Article 11 of Schedul e 11, because it is
not a fixed fee at all..........
W see no force in the contention that before s. 7(1) of the
Bonbay Court-Fee Act, 1959 can be attracted to an appeal
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the order under appeal nust have the force of a decree.
That section does not say so. It would not, therefore, be
proper on our part to add the words "having the force of a
decree" after the word 'order’ ins. 7(1). In fact that
section is so plain as not to require any interpretation.
In that view, it is not necessary for us to consider any of

the Articles in Sch. |1 of the Bonbay Courtfee Act, 1959.
Al'l that we have to see is under which Art. of Sch. 1, the
court-fee is payable. For the appellant it matters little
whet her he is asked to pay court-fee either under Art. 1 or
Art. 3 of Sch. |I,the court-fee payable under both the Arts.
being the same. W are in agreenent with the H gh Court
that Art. 3 of Sch. I is the relevant Art. That Art.
provides for the paynent of ad valorem court-fee at the
rates prescribed in Art. 1 of Sch. | on appeal petitions.
(1) [1931] I.L.R 59 Cal. 528.

152

The |earned Counsel for the appellant urged that Art. 3 of
Sch. | of the Bonbay Court-fee Act, 1959 is inapplicable

because that Art. refers to "plaint, application or petition
(i ncl udi ng _nmenor andum of appeal ), to set aside or nodify any
award ot herwi se than under the Arbitration Act, 1940".

Before Art. 3 of Sch. | can be attracted, there nmust be (1)
a plaint, application or petition (including a menorandum of
appeal ) ; (2) in/ that plant, application or petition

(i ncludi ng menorandum of appeal ), there nmust be a prayer to
set aside or nodify any award and (3) the award in question
must not be one under the Arbitration Act, 1940. There is
no di spute that the proceedings with which we are concerned
in this case fulfil two out~ of the three requirenents
enuner at ed above. The award concerned in the proceedings is
not one made under the Arbitration Act, ;1940 and ' through
his cross objection proceedings the appel l'ant seeks to get
the award nodified. The only point ~“in controversy is
whet her the cross-objection filed.by the appellant can be
consi dered as "application or petition" within the  neaning

of Art. 3 of Sch. 1. The words in the bracket "including
menorandum of appeal” in our opinion refer to ‘the word
"petition’ inmediately preceding those words. In’ other
words the word 'petition includes the nmenorandum of” appea

as well. The question is whether a cross-objection filed by
a respondent in an appeal can be considered as a menorandum
of appeal . We have no doubt that it is,a nenorandum of

appeal in substance though not in form It is a right given
to a respondent in an appeal to challenge the order ~under

appeal to the extent he is aggrieved by that order. The
menor andum of cross objection is but one formof appeal. It
takes the place of a cross-appeal. It is true that while
Art. 1 of Sch. | refers to 'cross-objection Art. 3 of /that
Sch. does not refer to cross-objection as such but that in
our opinion nmakes no difference. 1t is only an inartistic
drafting.

For the reasons nentioned above , we think that the decision
of the H gh Court in The Chatusshakhiya Brahmavri nda Gavaran

Trust v. Union of India(l) is correct. In this view, it s
not necessary for us to consider the correctness of the
decision of the Punjab H gh Court in Shri- Kanwar Jagat

Bahadur Singh v. The Punjab State(2).
In the result this appeal fails and the same is disnissed.
No costs.
G C
Appeal dism ssed
(1) 70 B. L. R 407.
(2) [1657] |.L.R Punjab p. 142.
153
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