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CASE NO. :
Appeal (civil) 3645-3646 of 2002

PETI TI ONER
M S HARYANA STATE F.C.C.W STORE LTD. & ANR

Vs.

RESPONDENT:
RAM NI WAS & ANR.

DATE OF JUDGVENT: 08/ 07/ 2002

BENCH:
D. P. MOHAPATRA, K. G~ BALAKRI SHNAN.

JUDGVENT:

D. P. MOHAPATRA, J.

Leave i s granted.

The question that arises for determination in these
appeal s is whether on the facts and circunstances of the
case the term nation of service of the respondents is
"retrenchment’ in terms of section 2(o00) of the Industria
D sputes Act, 1947 (for short 'the 1D Act’) ? The further
guestion that arises for consideration in this connection is
whet her section 2(00)(bb) of the ID"Act has any application
in the case ?

The factual matrix of the case relevant for
consi dering the questions raised nay be stated thus

In the year 1993 the appell ants have been entrusted
with the responsibility of procuring wheat and supply the
same to Haryana Warehousi ng Corporation. On account
of non-availability of godowns heavy stock of grain had to
be stored in the open area at Hasanpur Mandi. For
wat chi ng and keeping care of the stock lying in the open
area necessity of watchman/chowki dar was felt and
sanction was sought by the District Manager of ‘the
appel | ant Soci ety. The Managi ng Di rector having
sanctioned the engagenent of watchman/chowki dar the
respondents were appoi nted on contract basis on paynent
of daily wages till the stocks are disposed of or for a period
of three nonths. It was nade clear in the order of the
Managi ng Director that the nunber of
chowki dar s/ Labourers kept by the District Manager
shoul d cone down with the clearance of stock lying in the
open. The respondents continued. The respondent Ram
Ni was was engaged on 25.5.1993 whereas respondent Shiv
Kumar was engaged on 2.6.93. The engagenent of both
the respondents was termnated with effect from
26.4.1994, after the stock lying in the open was cl eared.
Undi sputedly, the provisions of section 25(f) of the I D Act
were not conplied with before di sengagenent /term nation
of the respondents.
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The Industrial Dispute raised by the respondents was
referred by the State Governnent under section 10(1) of
the Act to the Labour Court, Faridabad for adjudication
The term of reference was "Wether the term nation of
service of Shri Shiv Kumar is legal and justified? If not to
what relief he is entitled to"? Simlar order of reference
was passed in the case of the other respondent. Before the
Labour Court the workmen concerned took the stand that
t he di sengagenent/term nation of their service was per se
invalid as the order of disengagenment was passed without
conplying with the mandatory condition prescribed under
section 25 (f) of the ID Act. Therefore they clainmed
reinstatement in service with all the consequentia
benefits.

Reviewing the claimthe appellant society pleaded

the case that the workmen concerned were appointed on
ad hoc basis for a specific purpose and for a specified
peri od; as such their di sengagenent/term nati on of service
after the stock of wheat |lying in open area in the mandi
was cl eared and the period specified in the appoi nt nent
order had expired, did not-anpunt to- termination within
the meaning of section 2(o0) of the ID Act, and therefore
section 25(f) of the Act was not applicable in the case.

Both the parties |led oral and docunentary evi dence
in support of their case.

The Labour Court on consideration of the evidence

on record held that it is evident fromExh. MV1/ 2 - the
order issued by the Managing Director, that the workmen

were engaged by the nanagenent for specific purpose and

for specified period. Referring to certain decisions of this
Court the Labour Court cane to the conclusion that the

wor kmen were entitled to no relief in the case. The Labour
Court decided the Award accordingly.

The workmen filed wit petitions before the High
Court assailing the Award of the Labour Court.

The Hi gh Court as evident fromthe discussions by its
judgrment dated 22nd Septenber, 2000 allowed the wit
petitions, set aside the Award passed by the Labour Court
and ordered reinstatement of the wit petitioners in the
service with all the consequential benefits and with ful
wages fromthe date of demand notice. Fromthe
di scussions in the judgnent it is clear that the H gh Court
whi |l e taki ng the decision has placed reliance mainly on the
fact that no contract of service between the managenent
and the worknen was produced by the Managenment and
there was no material to show that at the tine of
appoi nt nent the worknen had been told that their
appoi ntnent was for a specified period and for a specific
wor k. The said judgnment is under challenge in these
appeal s.

Since the case turns on the interpretati on of section
2(00) (bb) of the ID Act it will be convenient to quote the
sai d section before proceeding to consider nerits of the
case:
"2. In this Act, unless there is
anyt hi ng repugnant in the subject or
cont ext

(00) retrenchnent" neans the
term nation by the enpl oyer
of the service of a worknman
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for any reason what soever,
ot herwi se than as a

puni shment inflicted by way
of disciplinary action, but
does not i ncl ude

(a) vol untary retirenent of
t he wor kman; or

(b) retirement of the
wor kman on reachi ng

the age of

superannuation if the
contract of enpl oynment

bet ween the enpl oyer

and the wor knman

concerned contains a
stipulation in that
behal f; or

(bb)terni'nation of the service
of the workmanas a result of
the non-renewal of the
contract of enpl oynent

bet ween t he enpl oyer and t he
wor kman concerned on its
expiry or of such contract
bei ng term nated under a
stipulation in that behalf
cont ai ned therein; or

term nation of the service
of a workman on the ground
of continued ill-health."

On a plain reading of the statutory provision it
is clear that any ternination of service of a workman by
the enpl oyer for any reason whatsoever cones within the
meani ng of the expression ’'retrenchnment’ as defined. in
section 2(o0) of the Act. Further the section further
provi des certain exceptions to the w de and conprehensi ve
definition of the term’retrenchment’. The exceptions are
"1) Term nation of appointnent
inflicted by way of disciplinary

action
2) Vol untary retirenment of the
wor kman
3) retirement of the workman on

reachi ng the age of superannuation
if the contract of enploynent

bet ween t he enpl oyer and the

wor kman concerned contains a
stipulation in that behalf; or

4) term nation of the service of the
wor kman as a result of the non-

renewal of the contract of

enpl oyment between the enpl oyer

and the worknman concerned on its

expiry or of such contract being

term nated under a stipulation in
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that behal f contai ned therein; or

5) term nation of the service of a
wor kman on the ground of
continued ill-health."

It follows therefore that if the case of term nation
of the workman cones within any of the exceptions
enunerated in the section then the said termnation wll
not be a case of 'retrenchnent’ wthin the meaning of
section 2(00).

In the case of Uptron India Ltd. vs. Shanm Bhan
and anr. 1998 (6) SCC 538 this Court considering the
definition of 'retrenchnent’ in section 2(00) observed:

"The definition of "retrenchnent" was

i ntroduced inthe Act by Act 43 of 1953
with effect from24.10.1953. C ause
(bb) was inserted in the definition by
Act 49 of 1984 with effect from

18. 8. 1984.

The definition is conclusive in the
sense that "retrenchnent" has been
defined to nmean the ternination of the
service of a workman by the enpl oyer
for any reason whatsoever. If the

term nation was by way of punishnment

as a consequence of disciplinary
action, it would not anount to
"retrenchnent". Oiginally, there were
two ot her exceptions, nanely,

(1) voluntary retirenment of the
wor kman and
(ii) retirement of the workman on

reachi ng the age of
superannuation if the contract
of enpl oynent contained a
stipulation to that effect.

By the Anending Act 49 of 1984, two
further exceptions were introduced in
the definition by inserting clause (bb)
with effect from 18.8.1984; one was
the termnation of service on the
ground of continued ill-health of the
wor kman and t he ot her was

term nation of service on account of
non-renewal of the contract of

enpl oyment on the expiry of the term
of that contract. |If such contract of
enpl oyment contained a stipulation
for termnation of service and the
servi ces of the worknan are
termnated in accordance with that
stipulation, such termnation
according to clause (bb) would al so
not amount to "retrenchment”.

The position was reiterated in Harnohi nder Singh
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vs. Kharga Canteen, Anbala Cantt. (2001) 5 SCC 540.

In such a case the question of conplying with the
conditions precedent to retrenchment of workman
provided in section 25(f) of the Act will not arise. |In the
present case the Labour Court relying on the oral and
docunentary evi dence cited on behal f of the managenent,
particularly the order of the Managing Director sanctioning
t he engagement of the workmen concerned held that the
engagenent / appoi ntnment of the worknen concerned was
for a specific purpose and for a particular period and
since the purpose for their engagenent/appoi ntment was
over and the period of appointnent had expired their
di sengagenent was in terns of the contract of service, and
therefore, not a 'retrenchment’ within the nmeani ng of
section 2(o0) of the Act. ~The Hi gh Court has not recorded a
finding that there was no contract of service between the
management, and the worknen concerned. In view of the
evi dence on record the Hi gh Court could not and indeed
has not recorded any finding that there was no contract of
servi ce between the managenent and the wor knen
concerned. Since there exists a contract of service with the
terns and conditions as noted earlier the position is
i nescapabl e that the case of disengagenent/term nation of
t he wor kman concerned di d not anmount to retrenchnent.
In particular facts and circunstances of the case the
Labour Court rightly came to the conclusion-that the
wor kmen were entitled to no relief inthe case. The High
Court was clearly in error in interfering with the Award
passed by the Labour Court. Accordingly, the appeals are
al  owed. The Judgnents of the H gh Court in CWP
No. 9471/ 99 and CWP No. 9472/99 dated 22.9. 2000
allowing the wit petitions filed by the respondent
wor kmen are set aside and the Award of the Tribunal is
restored. There will, however, be no order for costs.




