IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO._ 1038 OF 2007

M Ayoob L. APPELLANT
VERSUS

State of Kerala ... RESPONDENT

ORDER

This is an unfortunate matter and in addition to
the various issues on fact and |aw which have been
raised by the learned counsel for the parties, a very
human i ssue al so ari ses.

The appellant before us, M Ayoob, was charged
for an offence punishable under Section 376 of the |IPC
for having conmtted rape on P.W 1 aged about 15 years
on the 15t" March, 1990. It appears that the factum of
rape was not revealed by the prosecutrix to anybody
including her parents till a nedical exam nation
sever al nmonths later showed that she had been
i npregnated on account of the rape. It also appears
that at this stage the prosecutrix divulged the entire
story to her parents. Attenpts were thereafter nmade by

them as al so by nenbers of the Panchayat including P.W



2 — Abdul Qadir, to see if some settlenent could be
arrived at including a proposal that the prosecutrix
and the appellant be nmarried. P.W 2 — Abdul Qadir
al so suggested, that as the appellant was denying his
paternity of the child, he should undergo a DNA test
whi ch would settle the matter once and for all either
ways. \Wen all these proposals bore no result, an FIR
was | odged after a delay of about eleven nonths. On
the conpletion of the investigation, the matter was
commtted for trail. During the trial, severa

prosecution wtnesses including the prosecutrix, her
parents, P.W 2- Abdul Qadir, and several others
appeared and gave their depositions. The prosecutrix
in order to fix the tinme of incident, deposed that the
rape had been commtted on 15t" March, 1990 i.e. on the
day she was to attend an exam nation in her school

The trial court relying on the statement of the Head
Master of the School that no exam nation/test was to be
held on the 15t" March, 1990 held that the prosecutrix
had put up a false story and al nost exclusively on this
basis acquitted the appellant. The State thereupon
filed an appeal before the H gh Court which was all owed
by the inpugned judgnent dated 4t" March, 2007. The

Hi gh Court observed that there was absolutely no reason



what soever to disbelieve the prosecutrix in particular,
and al so the other prosecution evidence and that the
del ay of about eleven nonths in the |odging of FIR had
been adequately explained as efforts were being made in
the interregnum to arrive at a conpronise and to
persuade the appellant to take the prosecutrix as his
wi fe. Having held as above, the H gh Court sentenced
the appell ant to undergo seven years rigorous
i nprisonment and to pay a fine of Rs. 40,000/- and in
def aul t of paynent of fine to undergo sinple
i mprisonment for a period of one year for the offence
puni shabl e under Section 376 of the |PC The present
matter is before us by way of special |eave.

We have gone through the evidence with the help
of the learned counsel for the parties and have heard
them out on the various issues raised. W find no
infirmty in the judgnent of the H gh Court as the
delay in the lodging of FIR has been adequately and
reasonably explained and the prosecution evidence
clearly reveals that it was the accused-appellant who
was guilty of having conmtted the rape on 15.03.1990.
The statenent of the Headmaster that no test was held
in the School on 15" March, 1990 does not, to our

m nd, advance the defence story as the test had been



held 3 days Ilater and the prosecutrix, who was
recording her statenent after a delay of three years,
had understandably got confused. We al so notice that
the Hi gh Court had again nade an offer to the appell ant
that in case he was willing to undergo the DNA test he
could do so even now and that the same could be
arranged but the appellant had again declined the test
on a technical plea.

W, therefore, confirm the findings against the
appel | ant .

M. MK Sreegesh, the |earned counsel for the
appel l ant, has, further, pointed out on the basis of
the record that the incident had happened twenty years
ago and that the prosecutrix, was, as of now, happily
married with children as well as the child born out of
the rape and likewi se the appellant was married with
three children and that if the sentence was reduced to
one al ready undergone, the appellant would be ready to
nonetarily help out the unfortunate child. In this

connection, the |earned counsel has placed reliance on

State of Punjab v. Gurmt Singh and Os. (1996) 2 SCC
384 and State of Rajasthan v. N.K_ (2000) 5 SCC 30. In

GQurmt Singh's case (supra) this Court observed as

under : -



“The respondents wer e aged
bet ween 21-24 years of age at the tine
when the offence was conmtted. W are
informed that the respondents have not
been involved in any other offence after
they were acquitted by the trial court
on 1.6.1985, nore than a decade ago.
All the respondents as well as the
prosecutrix must have by now got married
and settle down in life. these are sone
of the factors which we need to take
into consideration while inposing an
appropriate sentence on the respondents.
We accordingly sentence the respondents
for the of fence under Section 376 IPC to
undergo five years' Rl each and to pay a
fine of Rs. 5000 each and in default of
paynment of fine to 1 year's Rl each.
For the offence under Section 363 | PC we
sentence themto undergo three years' R
each but inpose no separate sentence for
the offence under Sections 366/368 |PC
The substanti ve sent ences of
I npri sonment shal |, however, run
concurrently.”

Likewse in NK's case (supra) while taking

into consideration the huge tine gap between the
conviction and the hearing of the appeal, the Court
canme to the conclusion that the ends of justice would
be net if the sentence was reduced to that already
undergone. Both the matters above referred were under
Section 376 of the |IPC

Coming to the facts of the present case, we find
that prosecutrix was less than 16 years and the
appel l ant about 20 years of age on the date of the

incident. Mdre than 20 years have since el apsed which



woul d mean that the prosecutrix would be about 35
years and the appellant 40 years of age. Both are said
to be happily married with famlies of their own. W
are, therefore, of the opinion that keeping in viewthe
above circunstances and on the principles referred to
in the above cited judgnents of this Court, we reduce
the sentence on the appellant to that already undergone
by him (which we are infornmed is 1 year and 8 nonths)
and to increase the fine to Rs. 2,00,000/- (Rupees Two
lacs only) to be paid to the child fathered by the
appel l ant  and in the custody of the nother-
prosecutrix. The aforesaid sum shall be payabl e by way
of a bank draft made out in the nane of the child
within a period of three nonths fromtoday. W nake it
clear that in case the aforesaid anmount is not defrayed
as directed, the appeal wll be deenmed to have been
di sm ssed in toto. | nformati on about the paynent or
ot herwi se be conveyed to this Court by the trial court
i medi ately after the expiry of three nonths.

The appeal is disposed of in the aforesaid

terns.
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