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CASE NO. :
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PETI TI ONER
The Printers (Mysore) Ltd.
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M A,  Rasheed & Os.

DATE OF JUDGVENT: 05/04/2004

BENCH
CJl, S.B. Sinha & S. H Kapadia.

JUDGVENT:
JUDGMENT

S.B. SINHA,  J :

I NTRODUCTI ON

Validity of ‘a sale deed dated 19.6. 1985 executed by the
Bangal ore Devel opment Authority (hereinafter referred to as
"the Authority’) in favour of the appel l'ant herein was
guestioned by the first respondent before the Hi gh Court by
way of a public interest litigation which has been all owed
by reason of the inpugned judgment.

FACTUAL BACKGROUND:

The appel lant is a conpany incorporated under the
Conpani es Act engaged in printing and publishing of
newspapers and periodicals. For-grant of allotnent of a
suitable plot for establishing an industry, an application
was filed by it before the said Authority and upon
consi deration thereof, a plot admeasuring 1 acre 20 guntas
under the Byrasandra- Travaekere-Madivala (BTM was al lotted
on a consideration of Rs.1,87,500/-. On the said anmount
havi ng been deposited by the appellant, a deed of sale was
executed in its favour by the authority on or about
29.6.1985. The appellant was al so put in possession
t her eof . A licence for fencing the property was al so
obt ai ned by the appellant.

In 1988, a public interest litigation was filed by the
First Respondent herein, inter alia, on the ground that the
i mpugned al i enati on was agai nst public policy and, thus,
illegal and void having regard to the fact neither any
public auction was held therefor; nor any tender was called
for; nor any public advertisenent for sale of the said |and
was i ssued.

The contention of the appellant in the aforenmentioned
wit petition, inter alia, was that the said wit petition
in the nature of public interest litigation was in fact
filed by the First Respondent at the instance of one S A
Kri shnappa who had been unsuccessful at earlier stages in

his attenpt to stall the acquisition proceedings. It was
contended that one Mohd. |brahimhad also filed a suit to
achi eve the sane purpose but it was disnmissed. In the said

wit petition the locus of the wit petitioner was al so
guesti oned.
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A learned Single Judge of the H gh Court allowed the
said wit application by an order dated 29.1.1996 hol di ng
that the allotment in favour of the appellant herein by the
Aut hority being a bulk one, the same was contrary to the
provi sions of the Bangal ore Devel opment Authority Act (for
short "the Act’).

Aggri eved by and dissatisfied therewith, the appell ant
preferred a Letters Patent Appeal. A Division Bench of the
H gh Court disnissed the sane hol ding that establishnment of
an industry cannot be terned as a step towards devel opnent
of the Bangal ore Metropolitan Area. Noticing that under the
the Act three different sets of rules had been framed and
interpreting Section 38 thereof, it was held that the
provi sions of the rules would govern the transfer of |and.

SUBM SSI ONS:

M. Shanti Bhushan, |earned Senior Counsel appearing on
behal f ' of 't he appellant assailing the inpugned judgnent,
woul d submit that the H gh Court conmitted a manifest error
insofar as it failed to take into consideration that there
was no | egal inpedinment for allotnent of the land by the
Authority to the appellant for the purpose of setting up of
an industry for printing-and publishing of newspapers. The
| ear ned counsel woul d urge that the power to | ease, sell or
ot herwi se transfer an i movabl e property havi ng been
conferred on the Authority under the Act, no-illegality can
be said to have been conmitted in transferring the land in
question in favour of the appellant. Establishment of an
industry for printing and publishing newspapers, it was
argued, comes within the purview of devel opnent of the
netropolitan area. M. Shanti Bhushan woul d urge that
Section 38 of the Act confers an unrestricted power to
| ease, sell or transfer novabl e or i mmvabl e property for
the purpose of any devel opnent schene.

M. S.N Bhat, |earned Senior Counsel appearing on
behal f of the first respondent, on the other hand, ‘would
contend that the land in question having been earmarked for
housi ng, the sane could not have been allotted in favour of
the appellant without any tender having been issued or
wi t hout issuing any advertisenent therefor. —The Hi gh Court,
M. Bhat would contend, has rightly set aside the allotnent
nmade by the Authority in favour of the appellant having
regard to the provision contained in Section 38 of the Act.
Bul k allotnent, the | earned counsel would argue, is covered
by Section 38B of the Act which adnmittedly is not attracted
in the instant case.

STATUTORY PROVI SI ONS

The said Act was enacted for the establishment of a
devel opnent of a Devel opnent Authority for the devel oprent
of the City of Bangal ore and areas adjacent thereto and for
matters connected therewith

"Devel opnent’ has been defined in Section 2(j) to
nmean :

""Devel opnent” with its gramatica

vari ations neans the carrying out of
bui | di ng, engi neering, or other
operations in or over or under |and or
the maki ng of any material change in any
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buil ding or land and i ncl udes
redevel oprent ' "

Chapter 111 of the Act provides for devel opnent
schenes. In terms of Section 15 of the Act, the Authority
may draw up detail ed schenes for the devel opnent of
Bangal ore Metropolitan Area and with the previ ous approva
of the Governnment undertake fromtine to tine any works for
the Bangal ore Metropolitan Area and incur expenditure
therefor and also for fram ng and execution of devel opnent
schenes. It is also entitled to take up any new or
addi tional schene fromtinme to tine.

Sections 38 of the Act reads thus :

"38. Power of Authority to |ease, sel
or transfer property.-Subject to such
restrictions, conditions and
limtations as may be prescribed, the
authority shall have power to- | ease
sell or otherw se transfer any novabl e
or inmmovabl e property which bel ongs to
it, and to appropriate or apply any

| and vested in or acquired by it for
the formation of open spaces or for
bui | di ng purposes or \in any other
manner for the purpose of any

devel opnent scheme. "

Section 38-B of the Act provides as under

"38-B. Power of Authority to mmke bul k
allotment. \026 Notwithstandi ng anyt hi ng
contained in this Act or Devel oprent
Scheme sanctioned under this Act, the
authority may, subject to any
restriction, condition and limtation
as may be prescribed, make bul k
allotment by way of sale, |ease or

ot herwi se of any |and which belongs to
it or is vested in it or acquired by
it for the purpose of any devel opnent
schene. \026

i) to the State Governnent; or
ii) to the Central CGovernnent, or
iii) to any Corporation, Body or

Organi sati on owned or controlled

by the Central Government or the

State Governnent; or

(iv) to any Housi ng Cooperative

Soci ety regi stered under the

Kar nat aka Cooperative Societies

Act, 1959 (Karnataka Act 11 of

1959); or

(v) to any society registered under

t he Karnataka Societies

Regi stration Act, 1960 (Karnataka

Act 7 of 1960); or

(vi) to a trust created wholly for
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charitabl e, educational or
rel i gi ous purpose:

Provi ded that prior approval of the
Governmrent shall be obtained for
allotment of |land to any category
i sted above."

FI NDI NGS:
The first respondent in paragraph 3 of the wit
petition averred

“...In the said Link Road, huge

I ndustrial Estates have corme up and
potentiality of the acquired |ands being
i ncreased by | eaps and bounds..."

The alienation of the |and in-question in favour of the
appel I ant herein, as noticed hereinbefore, was questioned
only on the ground that no auction was hel d nor any tender
therefor was called for and furthernore no public
advertisenent was issued prior to nmaking of ‘the inpugned
allotment. No contention had been raised inthe wit
petition to the effect that the Iand could not be alienated
by the Authority for setting up of an industria
undertaking. |In fact, as noticed hereinbefore, the first
respondent in the wit petition accepted that huge

i ndustrial area had cone up as a result whereof the
potentiality of the acquired | ands had been increased by

| eaps and bounds. The thrust of the wit petition was,
thus, on legality of the acquisition of the |and or anount
of compensati on payabl e therefor.

The Division Bench of the Hi gh Court, in our opinion

m sconstrued and msinterpreted the provision of Section 38
of the Act. A bare perusal of the of the said provision
woul d denonstrate that the Authority has power to -l ease,
sell or otherw se transfer any novabl e or inmovabl e property
bel onging to it, subject to such restrictions, conditions
and limtations, as nay be prescribed. The State of

Kar nat aka has framed three rul es under the Act, nanmely, (i)
Bangal ore Devel oprment Authority (Al lotnment of Sites) Rul es,
1982; (ii) Bangal ore Devel opnment Authority (ALl otment of
Bui | di ngs under Sel f Financi ng Housi ng Schene) Rul es, 1982;
and (iii) Bangal ore Devel opnment Authority (Disposal of
Corner Sites and Commercial Sites) Rules, 1984.

It is beyond any cavil that the provisions of the

af orementi oned three sets of rules were not applicable to
the allotment in question. |If the provisions of the said

rules are not applicable in the instant case, the question
of power of the Authority being restricted, conditioned or
limted in selling or otherwise transferring the property

woul d not ari se.

In Surinder Singh Vs. Central Government and Q hers
[(1986) 4 SCC 667], it was held:

"6. The Hi gh Court has held that the
di sposal of property forming part of the
conpensati on pool was "subject” to the
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rules framed as contenpl ated by Sections
8 and 40 of the Act and since no rules
had been franmed by the Centra

Government with regard to the disposa

of the urban agricultural property
form ng part of the compensation pool
the authority constituted under the Act
had no jurisdiction to di spose of urban
agricultural property by auction sale.
Unl ess rules were franed as contenpl at ed
by the Act, according to the Hi gh Court
the Central CGovernnment had no authority
in law to issue executive directions for
the sal e and di sposal of urban
agricultural property. This view was
taken, placing reliance on-an earlier
deci sion of a Division Bench of-that
court in Bishan Singhv. Centra
Governnment. [(1961) 63 Punj LR 75]. The
Di vi sion ‘Bench in Bi shan case [(1961) 63
Punj LR 75] took the view that since'the
di sposal of the conpensation poo
property was subject to the rules that
may be made, and as no rul es had been
framed, the Central Government had no
authority in law to i'ssue adm nistrative
directions providing for the transfer of
the urban agricultural |and by auction
sale. In our opinion the view taken by
the Hi gh Court is incorrect. \Were a
statute confers powers on an authority
to do certain acts or exercise power in
respect of certain matters, subject to
rul es, the exercise of power conferred
by the statute does not depend on the
exi stence of rules unless the statute
expressly provides for the sane. In

ot her words fram ng of the rules is not
condition precedent to the exercise of
the power expressly and unconditionally
conferred by the statute. The expression
"subject to the rules” only neans, in
accordance with the rules, if any. If
rules are franed, the powers so
conferred on authority could be
exercised in accordance with these
rules. But if no rules are framed there
is no void and the authority is not

precl uded from exercising the power
conferred by the statute."

In Ashok Leyland Ltd. Vs. State of Tanmi| Nadu & Anr.
[ 2004 (1) SCALE 224] this Court noticed:

"Subject to" is an expression
whereby limtation is expressed. The
order is conclusive for all purposes.

This Court further noticed the dictionary meaning of

"subj ect to" stating:

"Furthermore, the expression 'subject
to’ must be given effect to.
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In Black’s Law Dictionary, Fifth
Edition at page 1278 the expression
"Subj ect to" has been defined as
under

"Li abl e, subordinate, subservient,

i nferior, obedi ent to; governed or
af fected by; provided that;

provi ded, answerable for. Honman v.

Enpl oyers Rei nsurance Corp,., 345

Mo. 650, 136 S.W 2d 289, 302"

Rel i ance placed by M. Bhat in K R C S. Bal akrishna
Chetty and Sons & Co. vs. The State of Madras [AIR 1961 SC
1152] is misplaced. 1n that case, an exenption provision
contained in Section 5 of the Madras Ceneral Sales Tax Act
was i nvoked whi ch could be granted only subject to such
restrictions and conditions, as may be prescribed and in
that context it was held

"...0On a proper interpretation of the
section it only means that the exenption
under the licence is conditional upon

t he observance of the conditions

prescri bed and upon the restrictions

whi ch are inposed by and under the Act
whether in the rules or in the licence
itself; that is, a licensee is exenpt
from assessnent as |ong as he conforns
to the conditions of the licence and not
that he is entitled to exenption whet her
the conditions upon which the licenceis
given are fulfilled or not. The use of
the words "subject to" has reference

to effectuating the intention of the | aw
and the correct neaning, in our opinion
is "conditional upon.""

In the instant case, it would appear, that no

restriction, condition or limtation has been prescribed and

in that view of the matter, the H gh Court, in our opinion

conmtted a nanifest error in holding that the provisions of

the said rules would apply to any transfer nmade by the
Authority in favour of any person. A similar question cane
up for consideration before this Court in Chairman & M,
BPL Ltd. vs. S.P. Gururaja and Gthers [(2003 8 SCC 567] .
This Court in that case examned in details the provisions
of the said Act vis-‘-vis the Karnataka |ndustrial Areas
Devel opment Act, 1966. Therein also allotment of “a peace
of land in favour of an industrial undertaking was in

guestion. The Court referred to a | arge nunber of decisions
i ncl udi ng Guruvayoor Devaswom Managi ng Conmittee and Another

vs. C.K Rajan and Ot hers [(2003) 7 SCC 546] and hel d

"M . Subba Rao referred to NNM Thonas
(supra) for the proposition that court
is also a "State’ within the meani ng of
Article 12 but that would not mean that
in a given case the court shall assune
the rol e of the Executive Governnent of
the State. Statutory functions are
assigned to the State by the Legislature
and not by the Court. The Courts while
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exercising its jurisdiction ordinarily
must remind itself about the doctrine of
separati on of powers which, however,

al t hough does not nean that the Court
shall not step-in in any circunstance
what soever but the Court while
exercising its power nust also rem nd
itself about the rule of self-restraint.
The Courts, as indicated hereinbefore,
ordinarily is reluctant to assune the
functions of the statutory

functionaries. It allows themto
performtheir duties at the first
i nst ance.

The court steps in by Mandanus when the
State fails to performits duty. It
shall al'so step in when the discretion
is exercised but the sane has not been
done legally and validly. [t steps.in
by way of a judicial review over the
orders passed. Existence of alternative
renedy albeit is no bar to exercise
jurisdiction under Article 226 of the
Constitution of India but ordinarily it
will not do so unless it is found that
an order has been passed whol |y without
jurisdiction or contradictory to the
constitutional or statutory provisions
or where an order has been passed

wi t hout conplying with the principles of
natural justice. (See Wiirl poo
Corporation Vs. Registrar of Trade

Mar ks, Murmbai and Qthers (1998) 8 SCC
1).

Exercise of self-restraint, thus, should
be adhered to, subject of course to,
j ust exceptions."”

Dawn diver in Constitutional Reformin the UK under

the heading ' The Courts and Theories of Denocracy,
Ctizenship, and Good CGovernance’ at page 105 states:

"However, this concept of denpcracy as
rights-based with |imted governnenta
power, and in particular of the role of
the courts in a denmocracy, carries high
risks for the judges - and for the
public. Courts may interfere

i nadvi sedly in public adm nistration

The case of Bronl ey London Borough
Council v. Greater London Counci

([1983] 1 AC 768, HL) is a classic
exanpl e. The House of Lords quashed the
G.C cheap fares policy as being based on
a msreading of the statutory
provi si ons, but were accused of

t hensel ves nmi sunder standi ng transport
policy in so doing. The courts are not
experts in policy and public

adm ni stration - hence Jowell’s point
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that the courts should not step beyond
their institutional capacity
(Jowel I ,2000). Acceptance of this
approach is reflected in the judgnents
of Laws LJ in International Transport
Roth GrbH Vs. Secretary of State for the
Hone Departnment ([2002] EWCA Civ 158,
[2002] 3 WLR 344) and of Lord N nmp
Smith in Adans v. Lord Advocate (Court
of Session, Tines, 8 August 2002) in

whi ch a distinction was drawn between
areas where the subject matter lies
within the expertise of the courts (for

i nstance, crimnal justice, including
sentenci ng and detention of individuals)
and those which were nore appropriate
for decision by denocratically el ected
and account abl e bodies. |If the courts
step outside the area of their

i nstituti'onal conpetence, governnment nay
react by getting Parlianent to legislate
to oust the jurisdiction of the courts
altogether. Such a step would underm ne
the rule of law. Governnent and public
opi nion may come to question the

| egitimacy of the judges exercising
judicial review against Mnisters and
thus undermnine the authority of the
courts and the rule of law"

The sai d decision squarely applies to the fact of the
present case. Section 38-B which was inserted by Act No.17
of 1994 w.e.f. 20.12.1975 cannot have any application to the
facts and circunstances of the instant case. The provisions
of Section 38 and 38B operate in different fields. By
reason of Section 38B of the Act, ‘the legislature

contenpl ated bulk transfer of land.in favour of the

Aut horities nmentioned therein which, nay carry out the

devel opnent scheme or deal with the matter in-accordance
with law. The High Court, in our opinion, has not correctly
applied the principles of |aw governing the field inasmuch
as it cannot be said that allotment of a plot neasuring 1
acre 20 guntas is a bulk allotnent. \Wenever an all ot nent
of land is made for industrial purpose, it cannot be
restricted to a small peace of land. The extent of |and
sought to be allotted nust be comrensurate wi th the purpose
for which the sane is made

Rel i ance placed by M. Bhat upon Padna vs. Hiral al

Motilal Desarda & Ors. [2002 (6) SCALE 683] is again

m splaced. In that case, it was categorically held that the
sale of bulk land by an institution |ike Cl DCO was an
anathema to its objective and purpose or its establishnent.
Such alienation was held to be contrary to the | aw dealing
wi th devel opnent planning. It was further found therein
that the land in question was required as buffer for

mai nt ai ni ng the ecol ogy bal ance. Such is not the position
her ei n.

Furthernore, the wit petition should not have been
entertained keeping in viewthe fact that it was filed about
three years after making of the allotnent and execution of
the deed of sale. The High Court should have dism ssed the
wit petition on the ground of delay and | aches on the part
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of the first respondent. The Division Bench of the High
Court al so does not appear to have considered the plea taken
by the appellant herein to the effect that the first
respondent had been set up by certain interested persons.

In a public interest litigation, the Court should, when such
a plea is raised, determ ne the same.

For the reasons aforenentioned, the inpugned judgnent

cannot be sustained. It is accordingly set aside. The
appeal is allowed. The wit petition filed by the respondent
stands di sm ssed. No costs.




