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JUDGVENT:
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Leave i s granted.

These appeal s filed by the Chairman, State Bank of

India, Central Ofice, Minbai and the Chief Genera

Manager, State Bank of India, Local Head Ofice at
Bhubaneshwar are directed agai nst the judgnment dated
24.11.1998 of the Hi gh Court of Orissa in QJC No.

8863/ 1997 and the Order dated 23.7.1999 disposing of the
petition for review of the said judgnent, Cvil Review

No. 15/99, filed by the appell ants. The operative portion of
the judgnent dated 24.11.98 reads as foll ows:

"For the foregoing reasons we set aside
paragraph 2 of the Staff G rcular No.91
of 1987 if the same is still in force and
direct the opposite parties to confer
such rights on the petitioner-
Association as are available to them
under Rule 24 of the Verification Rules.

The Managenent of the State Bank of
India are also directed to keep in mnd
the observations nade in this

judgrment while dealing with its

enpl oyees, officers and their Unions,
recogni zed or unrecogni zed."

The High Court, allowing the review petition in
part by the order dated 23rd July, 1999, issued the
following directions :

"For the aforesaid reasons, in partia
nodi fication of the judgment dated
24.11.1998, we pass the follow ng
order: -

(i) We set aside paragraph 2 of the
Staff Circular No.91 of 1987 if the
same is still in force and direct
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the managenent of the Bank to
permt the wit petitioners-
Associ ation to neet and discuss
the grievances of any individual
menber of the petitioner-

Associ ation relating to his service
conditions in a regul ated

prescri bed manner and further to
appear on behal f of its nmenbers
in any domestic or departmental
enquiry or in any proceeding
before the Conciliation Oficer
Labour Court, Industrial Tribuna
or any other Tribunal.

(ii) The managenent of the Bank will
be at liberty to take such suitable
di sci plinary action as perm ssible
in law if ‘any-indi vidual enpl oyee
or officer or office bearer of any
Uni on or Association including

the wit petitioner Association
recogni zed or unrecogni zed,

i ndul ge in any coercive or
intimdating or indisciplined acts
or behavi our.

(iii) W al so direct the managenent of
the State Bank of India to keep in

m nd the rel evant observations

made in the judgnment dated

24.11.1998 and also in this order

while dealing with its enpl oyees,

of ficers and their Unions,

recogni zed or unr ecogni zed.

The reviewis allowed in part to the
extent indicated above."

In the circular, Staff G rcul ar No.91 of 1987 dated
13-11-1987 which was under challenge in the wit

petition, it was stated that the bank does not enter into
any di al ogue etc. with a non-recogni zed uni on/
associ ation; that the bank has recogni zed the Al India

State Bank Oficers’ Association for this circle; the said
rights and privileges cannot be extended to any other
association of the Oficers in the sane circle.

Para 2 of the Staff Circular No.91 of 1987 which was
struck down by the Hi gh Court, reads as foll ows:

"Having regard to very serious

devel opnents as brought out in our
Staff Circulars Nos. 84 and 90 of 1987,
it will not be in order for any Bank
functionary to enter into any dial ogue
or accept any representation fromthe
of fi ce-bearers of the unrecognized Al
Orissa State Bank O ficers’ Association
inthis Crcle, even in matters
pertaining to individual grievances. In
case the representatives of the above
unr ecogni zed Associ ation resort to any
coercive nethods |ike dharna, gherao
etc. decisions obtained, if any, under
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such circunstances would be deened

to have been taken under duress and
such decisions shall not be binding on
the Bank. Needl ess to add that the
cases of officers indulging in such
unwarrant ed actions woul d be deal t
with sternly and suitable disciplinary
action would be taken against them"

Fromt he judgnent under challenge it is clear that
the controversy raised in the case relates to the rights of
the AIl Orissa State Bank Oficers’ Association (a non-
recogni sed associ ation), respondent no.l1 herein, vis-a-vis
the Managenent of the Bank, to espouse the case of the
of ficers of the Bank with the nanagement of the bank
whet her the respondent association has any such right
or the rights are vested only in a recogni zed associ ati on,
the All-India State Bank O ficers’ Federation/Association

The respondent No.1 Associ ation represented

through its General Secretary, filed the wit petition
rai sing grievance agai nst unjust, unfair and hostile
treatnment towards its menbers and claimng treatnment at
par with office-bearers of the recogni zed association, and
prayed that norns for guidance in natters relating to a
non-recogni zed associati on nmay be | aid down by the

Court. It does not appear to have been di sputed before
the High Court and it was also not disputed in this Court
that a non-recogni zed association i's a registered
associ ati on under the Trade Unions Act. The

managenent of the Bank has not recogni zed the said
association. According to the Bank, the association does
not satisfy the criteria laid down by the Verification of
Menber shi p and Recognition of Trade Unions’ Rules,

1994 (hereinafter referred to as 'the Verification Rules’)
framed by the Governnent of Orissa. The non-recogni zed
associ ation pleaded that in 1982 the association
submitted a list of its nenmbers and cl ai ned recogni'tion
but in spite of reconmendation of the O ficer-in-charge of
the local Head Office, the Central O fice at Bonbay did
not take any decision and started adopting unfair 1 abour
practice to encourage defection fromthe petitioner’s

association to the recogni zed associ ati on. The non-
recogni zed associ ation also alleged that nenbers of the
recogni zed associ ati on are being shown illegal and undue

favour in the matter of posting, transfer, entertainnent or
representati ons whereas the nenbers of the non-

recogni zed associ ation are being put to various

i nconveni ences in a systematic and cal cul ated manner.
Certain instances were stated in the wit application in
support of the allegation of hostile discrimnnation-and
unfair treatnent.

The Chi ef General Manager in the | ocal Head O fice
at Bhubaneshwar, respondent No.2 herein, in his counter
affidavit denied the allegations of discrimnation
arbitrary treatnent and unfair practice. However, he
referred to certain rights and privileges allowed to
menbers of recognized associ ation and asserted that only
such rights and privileges were not being extended to the
of fi ce-bearers of the non-recogni zed association. He
refuted the claimof the non-recognized association for
parity of treatnent with nmenbers and office bearers of
the recogni zed associ ation
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The High Court in para 5 of the judgnent observed,
"Admittedly, the verification of nenbership and
recogni tion of Trade Union Rules, 1994 framed by the
State of Orissa are applicable to the petitioner-
Associ ation". Thereafter the H gh Court took note of the
provisions in Rule 18 in which it is laid down that the
Uni on which secures not less than 30% of the tota
nunber of votes polled shall be entitled to be recogni zed
and consi dered. The provision of Rule 24 in which are
enunerated the rights of a non-recognized union is
qgquot ed herein bel ow :

"24 (a) Rights of Unrecognised
Union to neet and discuss with
the enpl oyer or any person

appoi nted by himin that behalf
the grievances of any i ndividual
menber relating to his service
condi tions.

(b) To _appear on behalf of its
menbers enpl oyed in the
establ i shnent in any

donestic or departnmental

enquiry held by the

enpl oyer and before the
Conciliation Oficer/Labour
Court/Industrial Tribuna

or Arbitrator."

The High Court al so took note of Rules 21 and 23 in

which are enunerated the rights and facilities of

recogni zed uni ons. The Hi gh Court observed that the
petitioner association (respondent no.1) is still a non-
recogni zed union and it is not possible for the Court in
exercise of wit jurisdiction to determ ne the dispute over
menbership and that, when a statutory nachinery is
available it is for the non-recognized association'to avail of
that nmachinery in accordance with the prescribed

procedure. Dealing with the question of the right of the
non-recogni zed associ ation to speak on behal f of its
menbers, the Hi gh Court observed that a non-recognized
union has no right to represent the entire workmen but it
has the right to represent those who are its nenbers,
individually or as a group of worknen; acceptance of a
demand and di scussi on over a denmand is not the one and

same thing; right of raising grievance and discussion is a
fundanental right and cannot be taken away totally. The

Hi gh Court drew a distinction between acceptance of a
denmand and di scussi on over the denand. The H gh Court

pl aced reliance on the principles |aid down and
observations made by this Court in Balner Lawie

Wor kers’ Union, Bonbay & Anr. vs. Balner Lawie & Co.

Ltd. & Os. [(1985) 2 SCR 492). The Hi gh Court held that
the staff circular No.91/1987 on the face of it is contrary
to Rule 24 of the Verification Rules and also violative of the
rights forming the basis of a donestic society, and that
the managenment of the Bank cannot direct its officers not
to enter into any dial ogue or accept any representation
fromthe non-recogni zed union even in matters pertaining

to individual grievances. 1In para 9 of the Judgnent the

Hi gh Court sunmed up its conclusions on the point in the
fol | owi ng words:

"M. Dora, |earned Advocate appearing
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for the Bank and its nanagenent fairly
submits that there cannot be any
direction contrary to Rule 24 of the
Verification Rules. Thus the direction
contained in para 2 of the Staff
Circular No.91 of 1987 is arbitrary,
contrary to Rule 24 of the Verification
Rules and liable to be set aside."

Dealing with the allegations of discrimnation or
unfair |abour practice etc. the H gh Court recorded the
followi ng findings in para 11 of its judgnent:

"However, on the basis of the materials
produced before us, we are unable to
hold that there is any deliberate or
consi stent policy of discrimnation or
unfair labour practice against the
menbers of the petitioner Association
In the affidavits filed on behalf of the
managenent al most all the instances

gi ven by the petitioner-Association
have been specifically dealt with and
answered. There is no sufficient
material fromwhich we can

concl usively hold any systematic

victim zation or harassment of the
menbers of petitioner-Association.”

The High Court al so took note of ‘the subm ssions

made on behal f of the nmanagenent of the Bank that
excepting the specified office bearers of the recognized
Association or Union all other officers of the bank are
entitled to be treated equally in-accordance with the
Bank’ s administrative policy irrespective of their union
affiliation. On the above findingsand observations the
Hi gh Court allowed the wit petition

Conming to the order passed on the reviewpetition
filed by the appellants it appears that the main grounds
urged in support of the prayer for review of the judgnent
were that the Verification Rules franed by the Govt. of
Orissa were not applicable to the Oficers of the Bank
since they are not 'enployees’ within the neaning of Rule
3 (c) of the Verification Rules, and that the Court had
erred in quashing para 2 of the Staff G rcular No.91 of
1987 dated 13.11.1987 which is applicable on Al India
basi s, since that would ambunt to disturbing along
standing All India Policy of the Bank. Consi deri ng the
first ground, the Hi gh Court observed that the
subm ssi on appears to be correct although during
hearing of the wit application it was clearly stated that
the said Rules are applicable. The Hi gh Court expressed
its inability to give any finding on the point in the
absence of sufficient material before it. However, the High
Court further observed "so we are inclined to accept the

contention that the Verification Rules as such will not
cover a Union which is not a union of workmen as
defined in the Industrial Disputes Act". The further

observation of the Hi gh Court was that although Rule 24

of the Verification Rules in ternms does not apply to a
union of officers who are not "worknmen’ but the principle
behi nd the Rul e can be extended to any non-recogni zed
union even if it is not a union of workmen. Dealing with
the allegation made by the non-recogni zed associ ation
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regardi ng di scrimnation against its menbers and office-
bearers, the H gh Court reiterated that though the
Verification Rules as such do not apply to the petitioner’s
association if it is not a union of workmen as defined
under the Industrial Disputes Act, if any individua

enpl oyee or officer of a union or association of enployees
or officers including petitioners association recogni zed or
not indulge in any disorderly or indisciplined or
intimdating acts or behaviour, the nanagenent is at
liberty to take such action as is pernmissible in |aw

The High Court disposed of the Review Petition by
passi ng the judgnment/order which has been quoted
earlier.

Wth growth of industrialization in the country and
progress made in the field of trade union activities the
necessity for having multiple unions in an industry has
been felt 'very often. Taking note of this position power
has been vested in the nanagenent to recogni ze one of
the trade unions for the purpose of having discussions
and negotiations in |abour related matters. This
arrangenent is in recognition of the right of collective
bar gai ni ng of wor knen/ enpl oyees in an industry. To
avoid arbitrariness, bhias and favouritismin the matter of
recognition of a trade union Rules have been franed
 ayi ng down the procedure for ascertaining which of the
trade unions commands support of majority of
wor kimen/ enpl oyees. Such procedure is for the benefit
of the worknen/enpl oyees as wel|l “as the managenent/
enpl oyer since collective bargaining with a trade union
havi ng the support of nmmjority of workmen will help in
mai nt ai ni ng i ndustrial peace and w |l hel p-snooth
functioning of the establishnent. ~Taking note of the
possibility of multiple trade unions coming into existence
in the industry, provisions have been made in the Rul es
conceding certain rights to non-recogni zed uni ons.

Though such non-recogni zed uni ons rmay not have the

right to participate in the process of collective bargaining
wi th the managemnent/enpl oyer over issues concerning

the worknen in general, they have the right to neet and

di scuss with the enmpl oyer or any person appointed by
himon issues relating to grievances of any individua
nmenber regarding his service conditions and to appear

on behal f of their nmenbers in any donestic or

departrental enquiry held by the enpl oyer or before the
conciliation officer or |abour court or industrial tribunal
In essence, the distinction between the two categories of
trade unions is that while the recogni zed uni on has the
right to participate in the discussions/negotiations
regardi ng general issues affecting all worknen/

enpl oyees and settlenent if any arrived at as a result of
such di scussi on/ negotiations is binding on al

wor kimen/ enpl oyees, whereas a non-recogni zed uni on

cannot claimsuch a right, but it has the right to neet
and di scuss with the nmanagenent/enpl oyer about the

gri evances of any individual nmenber relating to his
service conditions and to represent an individual nenmber
in donestic inquiry or departmental inquiry and
proceedi ngs before the conciliation officer and
adjudicator. The very fact that certain rights are vested
in a non-recogni zed uni on shows that the Trade Union

Act and the Rules franed thereunder acknow edge the

exi stence of a non-recogni sed union. Such a union is not
superfluous entity and it has a relevance in specific
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matters relating to admnistration of the establishment. It
follows, therefore, that the managenent/enpl oyer

cannot outrightly refuse to have any discussion with a
non-recogni zed union in nmatters relating to service
conditions of individual nenbers and other matters
incidental thereto. 1t is relevant to note here that the
right of the citizens of this country to forman associ ati on
or union is recogni zed under the Constitution in Article
19(1)(c). It is also to be kept in mind that for the sake of
i ndustrial peace and proper admnistration of the

industry it is necessary for the managenent to seek
cooperation of the entire work force. The managenent by
its conduct should not give an inpression as if it favours
a certain sections of its enployees to the exclusion of
others which, to say the least, will not be conducive to
i ndustrial peace and snoot h nanagenent. Whet her
negotiation relating to a particular issue is necessary to
be made with representatives of the recogni zed union

alone or 'relating to certain matters concerning individua
workmen it will be fruitful to have

di scussi on/ negoti ati ons with a non-recogni zed uni on of

whi ch those individual worknen/ enpl oyees are nenbers

is for the managenment or its representative at the spot to
decide. At the cost of repetition we may state that it has
to be kept in mnd that the arrangenment is.intended to
help in resolving the issue raised on behalf of the

wor kmen and will assist the nanagement in avoi di ng

i ndustrial unrest. . The managenent should act in a

manner which hel ps in uniting its workmen/ enpl oyees

and not give an inpression of a divisive force out to
create differences and distrust anongst worknmen and

enpl oyees. Judged in this light the contents of
paragraph 2 of the Staff Circular No.91 of 1987 clearly
give an inpression that the managenent has deci ded at

the threshol d before being aware of the nature of the

di spute raised that its representatives should have no

di scussion at all with office bearers of the non-recognized
association. Such a circular is not only contrary to the
express provision in Rule 24 but also runs counter to'the
schenme of the Trade Union Act and the Rules.

In the case of Balnmer Lawrie Wrkers” Union

(supra), this Court, review ng the scheme of the

Mahar ashtra Recognition of Trade Unions and Prevention

of Unfair Practices Act, 1971, traced the history of
devel opnent of trade-unions on the advent of industria
revolution and the need for nultiple trade-unions in

i ndustries and consequential necessity for selecting one
of the trade-unions as the recogni sed uni on by the
managenent, and al so took note of the difference

between the rights and privil eges of a recogni zed trade-
uni on and a non-recogni sed trade-union. In that

connection, this Court nade certain observations,

portions of which are extracted hereunder:

"A need was felt that where there are
mul tiple unions seeking to represent
wor kmen in an undertaking or in an

i ndustry, a concept of recognized,

uni on rmust be devel oped. Standing
Labour Comm ttee of the Union of

India at its 29th Session held in July
1970 addressed itself to the question of
recogni tion of trade union by the
enployer. In fact even anpngst trade
uni on | eaders there was near
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unanimty that the concept of

recogni zed union as the sole

bar gai ni ng agent nmust be devel oped in
the larger interest of industrial peace
and harnony. National Conm ssion

on Labour chaired by late Shri P.B.

Gaj endr agadkar, former Chief Justice

of India, after unaninously and

whol eheartedly expressing itself in
favour of the concept of recognized
union and it being clothed with

powers of sol e bargaining agent with
exclusive right to represent worknen,
addressed itself only to the question of
the method of ascertaining which

anongst various rival- uni ons rust be
accorded the status of a recognized
union. Planting itself firmy in favour of
denocratic principle, it was agreed that
the union which represents the |argest
nunber of workmen working in the

undert aki ng must acquire the status

as that would be in tune with the
concept of industrial denocracy."”

XXX XXX XXX

"Before the introduction of Sec.2-Ain
the I ndustrial Disputes Act, 1947 the
courts leaned in favour of the view that
i ndi vidual dispute cannot be
conprehended in the expression
"industrial dispute’ as defined in the
Industrial D sputes Act, 1947. Any

di spute not espoused by the union for
the general benefit of all workmen or a
si zeabl e segment of them woul d not be
conprehended in the expression
"industrial dispute’ was the courts’
view. O ten an invidious situation
arose out of this legal conundrum An
i ndi vi dual workman if punished by the
enpl oyer and if he was not a nmenber

of the recogni zed union, the latter was
very reluctant to espouse the cause of
such stray workman and the individua
wor kman was w t hout a renedy.

Cases came to |light where the

recogni zed uni on by devi ous neans
conpel l ed the worknmen to be its

nmenber before it woul d espouse their
causes. The trade union tyranny was
taken note of by the |egislature and
Sec. 2-A was introduced in the

I ndustrial Disputes Act, 1947 by which
it was made distinctly clear that the
di scharge, dism ssal retrenchnment or
termination of service of the individua
wor kman woul d be an industria

di spute notw thstandi ng that no ot her
wor kman or any union of worknan is

a party to the dispute. Sec.20, sub-
sec.2 while conferring exclusive right
on the recogni zed union to represent
wor krmen in any proceedi ng under the
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I ndustrial Disputes Act, 1947

si mul taneously denying the right to be
represented by any individua

wor kman has taken care to retain the
exception as enacted in Sec.2A. This
| egal position is reiterated in Sec.20(2)
(b). Therefore while interpreting
Sec.20(2)(b) it nmust be kept in view
that an individual workman, who has
his individual dispute with the

enpl oyer arising out of his dismssal
di scharge, retrenchnment or termnation
of service will not suffer any

di sadvantage if any recogni zed union
woul d not espouse his case and he will
be able to pursue his renedy under the
I ndustrial D sputes Act, 1947. - Once
this protection is assured, let us see
whet her the status to represent

wor knmen conferred on a recogni zed
union to the exclusion of any

i ndi vi dual wor knman or one or two

wor kmen and who are not nenbers of

the recogni zed uni on would deny to
such wor kmen the fundanenta
freedom guar ant eed under Art.19(1)(a)
and 19(1)(c) of the Constitution."

XXXX XXX XXX

".Conferring the status of recognized
uni on on the union satisfying certain
pre-requi sites which the other union. is
not in a position to satisfy does not
deny the right to form association. In
fact the appellant union has been
recogni zed under the Trade Uni ons Act
and the menbers have formed their

associ ation without et or hindrance by
anyone. Not only that the appell ant

uni on can comuni cate with the

enpl oyer, it is not correct to say that
the disinclination of the workmen to
join the recogni zed union violates the
fundanental freedomto form
association. It is equally not correct to
say that recognition by an enployer is
implicit in the fundanental freedomto
forman association. Formng an
association is entirely independent and
different fromits recognition.

Recogni tion of a union confers rights,
duties and obligations. Non-
conferring of such rights, duties and
obligations on a union other than the
recogni zed uni on does not put it on an
inferior position nor the charge of

di scrimnation can be entertained. The
menbers of a non-recogni sed

association can fully enjoy their
fundanental freedom of speech and
expression as also to formthe
associ ati on.

The Legi slature has in fact taken
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note of the existing phenonen in trade
uni ons where there woul d be unions
claimng to represent workman in an
undertaking or industry other than
recogni zed union. Sec.22 of 1971 Act
confers sonme specific rights on such
non-recogni sed uni ons, on such being
the right to neet and discuss with the
enpl oyer the grievances of individua
wor kman. The Legi sl ature has nmade a
cl ear distinction between individua
grievance of a workman and an

i ndi vidual dispute affecting all or a
| arge nunber of worknmen. In the case
of even an unrecogni zed union, it
enjoys the statutory right to nmeet and
di scuss the grievance of i ndividua

wor kman. It al so enjoys the statutory
right to appear and participate in a
donestic ‘or departmental enquiry in
which its nmenber is involved. This is
statutory recognition of an
unrecogni zed union. The exclusion is
partial and the enmbargo on such

unr ecogni zed uni on/or individua

wor kman to represent workman is in

the large interest of industry, public
interest and national interest. Sucha
provi sion could not be said to be

viol ative of fundanental freedom

guar anteed under Article 19(1)(a) or
19(1)(c) of the Constitution."

(enphasi s suppli ed)

The judgrment of the Hi gh Court disposing of the

wit petition and the order disposing of the review petition
filed on behal f of the managenent nake the position

amply clear that the rights and privileges vested in a
non-recogni zed association are linmted to espousing the
gri evances of individual nmenbers relating to their service
conditions and representing themin donestic or
departnental enquiries held by the enployer and not
proceedi ng before the conciliation officer, |abour court,

i ndustrial tribunal or arbitrator. The Hi gh Court has not
conceded any right to the non-recogni zed union to
participate in discussions relating to general issues
concerning all workmen.

In our considered view there is no serious illegality

or infirmty in the judgnent and order passed by the

H gh Court. Therefore, no interference in the matter is
called for. Accordingly, the appeals are disnissed, but in
the circunmstances of the case without any order as to

costs.

2.
(D. P. MOHAPATRA)

.
(K. G BALAKRI SHNAN)
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