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This appeal by grant of certificate under Section 261
of the Incone Tax Act, 1961 (hereinafter referred to as the
Act) by the Hgh Court of Calcutta is directed against the
j udgrment and order of the Calcutta Hgh Court dated
21.4.1978 in Tax Reference No. 404/75. On_an application
being filed before the Income Tax Appellate Tribunal Section
256(1) of the Act the Tribunal referred the follow ng
guestion for being answered by the H gh Court :-

"Whet her, on the facts and in the

ci rcunst ances of the case, the

Tri bunal was right in holding that

the paynent of interest of Rs.

28,488/ - on noney borrowed  for

paynment of inconme-tax was not an

expenditure laid out wholly and

exclusively for the purpose of

busi ness as contenplated by sub-

section (1) of Section 37 of the

I ncome-tax Act, 1961?"

The assessee is a conmpany having an over draft account
with a Bank. During the assessment year 1972-73 the assessee
claimed a sum of rupees 28.488/- as an al |l owabl e expenditure
under Section 37(1) of the Act, the said anmpbunt representing
the interest which the assessee had to pay on the over-draft
anmount, the said over-draft having been made for the paynent
of incone tax. The Income Tax Oficer dis-allowed the
af oresai d deduction clainmed by the assessee as he was of the
opi nion that the paynment of incone tax cannot be held to be
the paynment for the purpose assessee preferred an appeal and
the Appellate Authority agreeing with the assessing officer
came to hold that the over-draft utilised for paynment of tax
cannot he said to be for the business purposes of the
conpany. In coming to the aforesaid conclusion the Appellate
Authority relied upon the decision of the Calcutta Hgh
Court in the case of Mnnalal Ratanlal Vs. Conm ssioner of
I ncome-Tax, 58 |.T.R 182. The assessee the carried the
matter in second appeal before the Tribunal. Before the
Tribunal it was contended by the assessee that the tax
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liability being to the tune of couple of lakhs. If the said
liability would not have been discharged then the entire
busi ness of the assessee would have been crippled and,

therefore, discharge of such liability fromthe over-draft
account would be held to be an expense for business purpose.
The Tribunal, however, relying upon the decisions of the

Calcutta High Court in Mannalal Ratanlal Vs. Conm ssioner of
I ncome Tax, 58 |.T.R 182 and comm ssioner of |ncome-Tax Vs.
Cal cutta Landing & Shipping co. Ltd. 77 |.T.R 575, cone to
hold that the interest on noney borrowed for payment of tax
cannot be considered to be an allowable deduction in
conputing business profits. Having dism ssed the assessee’s
second appeal the Tribunal on an application being nade
referred the question for being answered by the H gh court,
as already stated. The H gh Court of Calcutta by the
i mpugned of tax cannot be said to be for the business
pur pose of t he ~conpany. In comng to the aforesaid
concl usion the Appellate Authority relied upon the decision
of the! Calcutta H.gh Court in the case of Mannal al Ratanla
Vs. Commi'ssioner ~ of Incone-Tax, 58 1.T.R 182. The assesses
then carried the matter in second appeal before the

Tribunal. Before the Tribunal it was contended by the
assessee that the tax liability being to the tune of couple
of | akhs, if the said liability would not have been

di scharged then the entire business of the assessee would
have been crippled and, therefore, ~discharge of such
liability formthe over-draft account would be held to be an
expense for business purpose. The Tribunal, however, relying
upon the decisions of the Calcutta Hi gh Court in Mannal a
Rat anl al Vs. Comm ssioner of ~Income Tax. 58 I.T.R 182 and
Conmi ssi oner of Inconme Tax Vs. Cal cutta Landi ng & Shi pping
Co. Ltd. 77 |I.T.R 575, came to holdthat the interest on
noney borrowed for paynment of tax cannot be considered to be
an al | owabl e deduction in computing business profits, having
di sm ssed the assessee’s second  appeal the Tribunal on an
application being nade referred the question for being
answered by the Hgh Court, as (‘already stated. The Hi gh
Court of Calcutta by the inpugned judgnent cane to the
conclusion that an expenditure cannot be allowed as a
busi ness expenditure under Section  37(1) of the Act unless
it was incurred or laid out directly or indirectly by an
assessee wholly and exclusively for the —purpose of his
business. It also cane to the conclusion that the paynent
of Incone-tax wll not fall within the scope of expression
"for the purpose of business". Relying upon the judgnment of
this Court in Birla cotton Spinning & Weaving MIls Ltd. 82
ITR 166. it came to hold that the amount paid as income-tax
is not an expenditure, not even a business expenditure and,
therefore, the interest paid by a treader on.  the  noney
borrowed for the paynent of incone-tax cannot be held to be
a busi ness expenditure on any commercial principle;-not even
on the ground of commercial expediency. It also further held
that the paynent of incone-tax or the interest on the
borrowed noney for the paynent of income-tax is not at al
related with the purpose and object of the business and no
elenent of trade in its conmercial sense is involved init.
Wth this conclusion the H gh Court answered the question
posed in the affirmative and in favour of the Revenue and
agai nst the assessee and thus this appeal

M. Deepak Bhattacharyya, |earned counsel appearing for
the appellant argued with vehenence that the assessee
having deposited the entire profits in the over-draft
account and the amount thus deposited in the over-draft
account being much nore conpared to the income-tax liability
and the tax paid, it should have been presumed that in
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essence and true character the taxes were paid out of the
profits of the relevant year and not out of the over-draft
account for the running of the business. Consequently the
interest paid by the assessee on the over-draft account
relatable to the paynent of incone-tax should have been
al l owed as an admi ssi bl e deduction in the conmutati on of the
assessee’s business incone. In support of this contention
the | earned counsel appearing for the appellant relied upon
t he deci sions of the Calcutta H gh Court in Wol conbers of
India Ltd. Vs.  Conmi ssi oner of Income-Tax (Central),
Calcutta 134 |ITR 219, Reckitt and Col man of India Ltd. Vs.
Conmi ssioner of Income Tax. 135 ITR 698. Indian Expl osive
Ltd Vs. Conm ssioner of I'ncone Tax, West Bengal-11, Calcutta
147 I TR 392, and Al kali & Chem cal Corporation of India Ltd.
Vs. Commi ssioner of Incone Tax 161 |TR 820. The |earned
counsel also wurged that these decision having been all owed
to be operative for nore than. 14 years, the principle of
stare decisis should be nmade applicable and, therefore. it
nust be held that the Hgh Court comitted error in not
accepting the assesse’s contention. The |earned counsel also
pl aced before us a schedul e appended to the assessnment order
to indicate that the amount of receipts deposited in the
over-draft account was much nore conpared to the tax that
the said paynent of raising the presunption that the said
payment was out of the profits, in the light of the
observations nmade by the Calcutta H gh Court in four
decisions referred to supra, the |earned counsel appearing
for the Revenue on the other hand contended for the assessee
had infact not been raised either before the Hi gh Court or
before the Tribunal and, as such this question never arose
out of the order for the Revenue the question referred to by
the Tribunal to the H gh Court under Section 256(1) of the
Act was nerely relatable to an i nterpretation of Section
37(1) of the Act and whether the interest paid on the noney
borrowed for payment of income-tax can be held to be an
expenditure allowable in conputing  the income-tax can be
held to be an expenditure allowable in conputing the incone-
tax under Section 37(1) of the Act. The |earned counse

further urged that in view of the decision of this Court in
the case of Madhav Prasad Jatia Vs. Conm ssioner of |ncome
Tax, U.P., Lucknow 1979 (3) SCR 745 as well as the decision
of this Court in the case of Smt. Padmavati Jai krishna Vs.
Addl . Conmi ssioner of Income-tax, GQujarat 166 |TR 176 no
deduction can be claimed by an assessee in respect of the
interest on borrowed capital nade for discharge of the
incone-tax liability. According to the |earned counsel the
liability for paynent of incone-tax is a personal on e and
payment thereof is not to earn income but to neet the
statutory liability and, therefore, the expendi ture t hus
i ncurred cannot be held to be wholly and exclusively for the
purpose of earning income wthin the anbit of  Section
57(iii) of the Act.

Havi ng considered the rival submissions at the bar
though we find considerable force in the arguments advanced
by the |I|earned counsel appearing for the appellant but in
the facts and circunstances of the present case, on going
through the order of the Tribunal as well as the question
referred to by the Tribunal for being answered by the H gh
Court and the arguments advanced before the Tribunal as well
as in the High Court by the counsel appearing for the
assessee, it 1is not possible for wus to hold that any such
contention, as was advanced before this court by the
assessee had in fact been advanced either before the
Tri bunal or before the Hi gh Court. The questi on whether the
presunption can be drawn that the taxes were paid out of the
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profits of the relevant year and not out of the over-draft
account for the running of the business as was drawn in
Wool conbers’s case (supra) by the Calcutta H gh Court and
was followed in 3 other cases of the sane Hi gh Court, would
essentially depend upon the fact as to whether the entire
profits had been punped into the over-draft account,
whet her such profits were nore than the tax anmount paid for
the relevant year and all other germane factors. But when
the assessee never advanced the contention either before the
Tri bunal or before the Hi gh Court does not bring within its
seep the contention as is advanced by M. Bhattacharyya
Learned counsel in this Court, it would not be appropriate
for this Court to |look into the additional papers produced
by the assessee for entertaining the contention and
answering the sanme. It-is true that the Calcutta Hi gh Court
i n Wool conbers case (supra) came to the conclusion that
where profits were sufficient. to neet the advance tax
l[iability and profits were deposited into the overdraft
account of the assessee then it should be presuned that the
taxes were paidout of the profits of the year and not out
of the overdraft account ~for the running of the business.
But to raise the presunption in that particular case there
were sufficient materials and the assessee had urged the
contention before the Hi gh Court. The aforesaid decision has
been followed in the case of Reckitt (supra) where w thout
any further discussion the Wbolconber’'s case has been
followed. But it may be noticed that the question posed i n
Reckitt’'s case was directly to the effect as to where the
entire trading receipts deposited by the assessee in the
overdraft account and the tax was paid out of the overdraft
account whether the interest paid the assessee for paynent
of tax out of the overdraft account s~ an “allowable
deduction. In Indian Explosives Ltd. case (supra) the
aforesaid two decisions of the Calcutta Hi gh Court had been
foll owed and the question that had been posed was to the
ef fect whether the interest on an overdraft account @ paid
towards the amount drawn for discharging the tax liahility
could be an allowable expenditure and, therefore, the Hi gh
Court answered in favour of the assessee and -against the
Revenue. It may be noticed that in the aforesaid case the
Court did not express any opinion on the question whether
the interest paid on noney borrowed for paynent of tax was
al | owabl e as busi ness expenditure. To the sane effect is the
decision of the Calcutta H gh Court i n Al kali ~Chenica
Corporation of India Ltd. (supra). It nay be noticed that in
the present case even before the Tribunal what was argued on
behal f of the assessee is that the amount of interest paid
to the Bank represents and expenditure laid out or expended
whol ly and exclusively for the purpose of business. In
furtherance of this contention it has al so been urged before
the Tribunal that non-paynent of the taxes which were to the
tune of |akhs would have entirely crippled the business and
even the very existence of the conmpany would have  been
threatened and, therefore, the expenditure thus incurred
shoul d have been held to be an expenditure for carrying on
the business and thus allowable under Section 37(1) of the
Act which contention, however, was rejected by the Tribuna
relying upon the decision of this court in Padmawati
(supra). In Padmawati’s case this court held that neeting
the liability of income tax was a personal one and the
dom nant purpose for paying annuity deposit was not to earn
income but to neet the statutory Iliability of making the
deposit. It was further held that the expenditure thus made
was not wholly and exclusively for the purpose of earning
i ncome and consequently the interest which was paid to
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di scharge the aforesaid tax liability was not allowable
under Section 57(iii) of the Inconme Tax Act, 1961. |In Madhav
Prasad’s case (supra) this Court also cane to the

conclusion that tin or der to enable an assessee to claim
deduction in respect of the interest on borrowed capita
under Section 10(2) (iii) of the Income Tax Act, 1922 three
conditions are required to be satisfied; nanely,

(1) That noney nmust have been borrowed by the
assessee;

(2) that it nust have been borrowed for the purpose of
busi ness; and

(3) that the assessee nmust have paid interest on the
said anobunt and clainmed it as a deduction

It was further held that the paynment nade by the
assessee by draw ng a cheque on the overdraft account was a
borrowi ng whi ch was made to neet her personal obligation and
not the obligation of the business and as such expenditure
incurred by the assessee by way of paynent of interest
thereon was not for carrying on  business and consequently
said expenditure could not be . regarded as business
expenditure. In the aforesaid case the overdraft in question
has been nade by the assessee to discharge her persona
obligation in pursuance to a prom se made by her to donate a
sum of Rs.10 | akhs~ for starting an Engineering College and
the question of paynent of incone-tax |liability did not
arise in that case. '/ The case, therefore, is not of any
direct assistance to the present case.. But the principle
laid down therein, nanely, if capital is borrowed to neet
the personal obligation of the business then the expenditure
cannot be regarded as a business expenditure .cannot be
regarded as a business expenditure woul d apply. As has been
already noticed in Padmawati’'s case (supra) this Court has
affirmatively held that neeting the liability for incone tax
was a personal liability and such expenditure can never be
held to be wholly and exclusively for the purpose of  earning
i ncorme.

In the aforesaid premses . and in view of the question
that arose out of the order of the Tribunal and which was
referred by the Tribunal to the H gh Court  for  being
answered given by the H gh Court. It may further be stated
that even before the Hi gh Court the assessee has not taken
any step to get the question referred in the light of the
contention which were advanced in this Court by filing an
application under Section 256(2) of the Act. In this view of
the nmatter notw t hstandi ng the fact t hat we find
consi derable force in the question of law urged by M.
Bhat t acharyya, |earned counsel appearing for the appellant
but on the materials on record and on the anplitude of the
guestion which has been referred to the Hi gh Court we find
it difficult to entertain and decide the contention raised
by the |earned counsel for the appellant. Further we do not
find any error in the answer given by the H gh Court to the
guestion posed before it and, therefore, the appeal is
devoid of nmerit and the sane is accordingly dism ssed. But
in the circunstance there will be no order as to costs.




