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The core question that arises for determnation in
this appeal is whether section 9 of the Carriers Act, 1865
(Act 3 of 1865) is applicable to a proceeding under the
Consumer Protection Act, 1986 (68 of 1986). The answer to
this question depends on the interpretation of section 9 of
the Carriers Act and its inter-action with the relevant

provisions of the Consuner Protection Act. The  factua
matrix of the case relevant for determ nation of the |issue
nay be stated thus : The respondent Ms Birla Yanaha

Limted booked 237 consignnents containing 267 generator
sets at Ghaziabad in the State of Utar Pradesh, with the
appellant Ms Patel Roadways Linmited for transportation.
The freight charges were duly paid by the consignor to  the
carrier and necessary lorry receipt was issued by the latter
in favour of the fornmer. The goods booked by the respondent
were destroyed in a fire which took place in the godown of
the appellant shortly after booking of the consignnents.
The respondent made a claimfor the value of the goods, for
refund of freight charged and conpensation for| the | oss.
Sone correspondence between the parties followed. Since no
satisfactory solution was arrived at between them the
respondent filed a petition before the National ~Consuners
Di sputes Redressal Comm ssion (the Commission for short)
in 1994 which was registered as Oiginal Petiition
No. 43/ 1994. The respondent clainmed Rs.56,00,799/- along
with interest. The said sumconprised of Rs.50,78,231/- as
cost of 267 generator sets, Rs.22,568/- as freight charged
and Rs.5,00,000/- as general and special damages on account
of harassnment and undue loss of tine. It was alleged in the
conplaint, inter alia, that the carrier having accepted the
responsibility of transportation of the consignments and
safe delivery of goods failed to deliver the sane. Thus
there was deficiency in the service to be rendered by the
appel l ant as carrier.

On being noticed by Comm ssion the appel |l ant appeared
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and filed their counter affidavit. Therein the appellant
did not deny the entrustnent of the goods, the booking
particulars and issue of lorry receipt, as averred in the
conpl ai nt . The appellant, pleaded that the consignnents
were lost in fire which was an accident beyond their
control, and therefore, there was no deficiency in service
and the conplaint was not nmmintainable. It was further
pl eaded by the appellant that the | oss having taken place
for reasons and in circunstances beyond their control they
were not liable to make good the loss either wunder the
contract between the parties or under general |aw.

Both the parties filed affidavits and docunents in
support of their case. The Conm ssion on assessnent of the
materials on record held inter alia, that the respondent was
entitled to receive fromthe appellant Rs.51,00,799/- i.e.
Rs. 50, 78, 231/- towards cost «of the generator sets and
Rs. 22,568/- being the refund of freight charges. The
Conmission rejected the claim of Rs.5,00,000/- towards
general = ‘and special danmages. The Commission in its order
placed reliance on the provision'in section 9 of the
Carriers Act to hold that the appellant are deficient in the
performance of their service as conmon carrier, as the goods
entrusted have not ‘been-at all delivered in accordance with
the contract of carriage for consideration evidenced by the
receipts. The Conmi/ssion also held that section 9 relieves
the conplainant fromthe burden of show ng that the | oss or
non- delivery was owi ng to any negligence or crimnal act;
and that the loss to the goods sent is prima facie evidence
of negligence. Feeling aggrieved by the said order the
appellant filed this —appeal under section 23 of the
Consuners Protection Act.

The main thrust of the subm ssions of Shri | Ashok
Desai, I|earned senior counsel appearing for the appellant
was that section 9 of the Carriers Act in ternms does not
apply to a proceeding under the Consuner Protection Act.
According to Shri Desai the provision applies only to suits
filed in civil court and not to redressal foruns under the
Consuner Protection Act which adjudicate disputes in a

summary nmanner. The further subm ssion of Shri Desai was
that since section 9 is not applicable in this case the
general law that the burden to prove negligence lieson the

party who alleges it, is applicable in the case. Sincethe
respondent has failed to discharge the burden the conpl ai nt
shoul d have been di sni ssed.

Shri  Shanti Bhushan, |earned senior counsel for. the
respondent, on the other hand, contended that the expression
suit in section 9 of the Carriers Act should be understood
in its generic sense and should not be given a restrictive

nmeani ng. The Commi ssison, subnitted Shri Shanti Bhushan
was right in applying the provision of section 9 in the
pr oceedi ng. The further contention raised by Shri Shanti

Bhushan was that a common carrier is also an insurer under
general law, and therefore, even keeping aside the provision
of section 9 its liability for making good the |loss of the
goods in its custody squarely lies on the carrier

The Carriers Act is intended not only to enabl e conmon
carriers to limt their liability for |oss of or damage to
property delivered to themto be carried but also to declare
their liability for 1loss of or damage to such property
occasi oned by the negligence or crimnal acts of thenselves,
their servants or agents. Therefore, the Act is not only
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protective of the interest of the commpn carriers but also
enhances the credibility of the business wth genera
public.

In section 2 of the said Act conmon carrier denotes
a person other than the Government, engaged in the business
of property wunder nultinodal transport docunent or of
transporting for hire property fromplace to place, by |Iand
or inland navigation, for all persons indiscrimnately.

In section 3 of the said Act it is declared that no
conmmon carrier shall be |liable for the |oss of or damage to
property delivered to himto be carried exceeding in value
one hundred rupees and of the description contained in the
Schedule to this Act, unless the person delivering such
property to be carried, or sone person duly authorised in
that behal f, shall have expressly declared to such carrier
or his agent the value and description thereof.

In 'section 4 of the said Act it is laid down that such
carrier may require paynment for the risk wundertaken in
carrying property exceeding in value one hundred rupees and
of the description aforesaid, at such rate of charge as he
may fix. In the proviso the carrier is required to give
notice of the rate of ‘charge by exhibiting it in the place
where he carries on the business of receiving property to be
carried.

In section 6 of the said Act it is laid down that the
l[iability of any common carrier for the |oss of or damage to
any property delivered to himto be carried , not being of
the description contained in the Schedule to the Act, shal
not be deemed to be linted or affected by any public
noti ce; but any such carrier, not being the owner , by
special contract signed by the owner of such property so
delivered or by some person duly authorised on that behalf
by such owner, limt his liability in respect of the sane.

Section 8 of the said Act provides, inter alia, that
notwi t hst andi ng anything hereinbefore contai ned, every
common carrier shall be liable to the owner for loss of _or
damage to any property (including container, pallet  or
simlar article of transport used to consolidate ~goods)
delivered to such carrier to be carried where such'|oss or
damage shall have arisen fromthe crininal act or any of his
agents or servants and shall also be liable to the owner for
| oss or damage to any such property other than property to
which the provisions of section 3 apply and in respect of
which the declaration required by that section has not been
nmade, where such loss or danage has arisen from the
negl i gence of the carrier or any of his agents or servants.

Section 9 of the said Act on which reliance has
particul arly been placed by the appellant reads :

9. In any suit brought against a conmon carrier for
the loss, damage or non delivery of goods (including
containers, pallets or sinmlar article of transport used to
consol idate goods) entrusted to himfor carriage, it shal
not be necessary for the plaintiff to prove that such | oss,
danage or non-delivery was owing to the negligence or
crimnal act of the carrier, his servants or agents.

In Section 10 provision is made regarding prior notice
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of loss or injury to be given within six nonth of the tine
when the loss or injury first canme to the know edge of the

plaintiff beore filing of the suit. Coming to the
provisions of the Consuners Protection Act, 1986 - In
Section 2(d) thereof "consuner" is defined to nean any
person who.. (ii) hires or avails of any services for a

consi derati on which has been paid or promi sed or partly paid
and partly prom sed, or under any system of deferred paynent
and include any beneficiary of such services other than the
person who hires or avails of the services for consideration
paid or pronised, or partly paid and partly prom sed, or
under any system of deferred payment, when such services are
avail ed of with the approval of the first nmentioned person
In Section 2(g) "deficiency" is defined to nean any fault,
i nperfection, shortcoming or inadequacy in the quality,
nature and nmanner of performance which is required to be
mai nt ai ned by or under any law for the time being in force
or has  been undertaken to be performed by a person in
pursuance  of ~a contract or otherwise in relation to any
servi ce; Section 2(o0) defines "service" to nmean service of
any description which is made available to potential users
and includes the provision of facilities in connection with
banki ng, financing, insurance, transport, processing, supply
of electrical or other energy, board or |odging or both,
housi ng, construction, entertainnment, amusenment or the
purveyi ng of news or other information, but does not include
the rendering of any service free of charge or under a
contract of personal 'service.

In section 3 of the Act it is declared that the
provisions of the Act shall be in addition to-and not in
derogation of the provisions of any other law for the tine
being in force.

Chapter 11l of the Act® contains the provisions
regardi ng Consumer Di sputes Redressal Agenci es. In
section 9 establishnment of three agencies i.e. District

Forum State Commission and National Consuner  Disputes
Redressal Conmission is provided for.

In Section 13 the procedure to be followed by the
District Forumon receipt of a conplaint is laid down. In
section 15 provision is nmmde for appeal by any person
aggrieved by an order nade by the District Forum to the
State Conmi ssion. In Section 17 the jurisdiction of the
State Conmission is laid down and in section 18 it is laid
down that the provisions applicable to State Conmi'ssions are
akin to the sane as provided in sections 13 and 14 and the
rules nmade thereunder for disposal of conplaint by the
District Forum In section 19 it is provided that any
person aggrieved by an order nade by the State Conmi ssion
may prefer an appeal to the National Conmi ssion. Section 21
whi ch contains the provisions regarding jurisdiction of the
Nati onal Commission |ays down inter alia, that subject to
the other provisions of the Act the National Comn ssion
shall have jurisdiction (a) to entertain (i) conplaints
where the value of the goods or services and conpensation
i f any, claimed exceeds rupees twenty |akhs and (ii) appeals
agai nst the orders of any State Comm ssion; and (b) to cal
for the records and pass appropriate orders in any consumer
di spute which is pending before or has been decided by any
State Conmi ssion where it appears to the National Conm ssion
that such State Conmi ssion has exercised jurisdiction not
vested in it by law or has failed to exercise jurisdiction
so vested or has acted in the exercise of its jurisdiction




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

illegally or with material irregularity. Section 22 of the
Act  which provides for power of and procedure applicable to
the National Comm ssion reads: 22. Power of and procedure
applicable to the National Conmi ssi on The Nationa
Conmi ssion shall, in the disposal of any complaints or any
proceedi ngs before it, have

(a) the powers of a civil court as specified in sub-
sections(4), (5) and (6) of section 13; (b) the power to
i ssue an order to the opposite party directing himto do any
one or nore of the things referred to in clauses (a) to (I)
of sub-section (1) of section 14,

and follow such procedure as nay be prescribed by the
Central Covernment.

In section 23 provision is nade for an appeal by any
person aggri eved by an order nmade by the National Conmi ssion
in exercise of its powers conferred by sub-clause (I) of
cl ause (a) of section 21 to the Suprene Court.

In section 24 a declaration is nade that every order
of a District Forum the State Conmm ssion or the Nationa
Conmi ssion shall, / if no appeal has been preferred against
such order under the provisions, of this Act, be final

Section 25 'nmakes provision regarding enforcement of
orders by the forum the State Comn ssion or' the Nationa
Comm ssion. Therein itis laid down, inter alia, that every
order nade by the District Forum the State Comission or
the National Conmmission nmay be enforced by the District
Forum the State Conmi ssion or National Conmi ssion, as the
case may be in the same manner as if it were decree or order
made by a Court in a suit pending therein and it shall be
awful for the District Forum the State Conm ssion or the
Nati onal Commission to send, in the event of its inability
to execute it, such order to the court within the /|oca
l[imts of whose jurisdiction (a) in the case off an’  order
agai nst a company, the registered office of the conpany is
situated, or (b) in the case of an order against any other
person, the place where the person concerned voluntarily
resides or carries on business or personally works for gain
is situated

And t hereupon, the court to which the order is so sent
, shall execute the order as if it were a decree or order
sent to it for execution.

From the provisions of the Consuner Protection Act
noted in the foregoing paragraph the position is clear that
the consurmer disputes redressal agencies, i.e., District
Forums, State Conmi ssions and the National Conm ssion are
vested w th powers of adjudication of all types of consumer
di sputes. No exception is made in case of consuner disputes
in which the allegations nade in the conplaint regarding
deficiency of service causing damage to or |oss of the goods
are contested. Indeed finality is attached to the orders of
the redressal agencies and provision is nade for executon
and inplementation of the orders passed by them treating
such orders as decree of the court. It is relevant to state
here that on perusal of the provisions of the Act it s
clear that the schene of the statute is to provide heirarchy
of redressal forums for attending to the grievances of
consunmers regarding deficiency in service pronptly and give
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finality to the orders passed by the agenci es. Ther ef or g,
it is difficult to accept the contention that the dispute
redressal agencies provided in the Consuner Protection Act
are not forums which have jurisdiction to entertain the
conplaints in which claims for |oss or damage to goods
entrusted to a carrier for transportation is seriously
di sput ed. The contention raised by Shri Desai in this
regard is accordingly rejected.

Coming to the question of liability of Common Carrier
for loss of or damage to goods, the position of law has to
be taken as fairly well settled that the liability of a
carrier in India, as in England, is nore extensive and the
liability is that of an insurer. The absolute liability of
the carrier is subject to two exceptions; an act of God and
a special contract which-the carrier may choose to enter
wi th the customer.

In Sarkar on Evidence (Fifteenth Edition 1999) at page
1724 under-the headi ng "Negligence" it is stated "As a rule
negligence is not to be presuned; it is rather to be
presuned that ordinary carehas been used. The rule does
not apply in the case of common carriers, who, on grounds of
public policy, are presunmed to have been negligent if goods
entrusted to their care have been | ost or damaged or del ayed
in delivery" (Ross v. Hill, 2 CB 890; Jones s 15). The
law will conclusively presune that the carrier has been
guilty of a negligence unless he canshow that the loss or
damage was occasi oned by what is technically called the "act
of God", or by King s enem es.”

In Akhil Chandra Saha and others Vs. ~“India  Genera
Navi gation and Railway Co. [ Vol XXI' (1915) Cal LJ 565] a
Di vi sion Bench of the Calcutta H gh Court held that a comon
carrier in this country is l[iable as an insurer i.e., heis
responsi ble for the safety of the goods entrusted to himin
all events except when | oss or danage arises fromact of God
or king's enemies; but his liability for loss or injury in
respect of the goods carried may be varied by the contract.
The Court further held that the burden of proof on absence
of negligence is upon the conmon carrier, on the theory that
the loss or danage to the goods is prima facie proof  of
negl i gence.

The same High Court in the case of Dekhari Tea Co.
Ltd. Vs. Assam Bengal Railway Co. Lt d. [AIR 1920
Calcutta 758] considered a case where a railway conpany
entered into a contract with the plaintiff-firm for. the
carriage of certain goods to a port and thence to England.
Oning to a breach on the railway |ine, the goods had to be
transported by river and in steaners and flats belonging to
a steanship conpany under an agreement with the ‘railway

conpany. VWil e the goods were in a vessel of the steanship
conpany, a fire broke out and about one-fourth of the goods
were destroyed. The plaintiff instituted the suit to

recover from both the railway conmpany and the steanship
conpany the value of the goods destroyed. The High Court
held that although there was no contract between the
st eanshi p conpany and the plaintiff the conpany was
nevertheless liable as a conmon carrier for the 1o0ss
incurred by the plaintiff. Conparing the provisions of the
Indian Carriers Act, 1865 with the English Act of 1830 the
Court observed: "However this may be, the Indian Carriers
Act, 1865 when conpared carefully with the English Act of
1830, does | think purport and intend to make a comon
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carrier liable to the owner of the goods as such, though not
as an insurer. This English Act is very carefully worded;
it refers to the person or persons sending or delivering the
goods (Ss.1 and 2) as the party entitled to recover damages
in respect of such loss (s.7) S.8 of the Indian Act was
undoubtedly drawn with S.8 of the English Act before the
dr af t sman. The changes are conspicuous and intentional
The English Act says that nothing in that Act shall protect
the carrier from liability for loss or injury to goods
arising fromfelonious acts of the carrier’s servants. The
Indian Act says that notwi thstanding anything in that Act
contai ned every comon carrier shall be liable to the owner
where the 1oss has arisen fromthe negligence or crimna
act of the carrier or any of his agents or servants. The
Indian section not only puts negligence and crime on the
same footing; the ~whol e structure of the clause is
different: it affirms or creates a liability and gives the
benefit~ of it to the owner. The English section makes the
carrier i'n no case liable where he was not liable before.
There «can be, 1 think, no-doubt that the «clause of the
Indian Act nust be taken'to mean advisedly what it says:
"The person entitled to recover in respect of such loss" is
the phrase taken fromthe English Act and used in S.5, by
the Legislature when that phrase is. adequate to the
i ntention. The word "owner" in S.8 is the product of a
reform ng zeal which found the correspondi ng English section
to stand in need of drastic alteration.”

The Madhya Pradesh High Court in the case of Ms
Mool jee Sicka and Co. Vs. Sardar Narharsi ngh TAIR 1959 MP
351] considering the scope of sections 8 and 9 of the
Carriers Act held : "The nere occurrence of the fire, under
ci rcunst ances such as the present i's evidence of negligence,
the truck with the coal-gas plant on it being under the
management of the defendant No.1's servants; and as they
have not been produced to show how the fire originated and
no explanation offered, the respondent has not di scharged
the onus cast upon himby | aw of showi ng that there was no
negli gence and that being so, the plaintiff was entitled to
recover."

The Court also quoted the following observation of
Rankin ,J. inl.GN and Ry.Co. Ltd. V. Eastern Assam

Co. Ltd. 33 Cal LJ 71 = AIR 1921 Cal ~315): "When a
defendant is called upon to prove that he was not negligent
he is not really called upon to prove a negative. He is

called wupon to prove that he took reasonabl e care The task

is burdensome not because the thing to be proved is a
negative but because the field within which care has to be
proved is quite indefinite and the presunption bei ng agai nst
the carrier the defendant’s positive proof nust cover the
whole field."

In P.K Kal asam Nadar vs. K Ponnuswanm Mudaliar and
ors. [AIR 1962 Madras 44] a Division Bench of the Madras
H gh Court relying on the Privy Council decision in Irrawady
case (supra) held that where | oss has occurred to cotton
bales in transit ’'cotton’” being one of the goods not
nmentioned in Carriers Act, 1965 and in respect of which the
liability of the comon carrier (in that case the owner of
the lorry) is not linmted by a special contract the owner of
the goods in a suit against the comon carrier for
| oss/ damages or non-delivery of articles or goods entrusted
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to the carrier is not required to prove negligence; the
reason being that the liability of a common carrier is that
of an insurer; it therefore follows that, notw thstanding

the fact that there is no negligence on the part of the
conon carrier he is liable to conpensate, the owner of the
goods for loss of the goods that occurred during transit.
In the said decision the Court considered the question
whet her | oss of goods by accidental fire can be said to be
an act of God. The Court observed that an act of God wll
be an extraordinary occurrence due to natural causes, which
is not the result of any human intervention and which coul d
not be avoi ded by any amount of foresight and care, e.g. a
fire caused by lightning; but an accidental fire though it
m ght not have resulted fromany act of or omission of the
comon carrier, cannot be said to be an act of God.

In Rivers SteamNavigation Co. Ltd. Vs. State of
Assam [AILR 1962 Assam 110] a Division Bench of the Assam
Hi gh Court considered the case of consignnment of goods not
peri shabl'e by nature in respect of which there was no
special contract as to the tine for delivery and the goods
suffered deterioration due to delay caused by abnornal tine
taken for transit. The ~Court held that the plaintiff
consi gnee who cl ai med danages need not prove negligence on
the part of the/carrier. Relying on the principle that
there was an obligation on the carrier to carry the goods
safely and in the absence of any special contract the goods
must be delivered within a reasonable time. A sinilar view
was taken by a Division Bench of the Bonbay H gh Court in
the case of D V.Patel v. GMWgle [AIR 1963 Bom 208]. In
the case of Vidya Ratan vs. ~Kota Transport Co. Ltd. [AR
1965 Rajasthan 200] interpreting sections 8 and 9 it was
held by the Rajasthan High Court that in a suit  against
conmon carrier in respect of |oss of goods delivered to him
for transportation there need not be any privity of contract
between the owner of the goods and the carrier. I't is
sufficient if the carrier has  accepted the goods for
transmit and has failed to deliver them Thereafter to
escape his liability which is normally absolute, he has to
show that there was a special contract nade by the owner of
the goods or his duly authorised agent, even if, the
necessity of having the contract in witing is thought to be
a technical provision .

In the case of Miralidhar Mhanl al-and others vs.
Rivers Steam Navigation Co. Ltd. [ AIR 1967 Assam and
Nagal and 79] considering the provisions of sections 6,8 and
9 of the Carriers Act, the Hgh Court held (that these
sections are based on English comon | aw and al so t he common
Carriers Act of England. The Court placed reliance on Privy
Council in Irrawady Flotilla V. Bugwandas (1891)  ILR 18
Cal . 620 ] in which the legal position was stated in the
fol |l owi ng words

A common carrier is responsible for the safety of the
goods entrusted to himin all events, except when | oss or
injury arises solely fromact of God or the Queens enem es
or fromthe fault of the consignor, or inherent vice in the
goods thenselves. He is, therefore, |iable even when he is
overwhel med and robbed by an irresistible nunber of persons.
He is an insurer of the safety of the goods against
everything extraneous which nmay cause | 0ss or injury except
the act of God or the Queens enenmies and if there has been
an unjustifiable deviation or negl i gence or ot her
fundanental breach of contract on his part, he wll be
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liable for 1oss or injury due to the Queerns enemes or, it
woul d seem due to act of God

This responsibiloity as an insurer is inmposed upon a
common carrier by the customof realm and it is not
necessary to prove a contract between himand the owner of
the goods in order to establish liability. Failure on the
part of the carrier to deliver the goods safely is a breach
of the duty placed upon himby the common |aw, and
therefore an action of tort lies against him for such
breach, the owner not being bound to prove any contract.
VWere, however, there is a contract, liability may arise
either at common | aw or under the contract, and the contract
may limt the carriers responsibility.

A comon carrier isliable for loss or injury caused
wholly by the negligence of other persons over whom he has
no control; as where the carriers barge runs against an
anchor | wongfully l'eft in the water by a stranger, or where
the goods which he is carrying are destroyed by accidenta
fire or by rats, or where they are stolen from him even
t hough taken by force.

The general obligation of a conmon carrier of goods to
carry the goods/ safely what ever happens renders it
unnecessary to inport into the contract for <carriage a
special warranty of the roadworthiness of the vehicle or the
seawort hiness of ‘the vessel, for if the goods are carried
safely the condition of the vehicle or vessel is immterial
and, if they are lost or damaged it isS ~unnecessary to
inquire how the |oss or danmge occurred; ~where however, a
conmon carrier of goods is seeking relief fromliability by
reason of one of the excepted perils the condition of the
vehicle or vessel is material in determ ning the question of
negligence, and if the carrier fails to prove a sufficient
and proper conveyance and | oss or damage results therefrom
he will be liable.

A simlar view was taken in the case of The Associ ated
Traders & Engineers Pvt. Ltd. Vs.. Delhi Coth & GCenera
MIls Ltd. & Os. [ ILR (1974) 1 Delhi 790] in-which the
Court took note of the position that in —comobn |aw the
liability of a common carrier is equivalent to that of an
i nsurer.

Simlar view has al so been taken by Bombay Hi-gh Court
in Ms Road Transport Corporation and others vs. ~ Kirl oskar
Brothers Ltd. [AIR 1981 Bom299]. In Kerala Transport
Conpany Vs. Kunnath Textiles [ 1983 Kerala Law Ti nes 480] a
Division Bench of the H gh Court of Kerala considering the
guesti on whether, if the defendant has failed to deliver the
goods not on account of any negligence or carelessness,
woul d the defendant be liable; answered the question.in the
affirmative. The Court reiterating the position of a
carrier in India as noted above held that it is only those
causes which can be traced to natural causes as opposed to
human agency that can be said to be acts of God and that can
therefore be an answer to claimfor absolute liability. The
Court further held that if the defendant was trying to

answer the liability on the basis of the terns of the
special contract he would have to show what reasonable
protection he took against the fire. The Court placed

reliance on the decision in RR N Ramalinga Vs. Narayana,
[AIR 1971 Keral a 197]
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A simlar view was al so taken by the Patna Hi gh Court
in the case of Banwari Lal Podar vs. Road Transport
Corporation (AR 1989 Patna 303). Therein it was held that
from a perusal of the section 8 and 9 of the Carriers Act,
1965 it is clear that the burden of proof that there was no
crimnal act or negligence on the part of the carrier or its
agents or servants is upon the plaintiff.

Qur attention was also drawn to a decision of this
Court in Bharathi Knitting Conpany vs. DHL Worl dw de
Express Courier Division of Airfreight Ltd. [ (1996) 4 SCC
704] wherein this Court considered thequestion when parties
have contracted and limited their liabilities, whether the
State/ Nati onal Commi ssion could go behind the terns of the
contract and give relief for damages in excess of the linmt
prescribed under the contract. This Court interpreting the
provisions of section 2(1)(g); 19 and 23 of the Consuners
Protection Act, 1986 held

It "is true that the Act is a protective |egislation
to nmeke —available inexpensive and expeditious summary
renmedy. There must be a finding that the respondent was
responsi ble for the deficiency in service, the consequence
of which would be that the appellant  had incurred the
liability for |loss or damages suffered by the consuner due
to deficiency in service thereof. Wen the parties have
contracted and limted their liabilities, the question
ari ses: whether 'the State Conmission or the Nationa
Conmi ssion under the Act could give relief for danages in
excess of the limts prescribed under the contract ?

XXXXXXXXX XXXXXXXX XXXXXXXXX

It is true, as contended by M. M N Krishnamani, that
in an appropriate case, the Tribunal without trenching upon
acute disputed question of facts may decide the validity of
the terns of the contract based upon the fact situation and
may grant renmedy. But each case depends upon its own facts.
In an appropriate case where there is an acute dispute of
facts necessarily the tribunal has to refer the parties to
ori gi nal civil court established under the CPC or
appropriate State |l aw to have the cl ai ns decided between the
parties. But when there is a specific termin the contract,
the parties are bound by the terns in the contract.

This decision is of little assistance to the appell ant
since the contentions raised by them before us herein were
not considered by this Court therein

Fromt he conspectus of views taken in the decisions of
different H gh Courts noted above it is clear “that the
liability of a common carrier under the Carriers Act \is that
of an insurer. This position is made further clear by the
provision in section 9, in which it is specifically laid
down that in a case of claimof damage for loss to or
deterioration of goods entrusted to a carrier it is not
necessary for the plaintiff to establish negligence. Even
assum ng that the general principle in cases of tortious
liability is that the party who all eges negligence against
the other nust prove the sane, the said principle has no
application to a case covered under the Carriers Act. This
is also the position notwithstanding a special contract
between the parties. These principles have held the field
over a considerable length of time and have been
crystallized into accepted position of law. No good reason
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has been brought to our notice to persuade us to nmke a

departure from the accepted posi tion. Therefore we
reiterate t he position of law noticed above. The
consequential position that follows is that the contention
of Shri Ashok Desai |earned senior counsel, that the

respondents herein having failed to establish negligence on
the part of the appellant, their claimfor danages shoul d be
rej ected, cannot be accepted.

The question that remains to be considered i s whether
the principles of |aw discussed in the preceedi ng paragraph
is applicable in a proceedi ng before the consuner disputes
redressal agency, particularly the National Conmission. 1In
this regard the contention of Shri Desai is that the use of
the termsuit in section 9 of the Carriers Act shows that
the provision is applicable only to cases filed in civi
court and does not extend to proceedi ngs before the Nationa
Comm ssion which'is aforumwhich is to decide conplaints by
consuners.’ followng a summary procedure. Elucidating the
poi nt Shri-Desai submtted that in.a proceeding before the
Nat i onal Commission the general principle that the burden to
prove negligence lies on the party alleging negligence
shoul d be applicable though'the position may be different in
a suit filed in a civil court. The termsuit has not been
defined in the Carriers Act nor is it provided in the said

Act that the termsuit will have the sanme neaning as in

t he Cvil Procedure Code. Ther ef or e, t he ordi nary
dictionary neaning ‘of the termwll have to be taken for
ascertaining its nmeaning. In P. Ramanat ha Aiyars Law
Lexi con 1997 Edition sone of the references of the termare:
Sui t Prosecution of pursuit of some claim demand or

request; the act of suing, the process by which one

endeavours to gain an end or object; attenpt to attain a
certain result; the act of suing; the process by which one
gains an end or object, an action or process for the
recovery of a right or claim the prosecution of some
demand in a Court of Justice; any proceeding in a Court of
Justice in which plaintiff pursues his renedy to recover a
right or claim the node and manner adopted by Jlaw to
redress Civil injuries; a proceeding-in a Court of Justice
for the enforcement of a right.

The word suit in Ss.51 to 55 Act | X of 1879, Court
of Wards Act, does not nean only what is usually called a
regular suit. It enbraces all contentious proceedi ngs~ of
an ordinary civil kind, whether they arise in a -suit or
m scel | eneous proceedi ngs.

Suit Action . Suit is a termof wder signification
than action; it may include proceedings on a petition

(Enphasi s suppli ed)

From the above it is clear that the termsuit is a
generic term taking wthin its sweep all proceedings
initiated by a party for realisation of a right vested in
him under law. The neaning of the termsuit al so depends
on the context of its user which in turn, anpongst other
things, depends on the Act or the Rule in which it is used.
No doubt the proceeding before a National Comm ssion is
ordinarily a summary proceeding and in an appropriate case
where the Commission feels that the issues raised by the
parties are too contentious to be decided in a summary
proceeding it may refer the parties to a civil court. That
does not nean that the proceeding before the Comrission is
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to be decided ignoring the express statutory provisions of
the Carriers Act (section 9) in a proceeding in which a
claim is nmade against a conmon carrier as defined in the
said Act. Accepting such a contention would defeat the
object and purpose for which the Consumers Protection Act
was enacted. A proceeding before the National Comm ssion
in our considered view, conmes within the term suit.
Accordingly we reject the contention raised by Shri  Ashok
Desai in this regard

Shri  Desai also raised a contention on the anopunt
awar ded by the National Comm ssion under the inpugned order
He urged that the respondent by its conduct Iled the
appel | ant to bel i eve that the goods entrusted for
transportation are -insured and having been led by such
representation the appellant ~had not insured the goods.
This, according to Shri Desai is a circunstance which should
be taken as a mtigating factor for quantification of the
damage. In the inmpugned order the National Conmi ssion
taking note of the stipulations in the delivery receipt
whi ch was signed by both the parties, confined the anobunt of
damages to the value of the consignment destroyed/ not
del i vered. This contention in our view needs no in-depth
consideration for/ the reason that there is no materia
pl aced before us to show that at the tinme of booking of the
consi gnnent any representation as stated by Shri Desai was
given by the respondent to the -appellant. Shri  Shanti
Bhushan poi nted out that the question regarding insuring the
consi gnnent was raised after the-incident of non-delivery or
| oss of the consignnent took place when the respondent asked
the appellant to issue a certificate of non-delivery of the
consi gnnents. Then the respondent ascertained though it had
insured all its consignments in bulk the anpbunt stated in
the policy had been exceeded by the date the consignments in
guestion were booked, and therefore the insurance policy was

not of any avail so far as (non-delivery/loss of the
consi gnnents in question is concerned. It follows that this
contention raised by Shri Desai is also to be rejected. On
t he di scussion in the foregoing paragraphs all t he
contentions raised on behalf of the appellant having been
negatived the appeal is dism ssed. There wll, however, be

no order as to costs. .J (S.SAGH R AHVAD)




