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The respondent filed a suit for specific performance
seeking a direction to register the sale deed dated July 2,
1979 [Exhibit A-6] and for injunction or possession of the
i movabl e property referred to therein. His case is that
the appellant had duly executed the sale deed in his favour
in respect of the suit premi ses for a sale consideration of
Rs. 3,200/- but the appellant did not get the docunent
regi stered thereafter. The case set up by the appellant is
that he signed sale deed dated July 2, 1979 as a result of
fraud and misrepresentation by the respondent t aki ng
advantage of the fact that he was an illiterate person. The
trial court dismissed the suit of the respondent on the
ground that the respondent had to avail of the remedy under
Section 77 of the Registration Act, 1908 [hereinafter
referred to as the Act] and not bring a suit for specific
per f or mance. The matter was carried in appeal.  The First
Appel late Court allowed the appeal and decreed the suit on
the basis that the relief insofar as the decree for specific
performance of the later half of the document could be
granted and that Section 77 of the Act will not conein the
way. A second appeal was preferred agai nst the judgnment and
decree of the First Appellate Court and the Hi gh Court held
that the view taken by the First Appellate Court was correct
and di smi ssed the second appeal. Thereafter review petition
was also preferred on the ground that the High Court. had
proceeded on the view that the judgnents of the courts bel ow
were concurrent and the matter involves only pure findings
of fact. The said review petition was disnmissed by the Hi gh

Court . Thereafter the matter is brought up before this
Court under Article 136 of the Constitution and this Court,
having granted | eave, is nowregistered it as an appeal. On

the facts admtted the execution of the deed could not  be
doubt ed. However, the Trial Court had taken the view that
it could not place reliance on the evidence of PW 2 and 3.
The First Appellate Court critically exam ned the sane and
held that the direct testinony of PW 2 and 3 were free from
blame and they admttedly witnessed execution of the deed
and the paynment of purchase noney recited in the deed by the
plaintiff to the defendant at the time of the execution of
the docunment was clearly proved by the reliable and direct
testimony of PW 2 and 3. The oral assertion of the
defendant to sell the suit land to the plaintiff for
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val uabl e consideration of Rs.16,000/- was to vary or
contradict the termof the instrunent and, therefore, was
not pernmissible in view of Section 92 of the Evidence Act.
The First Appellate Court did not, therefore, agree with the
conclusion of the Trial Court and came to the conclusion
that the value of the |land was received under Exhibit A-6
and the plaintiff was not disentitled to the registration of
the sai d docunent.

In this appeal the question raised is whether the
reliefs sought for by the respondent to enforce the
registration of the docunent particul arly when the
appel l ants contention was that docunment [Ex. A-6] is a
deed of sale and, being unregistered, a decree for specific
performance based on the sane could not be granted. On this
guestion, there is sharp cleavage of opinion between various
Hi gh Courts. I nstead of setting a catal ogue of cases, we
will summarise the views expressed therein. A survey of
these ' decisions would show that a plaintiff has a conplete
renmedy under the Act, and not having chosen to follow it,
has only  himself to blame hinself;  that docunent has no
efficacy in law as the sane is not registered; that a party
to an agreenent has no right to seek specific performance of
the agreement once the docunment has  been executed in
pursuance of the/ agreement, but the docunent is not
registered and that' the party to an agreenent is not
entitled to conpel the other party who has duly executed a
docunent in pursuance of the agreenent to go on executing
fresh docunents, by resorting to a suit for specific
performance so | ong as no document has been registered.

Another line of authority is the decision of the
Division Bench of the Madras Hi gh Court in Manicka Gounder
V. El umal ai  Gounder, 1956-2-M L. J. 536, observed as
follows :

It is true that the purchaser can resort to
proceedi ngs under the Registration Act and the specia
statutory renmedy under s.77 of that Act to obt ai n
regi stration of executed docunent.  But, if for any reason
it becones inpossible to obtain registration after resort to
such proceedings or because of other circunmstances which
prevent any resort to such proceedings under the Act then
undoubtedly the vendee is entitled to bring a suit for
specific performance of the agreement to sell in his favour
This does not, however, nean that every such suit should be
decr eed.

It is also viewed that a court cannot direct
registration of a docunment after expiry of the period
nentioned in the Act as such direction will be contrary to
law. The respondent referred to the decision of Madras H gh
Court in Ramachandra Naidu & Anr. v. Ranmaiah Naidu, AR
1969 Mad. 418. |In that case, a conclusion was drawn to the
effect that in enforcenent of the promse nade by the
defendant to sign and execute all deeds and witings for
better securing the estate, the plaintiff is entitled to
have a proper deed of conveyance executed by the defendant
at the plaintiffs costs and registered and that there are
two parts in such a docunment, one is merely an agreenent to
sell and, therefore, there is no objection to a suit for
speci fic performance bei ng based on it and second, that even
if it should be deemed to be a sale deed which it is not, it
would be admissible in evidence and that the earlier part
could be separated from the later part, in which the
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def endants have agreed to execute a formal deed of
conveyance and the agreenent to execute a fornmal deed of
conveyance could be specifically enf or ced. In Veeran
Anmbal amv. Vel laianmmal, AR 1960 Mad. 244, it was held the
| esser renedy provided under Section 77 of the Act cannot
take away the larger renedy provided for under the Specific
Relief Act and that the Act does not touch or affect the
equi tabl e jurisdiction possessed by the civil courts to pass
a decree, for specific performance where circunstances exi st
entitling the plaintiff to pass a decree, and that if the
renmedy under Section 77 of the Act is not avail able and even
if available, is not effective and it is futile to initiate
proceedi ngs, under the Act, the vendee may have his renedy
for specific performance. This view was reiterated by the
Madras High Court in Ellammal v. Rangaswany Koundar & O's.,
95 L.W 546. It nmay be noticed that in Mathai v. Joseph

AR 1970 Ker. 261, the Kerala Hi gh Court agreed with the
vi ew expressed in Veerappa Naidu v. Venkaiah, AR 1961 A P.
534, to 'hold that a person seeking relief other than bare
regi stration can approach the court by filing a suit and his
right to file a suit invcivil court is not fettered by
Section 77 of the Act. ~The view taken is that Section 77 of
the Act is only a facility available to the aggrieved party
and not a fetter on the courts power  and whether the

plaintiff has already set in notion 'the nmachinery for
enforcing registration or not is inmmaterial and cannot
inhibit a suit de hors Section 77 of the Act. Now the
pendul um appears to have swung fromone extrene to another
towards the view that a suit for specific performance by way
of regi stration of a docunent is mai nt ai nabl e
not wi t hst andi ng the alternative renmedy provided under
Section 77 of the Act. W nay advert to Section 77 of the
Act . Several steps have to be taken before a suit. under
Section 77 of the Act could be filed and they are a)
docunent has to be presented for registration wthin the
time prescribed by Sections 23-26 of the Act;

b) docunent has to be presented by a person authorised
to do so under Section 32 of the Act;

c) the Sub-Registrar has refused to register the
docunent presented to himfor registration;

d) appeal or application against such refusal has been
made under Sections 72 or 73 of the Act within 30 days of
the order of the Sub-Registrar

e) the Sub-Registrar has refused to register under
Section 76 of the Act; and

f) suit is filed within 30 days of the order of the
Sub- Regi strar.

The difference of opinion anobngst the various  Hi.gh
Courts on this aspect of the matter is that Section 77  of
the Act is a conplete code in itself providing for the
enforcenent of a right to get a docunent registered by
filing a civil suit which but for the special provision of
t hat Section could not be nmai nt ai nabl e. Severa
difficulties have been considered in these decisions, such
as, when the time has expired since the date of the
execution of the document whether there could be a decree to
direct the Sub-Registrar to register the docunent. On the
other hand, it has al so been noticed that an agreenent for
transfer of property inplies a contract not only to execute
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the deed of transfer but also to appear before the
regi stering officer and to adm t execution t her eby
facilitating the registration of the docunent wherever it is
conpul sory. The provisions of the Specific Relief Act and
the Registration Act may to a certain extent cover the sane
field but so that one will not supersede the other. VWher e
the stage indicated in Section 77 of the Act has reached and
no other relief except a direction for registration of the
docunent is really asked for, Section 77 of the Act may be

an exclusive renedy. However, in other cases it has no
application, inasmuch as a suit for specific performance is
of wider anplitude and is primarily one for enforcenent of a
contract and other consequential or further relief. If a

party is seeking not nerely the registration of a sale deed,
but also recovery of  possession and nesne profits or
danmages, a suit under Section 77 of the Act is not adequate
renmedy. The analysis of the provisions of Section 77 of the
Act made by us above would indicate that it would apply only
if a matter is pertaining to registration of a docunent and
not for ‘a conprehensive suit as in the present case where
the relief prayed for is directing the defendant to register
the sale deed dated July 2, 1979 in favour of the plaintiff
in respect of the plaint- schedule property and if he so
fails to get a registration in favour of the plaintiff for
permanent injunction or in the alternative for delivery of
possession of the plaint schedul e nmentioned property. The
docunent has not been presented by the respondent to the
Sub- Regi strar at all for registration although the sale deed
is stated to have been executed by the appellant as he

refuses to cooperate with himin that regard. Ther ef or e,
various stages contenpl ated under Section 77 of the Act have
not arisen in the present case at all. W do not think, in

such a case when the vendor declines to appear before the
Sub- Registrar, the situation contenplated under Section 77
of the Act would arise. It isonly on presentation of a
docunent the other circunstances would arise. The First
Appel late Court rightly took the(view that under Section 49
of the Act the sale deed could be received in evidence to
prove the agreenment between the parties thoughit nay not
itself constitute a contract to transfer the property. The
said Court noticed that there was an agreenent to transfer
the immovable property in the suit by the defendant to the
plaintiff on the terns stated in the sal e deed. Such an
agreement to sell the immvable property in suit could  be
specifically enforced under the provisions of the Specific
Relief Act. Therefore, the First Appellate Court was of the
opinion that the plaintiff was alternatively entitled to
base his claimof specific performance on the pleaded ora

agreenment to sell and, inasnmuch as there are further reliefs
sought for, it was a conprehensive suit including a relief
for specific performance of a contract contained in-the sale
deed executed, but not registered and, therefore, held that
such relief for specific perfornmance could be granted. In
the circunmstances, we are of the opinion that the First
Appellate Court and the Hgh Court were justified in
uphol ding the claimof the plaintiff. Thus we find no nerit
in the appeal and the sane, therefore, stands dismssed with
costs throughout.




