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ACT:

Bonbay Cotton Contracts Act (IV of 1932), s. 8 (1)--East
India Cotton Association Bye-laws, Nos. 51-A  65-A 80,
82--Cotton Contract--Contract note stating mni num anount
O deposi t as Rs. 25 and not i'n prescri bed
form-Validity--Arbitration and award under arbitration
cl ause, whither void.

HEADNOTE:

Section 8 of the Bonbay Cotton Contractors Act, 1939,
provided that contracts entered into after the ‘date the
comencemnent of the Act which are not in accordance with the
bye-1 aws of any recogni sed cotton associati on-shall be void.
Bye-1 aw 80 of the East India Cotton Association, Ltd., which
was a recognised cotton association within-the neaning of
the Act provided that contracts between nenbers acting as
conmi ssion agents on the one hand and their constituents  on
the other shall be subject to the bye-laws and that a  con-
tract note in the formgiven in the Appendi x to the bye-I|aws
shall be rendered in respect of every contract.: Bye- | aw
51-A originally required a deposit at a rate not |ess
than Rs. 9,5 per bale and the contract note accordingly
contained a clause to that effect. During the war/ this
bye-1 aw was anended by reducing the m ni mrum anount “of depos-
it to Rs. 12-8 per bale and introducing a new bye-law  (bye-
law 65-A) which, inter alia, gave certain options to the
| ast buyer, and by a Notification of the Governnent the form
of the contract note Was al so anended by altering the mni-
nmum deposit to Rs. 12,-8 and adding two new clauses to
conply with the bye-law 65-A. A contract note rendered after
these anendnments to the byelaws and the form of contract
note, contained a rubber stanp inpression in which the
m ni mum anmount of deposit was stated as Rs. 9.5, and did not
contain the two new clauses that were introduced by the
Governnent Notification:

Hel d, that the contract note rendered was not in
accordance wth the bye-laws and in the prescribed form as
the <clause relating to the m ni mum amount of deposit was
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i nconsi stent with the provisions of bye-law 51-A as anended,
and the two new cl auses had been omitted, even though. the
contract note recited that it was nmade in accordance wth
the byelaws, and it was accordingly void and a valid award
coul d not be made under the arbitration clause contained in
the note.

[ PATANDALI SASTRI .J preferred to rest his decision
solely on the ground of the omssion to include in the
contract in question the two clauses newy added in the
prescribed formin order to give effect to bye-law 65-A.]

Judgnent of the Bonbay Hi gh Court affirmed
65

JUDGVENT:

APPEAL from the High Court of Judicature at Bonbay.
G vil Appeal No. XXVI -of 1949.

This 'was - an appeal from a judgnent and decree of the
Bonbay " High Court (Stone C.J. and Coyajee J.) dated 20th
March, 1947, in Appeal No. 42 of 1946, reversing a judgnent
of Chagla J. dismissing an application. made by the respond-
ent under the Indian-Arbitration Act, 1940, praying inter
alia that the arbitration agreenent contained in certain
contract notes sent by the appellants to the respondent be
declared invalid and void and for setting aside an award
made by arbitrators appoi nted under the said contract note.

M C. Setal vad, (Raneshwar Nath wi th him, for the appel-
| ants.

C. K. Daphtary, (B. Sen and K/T. Desai wiith him, for the
respondent.

1950. March 14. The judgrment of the Court was delivered
by

DAS J.--This appeal arises out of an-application made by
the Respondent wunder the Indian Arbitration Act, 1940,
praying inter alia that the arbitration agreement contained
in certain contract notes including contract note No. 17996
sent by the Appellants to the Respondent be declared to be
invalid, void and unenforceabl e and be set aside-and that a
purported award rmade by the arbitrators appointed in terns
of the said contract notes be set aside. That application
cane to be made in the foll ow ng circunstances:

The Appellants were and are nenbers of the East  India
Cotton Association Ltd. The Respondent, however, ~was not
and is not a nmenber of that Association. In April, 1945, the
Respondent enpl oyed the Appellants as his agents to effect
forward contracts for the sale and/or purchase of cotton
according to the rules, regulations and bye-llaws of . that
Associ ation. Between the 9th April, 1945, and the /10th
August, 1945, the ’'Appellants as such agents put ~through
various contracts for sale and/or purchase of cotton for
July, 1945, and Septenber, 1945, deliveries and sent to the
Respondent
66
contract notes in respect of each of such contracts. Al the
said contract notes were in printed forns, a specinen copy
whereof is set out at pages 12 to 15 of the Paper Book. On
the 10th August, 1945, the purchase of 900 bales of cotton
at Rs. 432 per candy for Septemnmber 1945 delivery remined
out st andi ng. According to the Respondent, on the 11th
August, 1945, the Respondent instructed the Appellants to
cl ose the said outstandi ng purchase by selling 900 bales for
Sept enber 1945 delivery at a rate not |less than Rs. 426 per
candy, which 1is said to be the prevailing market rate on
that date. As the Respondent did not receive any contract
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note fromthe Appellants in respect of the closing transac-
tion of 900 bal es, the Respondent on the 18th August, 1945,
put on record his aforesaid instructions and asked the
Appellants to send the contract note. The Appellants,
however, deny that any instruction was given by the Respond-
ent on the 11th August, 1945, for closing the outstanding
contract. They deny the receipt of the Respondent’s letter
of that date. According to the Appellants the 21st August,
1945, was a clearing date and on that clearing a sumof Rs.
18,900 becane due and payable by the Respondent to the
Appel l ants and that instead of paying up his dues the Re-
spondent concocted the fal se story of having given instruc-
tions to the Appellants to close the outstanding purchase.
The Appellants by their letter of the 22nd August, 1945,
repudiated the allegations.in the Respondent’s |ast nen-
tioned letter and called upon the Respondent to pay up Rs.
18,900 and gave notice to himthat if he failed to pay up
the ampunt. by noon of ‘the 23rd August, 1945, the Appellants
woul d be conpelled to square up the outstanding contract at
their discretion on account and at the risk of the Respond-
ent. The Respondent on the 24t h August, 1945, deni ed having
fabricated any false story and repudiated liability for Rs.
18,900 and returned the Appellants’ bill. On the 27th
August, 1945, the Appellants cl osed the outstanding contract
for purchase of 900 bales by selling the sanme at Rs. 356 per
candy for Septenber 1945 delivery and along wth their
letter dated the 27th August, 1945, sent contract 'note No.
17996. The

67

Respondent by his letter dated the 28th August, 1945, reit-
erated the story of previous instruction for closing the
contract, denied having given any instructionto the Appel-
lants to close the contract on the 27th August, 1945, and
returned the contract note No. 17996. On the 28th | August,
1945, the Appellants wote to the Respondent claimng Rs.
34,313 and expressing the desire to refer the disputes to
arbitration in terns of the arbitration agreenment contained
in the contract notes. Both parties appointed their respec-
tive arbitrators. The arbitrators entered upon-the ‘refer-
ence and eventually fixed the 24th Cctober, 1945, for a
neeting of the arbitrators. The Respondent alleges that _he
received the notice of meeting only on 22nd Cct ober, 1945,
and could not attend the neeting on the 24th Cctober, ~ 1945,
as he had to appear before the Incone Tax O ficer  on the
same day. Accordingly, the Respondent sent his agent to
attend the arbitration neeting and to obtain an adj ournnent.
The arbitrators, however, rejected the application for
adj ournnent and nmade an ex parte award on the sane day. for
Rs. 34,313 and interest and costs. Being aggrieved by the
award the Respondent on the 10th Novenber, 1945, filed an
appeal to the Board of the Association. The Respondent’s
allegation is that pending the said appeal he discovered
that the contract notes rendered by the Appellants fromtine
to time including the contract note No. 17996 were not in
accordance with the prescribed official form of contract
notes of the Association and he was advised that in the
prem ses the contracts were void under the provisions of the
Bonbay Cotton Contracts Act (IV of 1932) and that, that
being so, there was no arbitration agreement between the
parties under which there could be any reference to arbitra-
tion on which any award could be nade. The Respondent
thereupon anended his nenorandum of appeal to the Board
pointing out the invalidity of the contracts and at the sane
time made a substantive application to the H gh Court under
the Indian Arbitration Act for the reliefs already summa-
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ri sed above.

In order to appreciate the rival contentions of the
parties it is necessary to refer to the rel evant
68
provi sions of the Bonbay Cotton Contracts Act, 1932, and the
bye-l aws of the said Association

Section (8) (i) of the Bonmbay Cotton Contracts Act,
1932, runs as follows : -

"Save as hereinafter provided in this Act any contract
(whether either party thereto is a nenber of a recognised
cotton association or not) which is entered into after the
date on which this Act cones into operation and which is not
in accordance wth the byelaws of any recognised cotton
associ ation shall be void."

There is no disputethat the East India Cotton Associa-
tion is one of the recognised cotton associations for the
pur poses of the said Act: Bye-laws 80 and 82 of Chat Asso-
ciationare in the terms followng :--

"80. Delivery Contracts between nmenbers shall be nade on
the Oficial formgiven inthe Appendi x. Hedge Contracts
bet ween menbers nmay be verbal or in witing and when in
witing shall be in one or other of the forms given in the
Appendi x. Whether verbal or witten all contracts shall be
subj ect to the bye-laws, provided that in the case of Deliv-
ery Contracts Byelaws 149 to 163 inclusive shall not apply.

82. Contracts between nenbers acting as comission
agents’ on the one hand and their constituents on the other

shal |, be made subject to the bye-laws and a contract note
in the formgiven in the Appendix (pages 92, 93, 94 and 95)
shall be rendered in respect of ‘every such contract. Bye-

laws 130 to 166 (inclusive) shall’ not apply to these Con-
tracts.”

Bye-law 51-A originally required a deposit at a rate not
l ess than Rs. 25 per bale and accordingly the contract. note
submtted by. the agent to the constituent used to contain
the followi ng clause at the end of the clause relating to
paynment of margin :-

“"In addition to the above, the deposit (not  carrying
interest) payabl e under bye-law 51-A; nanely, at a rate not
less than Rs. 25 per bale shall, when demanded, be nade by
you to nme/us in Bonbay."

During the war bye-law 51-A was anended by reducing the
m ni mum anmount of deposit from Rs. 25 per
69
bale to Rs. 12-8-0 per bale and accordingly the Governnent
of Bonbay by a Notification nade on the 19th Septenber,
1945, in exercise of the powers conferred by the Bonbay
Options in Cotton Prohibition Act, 1939 (Act XXV of 1939)
provided that the contract note should al so be anmended so
that the clause | ast quoted above should read as follows :--

“In addition to the above, the deposit (not < carrying
i nterest) payabl e under bye-law 51-A, nanely, at a rate not
| ess than Rs. 12-1/2 per bale shall, when denanded, be  made
by you to ne/us in. Bonbay."

In order to enforce war-time controls another anendnent
of the bye-laws was nade whereby a new bye-law was added
as bye-law 65-A In viewof this last nentioned anmendnent
and in order to bring the contract note between the agent
and the «constituent intoline with this new bye-law the
CGovernment of Bonbay by the sane Notification dated the 19th
Septenber 1944 directed the inclusion of the two follow ng
clauses in the contract note, nanely:

“"If this contract is a contract for sale, then if be-
tween us and other nenbers of the East |India Cotton Associ a-
tion we become, under the bye-laws, the first seller of the
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cotton so sold and if the | ast buyer exercises the right
gi ven by bye-law 65-A, you will then be bound by the provi-
sions of that bye-law as between you and us.

If this contract is a contract of purchase, and if
bet ween us and ot her nenbers of the East India Cotton Asso-
ciation Ltd., we become the |ast buyers unless we shall have
received express instructions fromyou in witing to. the
contrary, before the comrencenent of the delivery period if
the contract is entered into before the commencenent of the
delivery period, or with the order if the contract is en-
tered into during the permitted days of trading in the
delivery period, we shall be at liberty at our option and
wi thout any further reference to you to exercise the right
given to the last buyer under bye law 65-A, and if we so

exercise the right youwll be bound by the provisions of
that bye-law as between you and us."
70

After  all _these  amendnents the contract note to be

rendered 'by an agent to the constituent had to be in the
form a specinen copy whereof is set out at pages 17 and 18
of the Paper Book. The contracts between the Appellants and
the Respondent were nade after the aforesaid contract note
formcame into vogue. ~ The official Contract Note formto be
used after the aforesaid anendnents opens with the foll ow ng
cl ause :--

“I'/we have this day sol d/bought for you in Bonbay sub-
ject to the followi ng conditions and to the Bye-laws of the
East India Cotton Association Ltd., in force from time to
time and subject also to ny/our usual charges and terns of
busi ness as Comm ssi on Agents.”

Then are inserted particulars of ~the -description
guantity, price etc., of the cotton which is the subjectnat-
ter of the contract. Then follows the clause for paynent of
margin, the last sentence of which provides for paynent of
deposit payabl e under bye | aw 51-A as anended, nanely, at a
rate not less than Rs. 121/2 per bale. At the end of the
form are to be found the two new clauses required to be
i ncorporated in every Contract Note by the Governnent /Noti -
fication already referred to.

The Contract Notes actually rendered by the Appellants
to the Respondent, however,. were in forms, a specinmen copy
whereof s set out at pages 12--15 of the Paper Book. A
conparison of the two forns of the contract notes will
reveal the follow ng differences :-

(1) In the contract note rendered by the Appellants to
the Respondent the |last sentence providing for deposit at
the end of the margin clause is nmissing. There is, however,
a rubber stanmp inpression on the top of the ‘back of the
contract to the following effect :--

“"In addition to the above, the deposit (not _carrying
interest) payabl e under bye-law 51-A, nanely, at a‘rate not
less than Rs. 25 per bale shall, when demanded, be nade by
you to nme/us in Bonbay."

Evidently, this rubber stanp provision is a reproduction
of the sentence that used to be found at the end of the
margi n cl ause before bye-law 51- A was anended and the cl ause
itself was amended by the Government Notification of 1944.
71
(2) The two new cl auses required to be inserted in the con-
tract referred to above have al so been omtted.

The contention of the respondent was that the contract
notes actually issued were not in accordance with the bye-
laws of the Association and were accordingly void under
Section 8 of the Bonmbay Cotton Contracts Act, 1932, and
that, that being so, the arbitrati on agreenent i ncorporated
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in the contract note was also void and there could be no
reference to arbitration and there could be no award as
purported to have been nmade by the arbitrators on a refer-
ence under the void contracts.

The matter was dealt with by M. Justice Chagla who
overruled the contentions of the Respondent and disn ssed
the application on 2nd July 1946. The | earned Judge point-
ed out that whereas bye-law 80 required that delivery con-
tracts nmust be made on the official formand that the hedge
contracts, when nade in witing, rmust be made in the form
given in the Appendix, clause 82 did not require that the
contracts between nmenbers acting as conmm ssion agents on the
one hand and their constituents on the other nmust be in
witing or in particular form According to the |[earned
Judge bye-law 82 required two things, nanely :-

(i) that the contracts referred to therein should be
made subject to the bye-laws, and

(ii) that a contract note in the prescribed form should
be rendered in respect of every such contract.

The 'l earned Judge was of the opinion that section 8 of
the Bonbay Cotton Contracts Act, 1932, only avoided the
contracts i.n case of contravention of the first require-
ment, nanely, if the contracts were not nade subject to the
bye-laws, but had no concern with the contravention of the
second requirenent, nanely, if the contract notes were not
in the prescribed form The | earned Judge appears to have
made a distinction between a contract and a - contract note
whi ch was a nere evidence of the contract. According to him
even if the contract note was not in the prescribed form
that fact did not affect the pre-existing contract which had
only to be made subject to the bye-laws but need not have
10
72
been nade in witing at all. Accordingly, the | earned ' Judge
di sm ssed the application.

Bei ng aggrieved by that decision, the Respondent went up
on appeal which was heard by Stone C J. and Coyajee J. who
accepted the appeal, set aside the disnm ssal of the Respond-
ent’s petition and gave the declaration prayed for and set
aside the award. The Appellants have now come up on appea
before wus after having obtained the necessary certificate
fromthe Bonbay Hi gh Court.

We find ourselves in agreenent with the decision of the
appel late Court. Odinarily, when a contract between the
parties is reduced to witing, the witing becones the
repository of the contract and that witing only can be
| ooked at to ascertain what the contract between the parties
is, and if that witing is not in accordance with the  bye-
| aws, the contract itself nust be void. W do not, however,
feel pressed to enphasize this aspect of the nmatter, for,
assum ng that there was a pre-existing oral contract between
the parties dehors the witten contract note, as held by
Chagla J. we have yet to see whether the so-called  pre-
exi sting oral contract was in accordance with the bye-|aws,
for if it were not, then it would be hit by section 8 of the
Bonbay Cotton Contracts Act, 1932. There is no suggestion
that "the terns of the so called pre-existing oral contract
were in any way different fromthe terns subsequently re-
corded in the contract notes actually issued.

In the first place we find that the |ast sentence in the
margin clause, in order to be in accordance with the bye-
| aws, shoul d have been as follows : -

“In addition to the above, the deposit (not carrying
i nterest) payabl e under bye-law 51-A, nanely, at a rate not
less than Rs. 121/2 per bale shall, when denanded, be made
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by you to ne/us in Bonbay."

Instead of that sentence, we have the rubber stanp
i mpression reading as follows :-

“In addition to the above, the deposit (not carrying
i nterest) payabl e under bye-law 51-A, nanely, at a
73
rate not less than Rs. 25 per bale shall, when denanded, be
nmade by you to us in Bonbay."

The respondent contends that this termis not in accord-
ance with the bye-laws of the Association. The Appellants
on the other hand contend that there is no discrepancy,
because a provision for a rate not |less than Rs. 25 per bale
does not contravene or i's not inconsistent with the provi-
sion for a rate not |less than Rs. 121/2 per bale. 1In other
words, any rate above the rate of Rs. 121/2 may be sti pul at -
ed in accordance with the terns of business to which the
contract was subject, for it did not contravene the require-
ment that the rate should not be less than Rs. 121/2. It is
true that 'the opening clause of the contract note nakes the
contract ‘subject to the Appellants’ ‘usual charges and ternms
of business, but the contract is at the same tinme subject to

the bye-laws of the Association. In order to reconcile the
two, such terns of business as are not inconsistent with the
bye-laws can only be permitted to prevail. The rubber stanp

provision clearly inposes on the respondent as the constitu-
ent the liability to deposit a higher anmpunt as the m ninmm
amount to be deposited and is to that extent not in accord-
ance with bye-law 51-A. Apart fromthis consideration there
i s another serious objection to the rubber stanp provision.
The |anguage of that rubber stamnp provision clearly indi-
cates that it purports to summarise and set out  what s
payabl e under bye-law 51-A. In fact, as al r eady
st at ed, above, bye-law 51-A had been anended and what is
payabl e under the amended’ bye-lawis not at a rate not |ess
than Rs. 25 but at a rate not less than Rs. 121/2. There-
fore, the rubber stanp provision wongly summari ses and sets
out the provisions of bye-law 51<A and consequently is not
in accordance with that bye-I|aw.

The contention of the Respondent has been and is that by
reason of the omission of the two clauses at the end of the
contract note actually issued by the Appellants it was not
in accordance with the bye-laws. The | earned Attorney- CGener-
al appearing for the Appellants contends that the contract
was expressly made subject
74
to the bye-laws and, therefore, the provisions of the new
bye-1 aw 65-A were by reference incorporated in the contract.
This contention, we are satisfied, is unsound. Bye- | aw
65-A in terms regul ates the rel ati onshi p between nmenbers and
i ncorporation thereof in a contract between a nenber agent

and an outsider constituent will nake no sense and on a
pl ai n reading wi Il be neaningless. Further, under bye-Iaw
65-A the last buyer has certain options. The outstanding
contract being one for purchase of 900 bales, the Appel -
lants, if they becane the |ast buyers, could, under that
bye-law, exercise any of those options at their owm dis-
cretion. 1In the second of the two cl auses whi ch have been

omtted fromthe contract note this option has been nade
subj ect to express instructions of the constituent to the
contrary, for it provides that the Appellants as agents
woul d be free to exercise their option--

"unless |/We shall have received express instructions
fromyou in witing to the contrary, before the commence-
ment of the delivery period if the contract is ent er ed
into before the comencenent of the delivery period or
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with the order if the contract is entered into during the
permtted days of trading in the delivery period."

By reason of the onission of the two clauses, this right
of the Respondent as constituent is not made a term of t he
contract between the parties. It follows, therefore, t hat
the so-called pre-existing oral contract is not in accord-
ance with the bye-laws on this ground al so.

For reasons stated above, this appeal fails and nust be
di smissed with costs.
PATANJALI SASTRIJ.---1 agree that this appeal should be

di smssed with costs, but | would prefer to rest ny deci-
sion solely on the ground of the omi ssion to include in
the contract in question the tw clauses newy added in
the prescribed formin order to give effect to bye-law
65- A Appeal dism ssed.

Agent for the appellants, Rajinder Narain

Agent for the respondent: M S. K. Sastri.
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