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PETI TI ONER
VI NAYAK ETC.

Vs.

RESPONDENT:
STATE OF MAHARASHTRA

DATE OF JUDGVENT21/ 09/ 1984

BENCH:
VARADARAJAN, A. (J)
BENCH:

VARADARAJAN, A. (J)
FAZALALI, SYED MURTAZA
MUKHARJI , SABYASACH (J)

Cl TATI ON
1984 AIR 1793 1985 SCR (1) 779
1984 SCC (4) 441 1984 SCALE (2)417
ACT:

Crimnal conspiracy-Conviction and sentence under s.
302 I.P.C. read with s. 120B-\Wether one of the accused be
convicted for «crimnal conspiracy when the rest of the
accused were acquitted in State Appeal against acquittal of
all-Retracted judicial confession of  an accused, reliance
agai nst anot her accused, whether perm ssi bl e when the other
accused had been acquitted of the charge of conspiracy under
s. 302 read with s. 120B and when the accused who has
retracted fromjudicial confession was tried for the offence
of murder- Code of Crimnal Procedure Sections 164/306, 378-
Corroborative evidence, conviction can be found on such
evi dence.

HEADNOTE

In Sessions Case No. 26 of 1976, seven-accused nanely
Sitarama @ Sitya, Sundera @ Sundarayya, Ki shana @
Ki shanayya, Gangarama @ Gangayya, Prakash, Vi nayak and
Shrirang were charged and tried together for offences under
section 302 read with s. 120B and also under s. 302 read
with s. 34 1.P.C Charge No. 1 was for crimnal conspiracy
under s. 302 read with s. 120B I.P.C. on the allegation that
between first week of COctober, 1975 and 2nd January, 1976 at
Babul t ara and Waghal a villages all the seven accused and the
approver P.W 1 entered into a crimnal conspiracy to commt
nmurders of young girls and wonen in the vicinity of
Babultara village by injuring the victinse or disfiguring
their faces in order to nmake it appear that the accused in
an earlier case called the Manwath nurders case where 10
girls and wonmen were nurdered during the period. from
14.11.1972 to 4.11.1974 in Manwath village were not the rea
cul prits. Charges 2 to 4 were franmed under s. 302 read with
s. 34 |1.P.C. alleging that in furtherance of their comon
intention, accused 1 to 3 comitted the nmurder of Ashamati
on or about 10th Novemnber, 1975, accused 1 to 4 conmtted
the murder of Parubai on or about 29th Novenber, 1975 and
accused 1, 6 and 7 committed the nurder of Malan on or about
1st January, 1976. The Sessi ons Judge on a consideration of
the evidence acquitted all the seven accused under charge
No. 1; all the accused under charges 2 and 3 and accused 7
under charge no. 4, but convicted accused 1 and 6 under
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charge no. 4 and sentenced themto undergo inprisonnent for
life under s. 302 read with s. 34 |.P.C. Aggrieved by the
conviction and sentence accused 1 and 6 filed Crimna

Appeal No. 7 of 1977 in the H gh Court of Bonbay, while the
State preferred Crimnal Appeal No. 38 of 1977 for
enhancenent of the sentence awarded to them under section
377 C. P.C. The State also preferred under section 378 Cr

P.C. Crimnal Appeal No. 605 of 1978 against the acquitta

of accused 2, 34, 5 and 7 of charge no. 1 framed under s.
302 read with s. 120B. There

780

being no further appeal by the State against acquittal; the
acquittal of accused 1 and 6 of charge no. 1 and of accused
1 to 3 of charge no. 2 and of accused 1 to 4 of charge no. 3
becane fi nal

The High Court considered the evidence, in the case,
and dismssed Crimnal Appeals. Nos. 7 of 1977 and the
connected Crimnal State Appeal - No. 38 of 1977 and thereby
confirmed the conviction and the sentence awarded to accused
Nos. 1 ~and 6. The High Court, however accepted the State
Appeal No. 605 of 1978 in part and convicted accused 5 and
sentenced him to inprisonment for life under s. 302 |I.P.C
read with s. 120B. Hence the present appeals by accused 5
and 6 only, accused no. 1 not preferring an appeal

Allowi ng the /'appeal No. 288 of 1980 of accused no. 5
and di sm ssing appeal’ no. 287 of 1980, the Court.

N

HELD: 1. In view of the fact (a) that accused 1 and 6
had been acquitted by the trial court of charge no. 1, that
is, crimnal conspiracy under s. 120B read wth s. 302
I.P.C. (b) that no State Appeal against their acquittal had
been preferred and (c) that accused 5 was not a party to
charge no. 4 which was franed agai nst accused nos. 1, 6 and
7 the conviction and sentence of accused no. 5 by the High
Court is unsustainable in |law [783FQF

Topandas v. State of Bombay [1955] 2 SCR 881 referred
to.

2. The retracted judicial confession of accused 5 could
not be relied upon against accused 6 .in this case in view of
the fact that accused 6 who had been tried alongw th accused
5 had been acquitted by the H gh Court of the  charge of
conspiracy under s. 302 read with s. 120B I.P.C. and accused
5 was not a party for the offence of nurder of Mlan for
whi ch only accused nos. 1, 6 and 7 were tried. [785E-F]

3. However, the conviction and sentence of inprisonment
for life wunder s. 302 read with s. 341 |.P.C awarded to
accused 6 is in order as there is sufficient evidence
against him proving his quilt in respect of = charge no. 4
franed regarding the murder of Malan beyond all. reasonabl e
doubt. The evi dence of the approver P.W 1 and the retracted
confession of accused 6 Exh. 138 with the corroborative
evi dence nanely, the recovery of the bl oodstained razor and
the medi cal evidence of Dr. Suresh who conducted the autopsy
and deposed that out of the antenorteminjuries, injuries 1
to 7 «collectively were sufficient to cause death in the
ordinary course, conclusively prove the guilt of accused 6.
[ 786A-B; 785F-G 786A]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal Nos.
287 & 288 of 1980

Appeal s by Special leave fromthe judgment and Order
dated the 27th July & 8th August, 1979 of the Bonbay Hi gh
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Court in Crl. Appeal Nos. 7 of 1977 and 605 of 1978.
781

V.S. Desai, Ms. J. Wad and Mss Aruna Mthur for the
Appel | ant s.

OP. Rana, K V. Sree Kumar and MN, Shroff, for the
Respondent .

The Judgrment of the Court was delivered by

VARADARAJAN, J. These appeals of Vinayak and Prakash,
accused 6 and 5 respectively in Sessions Case 26 of 1976 on
the file of the Sessions Judge, Prabhani by special |eave,
are directed against the judgment of the Bombay Hi gh Court
in Crimnal Appeals 7 of 1977 and 605 of 1978. Crim nal
Appeal 7 of 1977 was filed by Sitaram @Sitya and Vi nayak,
accused 1 and 6 respectively, against their conviction under
s. 302 read with s. 34 |.P.C in respect of the murder of
one Ml an, daughter of Ki shan and the sentence of
i mprisonnent for JIlife awarded ~to them Crimnal Appeal 605
of 1978 was filed by the State of Maharashtra agai nst the
acquittal 'of ~Sundar @ Sundarayya, Kishan @ Kishanayya
Gangar am @ Gangayya, Prakash and Shrirang, accused 2, 3, 4,
5 and 7 respectively of the charge under s. 302 read with s.
34 1.P.C. in respect of the nurder of Malan and against
their acquittal of the charge framed under s. 302 read with
s. 120B 1.P.C. The State of Mharashtra filed Crimnal
Appeal 38 of 1977 for enhancenent of the sentence of
i mprisonnment for |ife awarded to accused 1 and 6 by the
trial court.

After hearing the learned counsel for ‘the parties we
all owed the appeal of Prakash, ‘accused 5 and acquitted him
and set aside his conviction and the sentence awarded to
him So far as Vinayak, accused 6 is concerned, we dism ssed
his appeal on 13.9.1984 for reason to foll ow. Now proceed to
record our reasons.

Sessions Case 26 of 1977 is stated to be an of f-shoot
of what is known as the ’'Manwath nmurders case’ in which
Prakash’s father Uttanrao Barhate ~and his permanently kept
concubi ne Rukmani bai and 13 others were tried /for the
nmurders of 10 girls and wonen during the period from
14.11.1972 to 4 11.1974 in Mnwath village, Prabhan
district, Miharashtra State. In the case the above seven
accused were tried for three nurders of two young girls and
a wonen all eged to have been comm tted themand the approver
Sheshrao (P.W 1) during the period from
782
10.11.1975 to 1.1.1976 in Babultara village, Prabhani
district. Charge No. 1 framed in this case was for crimna
conspiracy under s. 302 read with s. 120B I.P.C. on the
all egation that between the first week of October 1975 and
2.1.1976 at Babultara and Waghala villages, all the seven
accused and the approver P.W 1. entered into acrinmina
conspiracy to commt murders of young girls and wonmen in the
vicinity of Babultara village by inflicting injuries on the
private parts of the victins or disfiguring their faces in
order to mmke it appear that the accused in the Manwath
nurders case are not the real culprits and that in pursuance
of that conspiracy these seven accused and the approver P. W
1 conmitted three mnurders of Ashamati, aged 9 years,
Par ubai, aged 40 years and Mal an, aged 12 years in Babultara
village. Charge No. 2 franed against accused 1 to 3 was
under s. 302 read with s. 34 |.P.C. On the allegation that
in pursuance of the conspiracy and in furtherance of their
conmon intention they commtted the nurder of Ashanmati on or
about 10.11.1975. Charge No. 3 framed against accused 1 to 4
was under s. 302 read with s. 34 |.P.C. on the allegation
that in pursuance of the conspiracy and in furtherance of
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their comopn intention they committed the nmurder of Paruba
on or about 29.11.1975. The last charge No. 4 franmed agai nst
accused 1, 6 and 7 was under s. 302 read with s. 34 |.P.C
on the allegation that in pursuance of the conspiracy and in
furtherance of their conmon intention they comrmitted the
murder of Malan on or about 1.1.1976. The accused pl eaded
not guilty to the charges framed agai nst them The Sessions
Judge found, on a consideration of the evidence, all the
seven accused not guilty of the charge of conspiracy framed
under s. 302 read with s. 120B |I.P.C. and acquitted them He
found accused 1 to 3 not guilty of charge No. 2 framed
against them in respect of the nurder of Ashamati and
accused 1 to 4 not guilty of charge No, 3 framed agai nst
themin respect of the nurder of Parubai and acquitted them
He found accused No. 7 not guilty but accused 1 and 6 guilty
of charge No. 4 framed against themin respect of the nurder
of Mal an and acquitted accused 7 and convicted accused 1 and
6 and sentenced themto undergo inprisonnent for |ife under
s. 302 read with s. 34 1.P.C

The State did not file any appeal against the acquitta
of accused 1 and 6 of charge No. 1 franed agai nst them under
s. 302 read with s. 120B1.P.C. As state earlier, Crimna

Appeal 38 of

783

of 1977 was filed/ by the State for enhancement of the
sent ence of i mprisonnment for |life awarded to accused 1 and

6 in respect of the murder of Ml an and Crinmi nal Appeal 605
of 1978 against the acquittal of accused 2, 3, 4, 5 and 7 of
charge No. 1 franed under s. 302 read with s.  120B 1.P.C
Thus the acquittal of accused 1 and 6 of charge No. 1 framed
agai nst them under s. 302 read wth s. 120B I.P.C. and of
accused 1 to 3 of charge No. 2 in respect of the nurder of
Ashamati and of accused 1 to 4 of charge No. 3 in respect of
the murder of Parubai became final

The High Court considered the evidence and disni ssed
Crimnal Appeal 38 of 1977 filed by the State for
enhancenent of the sentence of inprisonnment for |ife awarded
to accused 1 and 6 for the nurder of Malan as also Crimna
Appeal 7 of 1977 filed by accused 1 and 6 against their
conviction and the sentence awarded to them The first
accused Sitaram @Sitya has not filed any appeal in this
Court against the Hgh Court’s judgment —confirmng  his
conviction and sentence awarded to him by the trial court
under s. 302 read with s. 34 |.P.C. for the nurder of Malan
Therefore, his conviction and sentence awarded to him have
becone final. Accused 5 and 6 only have filed Crimna
Appeal 288 of 1980 and Crimnal Appeal 287 of 1980
respectively against the conviction of accused 5 and the
sentence of inprisonnment for |ife awarded by the H gh Court
under s. 302 read with s. 120B |.P.C. and the confirnmation
of the conviction and sentence awarded to accused 6 by the
trial court under s. 302 read with s. 34 I.P.C
respectively.

In view of the acquittal of all the seven accused by
the trial court of charge No. 1 framed under s. 302 read
with s. 120B1.P.C. and the H gh Court’'s dismssal of
Crim nal Appeal No. 605 of 1978 filed against that acquitta
which, as stated earlier, was filed only against accused
2,3,4 and 7 not against accused 1 and 6, in so far as it
related to accused 2, 3, 4 and 7, M. V. S. Desai, |earned
seni or counsel appearing for Prakash, accused 5, contended
in his argunents that the conviction of that accused al one
for conspiracy under s. 302 read with s. 120BI.P.C. is
unsustainable in law as at least two persons are required
for an offence of conspiracy under s. 120A [|.P.C. and he
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relied upon a decision of this Court in Topandas v. State of
Bonbay(1) in support of his contention. In
784
that case the charge under s. 120B |.P.C. was franmed agai nst
four named persons who had been arrayed as accused 1 to 4.
The H gh Court acquitted accused 2 to 4 and convicted
accused 1 alone of that charge and sentenced him holding
that he and sone others had conspired together and
fabricated the deed of assignnment put forward by accused 1
and that accused 1 alone could not have fabricated that
docunent. This Court allowed the appeal of accused 1 and set
aside his conviction under 120B 1.P.C. holding that the
convi ction of one of the accused al one was unsustainable in
| aw having regard to the requirenment of s.120A1.P.C. M.
O P. Rana |earned senior counsel appearing for the state of
Mahar ashtra sought to support the judgment of the H gh Court
in this case against accused 5.in view of the conviction of
accused 1 and 6 for the nurder of Ml an under s, 302 read
with s. 34 1.P.C W repelled that subm ssion of M. Rana,
in view 'of the fact that those two accused 1 and 6 had been
acquitted by the trial court of charge No. 1 farned agai nst
themunder s. 302 read withs. 120B 1.P.C. and no appea
against their acquittal had been filed in the H gh Court and
also the fact that ‘accused 5 was not a party to charge No. 4
which was framed only against accused 1, 6 and 7. It was in
view of this technical flaw that we allowed the appeal of
accused 5 without going into the evidence regarding the
nerits of the case ‘against him M. Rana did not draw our
attention in the course of his argunents to the fact that in
charge No. 1 even the approver P.W 1 is alleged to have
conspired with the seven accused to commit these three
murders or contend that in view of that circumstance and the
finding of the Hi gh Court that the approver P.W 1 also was
a party to the conspiracy the conviction of accused 5 al one
of the charge of <conspiracy under s. 302 read with s. 120B
|.P.C. could be sustained. W were, therefore, not called
upon to consider any such question

As regards accused 6 in the H gh Court reliance was
pl aced by the prosecution on four pieces of evidence besides
the evidence of the approver P.W. 1 and the retracted
confession of accused 5. Those four pieces of evidence are:
(1) recovery of the razor blade, article 54, persuant to the
confessional statenment of accused 6, admtted under-s. 27,
Evi dence Act. The blade was found by the Serologist to be
stained with human bl ood of group B like that of Ml an; (2)
recovery of the blood stained shirt, article 55, of accused
6 from his house; (3) evidence regarding the presence of
accused
785
6 along-with accused 7 and P,W 1 near about the scene of
of fence before and after the commission of the “nurder of
Mal an. It is the case of the prosecution that Shivram P.W
45 saw accused 6 under a vad tree and Abasaheb, P.W 44, saw
himin the rivulet; and (4) retracted judicial confession
Exh. 138 of accused 6.

The High Court found on the evidence of Minjebi, P.W
50 and Hanunant Sal unke, Sub-Inspector of Police P.W 53,
that the bl ood-stained shirt, Art. 54 was recovered fromthe
house of accused 6. But the Serologist was wunable to
determne the origin of the blood found on Art. 55 due to
its disintegration. Therefore, the H gh Court did not place
any reliance on this circunstance, nanely, recovery of the
bl ood-stained shirt, Art. 55 fromthe house of accused 6.
The High Court found that the evidence of P.W 44 and 45
does not establish beyond reasonable doubt that accused 6
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was found in the conmpany of accused 7 and the approver P.W
1 near-about the place of occurrence as alleged by the
prosecution before and after the nmurder of Ml an. But the
Hi gh Court accepted the evidence of the approver P.W 1
agai nst accused 6 as reliable and the judicial confession,
Exh. 138 of accused 6 as being voluntary and reliable and
(both) corroborated by other evidence and it acted al so upon
the retracted judicial confession of accused 5 in holding
that the guilt of accused 6 for the murder of Ml an had been
proved beyond all reasonable doubt. W are of the opinion
that the retracted judicial confession of accused 5 could
not be relied upon against accused 6 in this case in view of
the fact that accused 6 who had been tried al ongwith accused
5 had been acquitted by the H gh Court of the charge of
conspiracy under s. 302 read with s. 120B I.P.C. and accused
5 was not charged for the offence of nurder of Mlan for
which only accused 1, 6 and 7 were tried. The evidence of
the approver P.W 1 and the retracted confession of accused
5, Exh. 138 are _anply corroborated by other evidence,
nanel y, recovery of the bl ood-stained razor, Art. 54 and the
nedi cal evidence of Dr. Suresh (P.W 31) who had conduct ed
autopsy on the body of Malan at 4.15 p.m on 2.1.1976. The
Doctor found 9 incised wounds on various parts of the body
of Mal an besides a small incised injury on the right wall of
the vagina outside inthe mddle and a snmall incised injury
on the |lower end of the vagina just at the nmouth and he is
of the opinion that all the 11 injuries were antenortem
injuries which mght have been caused by 'sharp cutting
weapons, that it is possible that injuries 5to 7 found on
the forehead and right and left side of the parieta
em nance were

786

caused by hard and blunt objects, that death nust have been
i nstantaneous and that injuries 1 to 7 collectively were
sufficient in the ordinary course of nature to cause death.
In these circunstances we found that there is sufficient
evi dence agai nst accused 6 proving his guilt in respect of
charge No. 4 franmed regardi ng the nurder of Ml an beyond al
reasonabl e doubt and that he had been rightly convicted and
sentenced to inprisonment for life under s. 302 read with s.
34 1. P. C Accordingly, we allowed the Crin nal Appeal 288
of 1980 and acquitted Prakash, accused 5 and directed himto
be set at liberty forthwith and dism ssed Crinmnal Appea
287 of 1980 filed by accused 6 and confirnmed the conviction
of accused 6 and the sentence awarded to himhby the courts
bel ow.

S. R Cvil Appeal No. 288/1980 al |l owed
and G vil Appeal No. 287 of 1980
di smi ssed
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