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ACT:

I ndian Penal Code (Act XLV of 1860), s. 34-Merely expl ana-
tory-No offence created there by-Ss. 34 .and 149 of the
Indian Penal Code-Distinction between the two-Code of
Crimnal Procedure (Act V of 1898), s. 233-Charge under s.
302 read with s. 149, Indian Penal Code-No specific charge
under s. 302, Indian Penal Code as required by s. 233 of the
Code of Crimnal Procedure-Conviction under s. 302-Legality
t her eof .

HEADNOTE

Section 34 of the Indian Penal Code is nerely explanatory.
It does not create any specific offence. Under this section
several persons nust be actuated by a common intention and
when in further-

(1) A 1.R 1936 Lah. 68.
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ance of that common intention a crimnal act is done by
them each of themis liable for that act as if the act had
been done by hi m al one.

There is a clear distinction between the provisions of 's. 34
and s. 149 of the Indian Penal Code and the two -sections
are not to be confused. The principal elenent ins. 34 of
the Indian Penal Code is the common intentionto commt a

crime. In furtherance of the common intention several /acts
nmay be done by several persons resulting in the conm ssion
of that crime. |In such a situation s. 34 provides that each

one of them would be liable for that crine in the sane
manner as if all the acts resulting in that crinme had  been
done by him alone. There is no question of conmon intention
in s. 149 of the Indian Penal Code. An offence nmay be
conmitted by a nenber of an unlawful assenbly and the other
nmenbers will be liable for that offence although there was
no comon intention between that person and the other
menbers of the unlawful assenmbly to conmit that offence
provided the conditions laid down in the section are
fulfilled. Thus if the offence commtted by that person is
in prosecution of the commpn object of the unlawful assenbly
or such as the nenbers of that assenbly knew to be likely to
be committed in prosecution of the comopn object, every
menber of the unlawful assenbly would be guilty of that
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of fence, although there nay have been no comon intention
and no participation by the other nenbers in the actua
comm ssion of that offence.
There is a difference between object and intention, for
al though the object may be common, the intentions of the
several nenbers of the unlawful assenbly may differ and
indeed may be simlar only in one respect nanely that they
are all -unlawful, while the elenent of participation in
action, which is the leading feature of s. 34, is replaced
in s. 149 by nmenbership of the assenbly at the time of the
conmitting of the offence.
A charge for a substantive offence under section 302, or
section 325 of the Indian Penal Code, etc. is for a distinct
and separate of fence fromthat under section 302, read wth
section 149 or section 325, read with section 149, etc.
A person charged with an offence read with s. 149 cannot be
convicted of the substantive offence w thout a specific
charge ~being franed as required by s. 233 of the Code of
Crim nal Procedure.
There was no roomfor the application of s. 236 of the Code
of Crimnal Procedure to the facts of the present case.
The provisions of s. 236 of the Code of Crinminal Procedure
can apply only in cases where there is no doubt about the
facts which can be proved but a doubt arises as to which of
several offences have been comitted on the proved facts in
whi ch case any nunber of charges can be franmed and tried or
alternative charges «can be framed. In the present case
there was no doubt about the facts and if the allegation
agai nst the appellant that he had caused the injuries to the
deceeased with takwa was established by evidence, then there
could be no doubt that the offence of nurder ‘had been
comm tted,

1203
In the present case there was no-question of any ‘error
omi ssion or irregularity, in the charge within the neaning
of s. 537 of the Code of Crimnal® Procedure because no
charge wunder s. 302 of the Indian Penal Code was /in fact
framed.
There was an illegality in the present case and not an
irregularity which was curable by the provisions of ss. 535
and 537 of the Code of Crimnal Procedure. Assuming however
that there was nmerely an irregularity which was curable, the
irregularity in the circunstances of the case was not
curabl e because the appellant was msled in his defence by
the absence of a charge under s. 302 of the Indian Pena
Code.
By framng a charge under s. 302, read with s. 149, Indian
Penal Code agai nst the appellant, the Court indicated . that
it was not charging the appellant with the offence of nurder
and to convict himfor nurder and sentence hi munder s, 302
of the Indian Penal Code was to convict himof an- offence
with which he had not been charged. 1In defending hinself
the appell ant was not called upon to neet such a charge and
in his defence he may well have considered it unnecessary to
concentrate on that part of the prosecution ease.
Barendra Kumar Chosh v. Enperor ( (1925] I.L.R 52 Cal
197), Queen v. Sabid Ali and others ( [1873] 20 WR. (Cr.)
5), Panchu Das v. Enperor ( [1907] I.L.R 34 Cal. 698),
Beazuddi and Others v. King-Emperor ([1901]] 6 C.WN. 98),
Enperor v. ©Madan Mandal and Ohers ( [1914] |I.L.R 41 Cal
662), Theethumalai Gounder and Qhers v. Ki ng- Enper or
([1924] I.L.R 47 Mad. 746), Queen-Enpress v. Bisheshar and
Qhers ( [1887] I.L.R 9 Al. 645), Taikkottathil Kunheen (
[1923] 18 L. W 946), Banmsray Ahir v. King-Enperor ( [1926]
|.L.R 7 Patna 484), Sheo Ram and OQthers v. Enperor (A 1.R
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1948 All. 162), and Karnail Singh and another v. State of
Punjab ( [1954] S.C. R 904), referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 132 of
1954,

Appeal by Special Leave granted by the Supreme Court by its
Order dated the 3rd Septenber, 1954 fromthe Judgnent and
Order dated the 15th June’ 1954 of the H gh Court of
Judi cature for the State of Punjab at Sima in Cimnal in
Appeal No. 287 of 1954 arising out of the Judgnent and Order
dated the 14th April 1954 of the Court of Additiona
Sessions Judge in Session Case No. 4 of 1954.

J.G Sethi, (Naunit Lal, with him, for the appellant.
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Copal Singh and P. G Gokhale, for the respondent.

1955. ' January 25. ~The Judgnent of the Court was delivered
by

| MAM J. -Thi s appeal by Nanak Chand cones by special |eave
against the judgment of the Punjab (1) Hi gh Court. The
appel | ant was convi cted by the Hi gh Court under section 302
of the Indian Penal Code and the sentence of death passed on
him by the Additional Sessions Judge of Jullundur was con-
firmed.

On the facts alleged by the prosecution there can be no

doubt that Sadhu Ramwas killed on the 5th of Novenber,
1953, at about 6-45 P.m at the shop of Vas Dev P. W 2. It
is alleged that the appellant-along with others assaulted
Sadhu Ram The appellant was armed with a takwa. Nuner ous
injuries were found on the person of Sadhu Ram Accordi ng
to the doctor, who held the postnortem exam nation, \injuries
1, 3 and 4 were due to a heavy sharp edged weapon and ' coul d
be caused by a takwa. It was denied by the prosecution that
the deceased was assaul ted by any other person with a takwa.
According to the Medical evidence, injuries 1, 3 and 4
i ndividually, as well as collectively, were enough'to cause:
death in the ordinary course of nature.
In the Court of Sessions the appellant along with others was
charged under section 148 and section 302, read with section
149 of the Indian Penal Code. The Additional Sessions
Judge, however, held, that the charge of rioting was not
proved. He, accordingly found the appellant and three
others guilty under section 302 read with section 34 of the
Indian Penal Code. He acquitted the other  three -accussed
There was an appeal by three convicted persons to  the Hi gh
Court and the high court convicted the appellant alone
under section 302 of the Indian Penal Code, confirmng the
sentence of death but altered the conviction of the / other
accused ’'from section 302/34 to section 323, |Indian Pena
Code. it held that the provisions of section 34 'of the
I ndi an Penal Code did not apply.

1205
On behal f of the appellant questions of |aw and questions of
fact were urged. It will be unnecessary to deal wth the

guestions of fact if the argument on points of law is
accept ed.

The principal question of law to be considered is as to
whet her the appellant could legally be convicted for rnurder
and sentenced under section 302, Indian Penal Code when he
was not charged with that offence. It was urged that as the
appel l ant had been acquitted of the charge of rioting and
the of fence under section 302/149 of the Indian Penal Code,
he could not be convicted for the substantive offence of
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murder under section 302, Indian Penal Code, wthout a
charge having been framed agai nst himunder that section

Rel i ance has been placed on the provisions of the Code of
Criminal Procedure relating to the fram ng of charges, the

observations of the Privy Council in Barendra Kumar Ghosh v.
Enperor (1) and certain decisions of the Calcutta H gh Court
to which reference will be nade later on. It was urged that

for every distinct offence of which a person is accused,
there shall be a separate charge and every such charge shal
be tried separately except in cases nentioned under sections
234, 235, 236) 237 and 239 of the Code of Crimna
Pr ocedure. Section 149 of the Indian Penal Code creates a
specific offence and it is a separate offence from the
of fence of murder puni shabl e under section 302 of the Indian
Penal Code. The provisions of sections 236, 237 and 238 of
the Code of Crimnal Procedure did not apply to the facts
and circunstances of the present case. Of behalf of the
Prosecution, however, it was urged that section 149 did not
create any offenceat all and therefore no separate charge
was obli'gatory under section 233 of the Code of Crimna
Procedure _and that in any event the provisions of sections
236 and 237 of the Code of Criminal Procedure did apply and
the appell ant coul d have been convicted and sentenced, under
section 302 of the I'ndian Penal Code, although no charge for
the substantive offence of nmurder had been franmed against
hi m

(1) [1925] I.L.R 52 cal, 197,
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It is necessary, therefore, toexamne the provisions of
section 149 of the Indian Penal Code and consider as to
whet her this section createsa specific offence. Section
149 of the Indian Penal Code is to be found in Chapter WVIII
of that Code which deals with offences against the  public
tranquillity. Section 149 of the IndianPenal Code reads: -
"If an offence is commtted by any nmenber of an unlawful
assenbly in prosecution of the -conmmon object of @ that
assenbly, or such as the nenbers of that assenbly knew to be
likely to be committed in prosecution of that object, / every
person who, at the tinme of the committing of that offence,
is a nenber of the same assenbly, is guilty ~of that
of f ence".

This section postulates that an offence is committed by a
menber of an unlawful assenbly in prosecution of the ~comon
obj ect of that assenbly or such as a nmenber of the assenbly
knew to be likely to be committed in prosecution of  that
obj ect and declares that in such circunstances every person
who was a nmenber of the same assenbly at the time of the
conmi ssion of the offence, was guilty of that offence.
Under this section a person, who is a nmenber of an unl awf ul
assenbly is nade guilty of the offence conmtted by anot her
menber of the same assenbly, in the circunstances “nentioned
in the section, although he had no intention to commit that
of fence and had done no overt act except his presence . in the
assenbly and sharing the common object of that assenbly.
Wthout the provisions of this section a nenber of _an
unl awful assenbly could not have been nade liable for the
of fence commtted not by himbut by another nmenber of that
assenbly. Therefore when the accused are acquitted of riot
and the charge for being nmenbers of an unlawful assenbly
fails, there can be no conviction of any one of themfor an
of fence which he had not hinmself committed. Simlarly under
section 150 of the Indian Penal Code, a specific offence is
created. Under this section a person need not be a nenber
of an unl awful assenbly and yet he would be guilty of being
a nmenber of an unlawful assenmbly and guilty of an offence
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whi ch may be commtted by
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a nmenber of the unlawful assenmbly in the circunstances
mentioned in the section. Sections 149 and 150 of the
Indian Penal Code are not the only sections in that Code
whi ch create a specific offence. Section 471 of the Indian
Penal Code makes it an offence to fraudul ently or
di shonestly use as genui ne any docunent which a person knows
or has reason to believe to be a forged docunment and it
provides that such a person shall be punished in the sane
manner as if he had forged such document. Abetnment is an
of fence under the Indian Penal Code and is a separate crime
to the principal offence. ' The sentence to be inflicted my
be the sanme as for the principal offence. |In Chapter Xl of
the I ndian Penal Code offences of false evidence and agai nst
public justice are nentioned. Section 193 prescribes the
puni shment for giving false evidence in any stage of a
judicial proceeding or fabricating false evidence for the
pur pose of being used in any stage of a judicial proceeding.
Section. 195 creates an offence and the person convicted of
this offence is liable in certain circunmstances to be
puni shed in the sane manner as a person convicted of the
principal offence. Sections 196 and 197 to 200 of the
Indian Penal Code also create offences and a per son
convicted wunder any one of themwould be liable to be
punished in the same manner as if he had given false
evi dence.
It was, however, urged on behalf of the Prosecution that
section 149 nerely provides for constructive guilt simlar
to section 34 of the Indian Penal Code. Section 34 reads:
"When a crimnal act is done by several -persons, in
furtherance of the common intention of all, each of such
persons is liable for that act in the sane nmanner as if it
wer e done by him al one".
This section is nmerely explanatory. Several persons nust be
actuated by a conmmon intention and when in furtherance of
that common intention a crimnal (act is done by them & each
of themis liable for that act as if the act bad been done
by him alone. This section does not create any specific
of f ence. As was pointed out by Lord Sumer in Barendra
Kumar Ghosh v. Enmperor (1) "'a crimnal act’ neans-that
(1) [2925] I.L.R 52 Cal. 197,
1208
unity of crimnal behaviour which results in sonmething, for
whi ch an individual would be punishable, if it were all done
by himself alone, that is, in a crimnal offence". There is
a clear distinction between the provisions of sections 34
and 149 of the Indian Penal Code and the two 'sections. are
not to be confused. The principal element in section 34 of
the Indian Penal Code is the commpn intention to commit a

crinme. In furtherance of the common intention several acts
may be done by several persons resulting in the conmi ssion
of that crime. |In such a situation section 34 provides that

each one of themwould be liable for that crime in the sanme
manner as if all the acts resulting in that crinme had been
done by himal one.” There is no question of conmon intention
in section 149 of the Indian Penal Code. An offence may be
comm tted by a nenber of an unlawful assenbly and the other
menbers wll be liable for that offence although there was
no conmon intention between that person and other menbers of
the unlawful assenbly to commt that offence provided the
conditions laid down in the section are fulfilled. Thus if
the offence commtted by that person is in prosecution of
the comon object of the unlawful assenbly or such as the
menbers of that assenbly knew to be likely to be committed
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in prosecution of the conmon object, every nenber of the
unl awful assenbly would be guilty of that offence, although
there may have been no common intention and no participation
by the other nenbers in the actual conmission of that
of fence. In Barendra Kumar Ghosh v. Enperor(1) Lord Sumer
dealt wth the argument that if section 34 of the Indian
Penal Code bore the neaning adopted by the Calcutta High
Court, then sections 114 and 149 of that Code would be

otiose. In the opinion of Lord Sumer, however, section 149
is certainly not otiose,, for in any case it created a
specific offence. It postul ated an assenbly of five or nore

persons having a comon object, as named in section 141 of
the Indian Penal Code and then the conm ssion of an offence
by one nenber of it in prosecution of that object and he
referred to Queen v. Sabid A\ and
(1) [21925] I.L.R 52 Cal, 197,
1209
O hers(1). He ~pointed out that there was a difference
bet ween obj ect and intention, for although the object may be
comon,  the intentions of the several nmenbers of the
unl awf ul assenmbly may differ and i ndeed nay be simlar only
in respect that they are all unlawful, while the elenent of
participation in action, whichis the leading feature of
section 34, was replacedin section 149 by menbership of the
assenbly at the tinme of the committing of the offence. It
was argued, however, that these observations of Lord Summer
were obiter dicta. | Assumi ng though not conceding that may
be so, the observations of a Judge of such ‘eninence nmnust
carry weight particularly if the observations are in keeping
with the provisions of the Indian Penal Code. It is,
however, to be renenbered that the observations of Lord
Summer did directly arise on the argunent made before the
Privy Council, the Privy Council reviewing as a whole the
provisions of sections 34, 114 and 149 of the Indian ' Pena
Code.
On behalf of the appellant certain decisions of the
Calcutta High Court were relied upon in support of the
subm ssion nmade, viz. Panchu Das v. Enperor(2), Reazudd
and Ohers v. King-Enperor(3) and Enperor v. Madan Manda
and Others(’ ). These decisions support the contention that
it will be illegal to convict an accused of the substantive
of fence under a section w thout a charge being framed if~ he
was acquitted of the offence under that section read wth
section 149 of the Indian Penal Code., On the other hand,
the prosecution relied upon a decision of the. ~Full ~Bench
of the Madras High Court in Theetkunalai Gounder and O hers
v. King-Enmperor(5) and the case Queen Enpress v.  Bi sheshar
and Ohers(6). The decision of the Madras Hi gh Court. was
given in April, 1924, and reliance was placed upon the
deci sion of the Allahabad H gh Court. The decision of -the
Privy Council in Barendra Kumar Ghosh’'s case was in- Cctober,
1924. The Madras High Court, therefore, did not have before
it the decision of the - Privy Council. It is inpossible
to, say what view m ght have been expressed

(1) [21873] 20 WR (Cr.) 5.(2) [1907] I.L.R 34 <cal.

698.
(3) [1961] 6 OWN  98.(4) [1914] |.L.R 41,Cal. 662.
(5) [1924] I.L.R 47 Mad. 746.(6) [1887] T.L.R 9 Al.
645.
1210

by that court if the Privy Council’s judgnment in the
af oresai d case had been available to the court. The view of
the Calcutta Hi gh Court had been noticed and it appears that
a decision of the Mdras Hgh Court in Taikkottathi

Kunheen(1l) was to the effect that section 149 of the Indian
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Penal Code is a distinct offence fromsection 325 of the
I ndi an Penal Code. Because of this it was thought advisable
to refer the matter. to a Full Bench. Two questions were
referred to the Full Bench: (1) Wen a charge onits section
149, Indian Penal Code, and the conviction is based on the
provisions of that section, is that conviction necessarily
bad, or does it depend on whether the accused has or has not
been naterially rejudiced by the om ssion? (2) Wen a charge
has been framed under sections 326 and 149, |Indian Pena

Code, is a conviction under section 326, |Indian Penal Code,

necessarily bad, or does this also depend on whether the
accused has or has not been materially prejudiced by the
form of the charge? -The Full Bench agreed with the view
expressed by Sir John Edge in the Allahabad case that
section 149 created no of fence, but was, like section 34,
nerely declaratory of a principle of the cormon law, and its
object was to make it clear that an accused who comes within
that section cannot put forward as a defence that it was not
his hand which inflicted the grievous hurt. It was observed
by Spencer, J. ~that a person could not be tried and
sentenced  under section 149 alone, as no punishment is
provi ded by the section.” Therefore the om ssion of section
149 from a charge does not create an illegality by reason of
section 233 of the Code of Crimnal Procedure which provides
that for every distinct offence of which any person is
accused there shall be a separate charge. They did not
agree, with the general statenent in Reazuddi’s case(2) that
it is, settled law that when a person is charged by
i mplication under section 149, he cannot be convicted of the
substanti ve of fence.

A charge for a substantive offence under section 302, or
section 325 of the Indian Penal Code, etc. is for a distinct
and separate of fence fromthat under section

(1) [1928] 18 L.W 946.

(2) (1901] 6 WN. 98.

1211

302, read with section 149 or section 325, read with section
149, etc. and to that extent the Madras viewis Jincorrect.
It was urged by reference to section 40 of the Indian  Pena

Code that section 149 cannot be regarded as creating an
' of f ence’ because it does not itself provide for a
puni shrent . Section 149 creates an offence but the
puni shnment nust depend on the offence of which the offender
is by that section made guilty. Therefore the appropriate
puni shment section must be read with it. ~It was neither
desirable nor possible to prescribe one uniform punishnent
for all cases which may fall within it. The finding that

all the nmenbers of an unlawful assenbly are guilty of the
of fence commtted by one of themin the prosecution of the
conmon object at once subjects all the nenbers to the

puni shment prescribed for that offence and thet relative
sentence. Reliance was al so placed upon the decision of the
Patna H gh Court in Ramasray Ahir v. King-Enmperor(1l) as well
as the decision of the Allahabad H gh Court in Sheo Ram -and
QO hers v. Enperor(1). |In the fornmer case the decision  of
the Privy Council in Barendra Kumar Ghosh’s case was not
consi dered and the decision followed the Full Bench of the
Madras Hi gh Court and the opinion of Sir John Edge. In the
|atter case the All ahabad Hi gh Court definitely declined to
answer the question as to whether the accused charged wth
an offence read with section 149, Indian Penal Code, or with
an offence read with section 34, Indian Penal Code, could be
convi cted of the substantive offence only.

After an exami nation of the cases referred to on behalf of
the appell ant and the prosecution we are of the opinion that
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the view taken by the Calcutta High Court is the correct
vi ew nanely, that a person charged with an offence read with
section 149 cannot be convicted of the substantive offence
without a specific charge being framed 'as required by
section 233 of the Code of Crimnal Procedure.
It was urged that in view of the decision of this Court in
Karnail Singh and another v. State of Punjab(1l) a conviction
under section 302, read with see-
(1) [1928] I.L.R 7 Patna 484. (2) A l.R 1948 All. 162,
(3) 1954 S.C.R 904,
155
1212
tion 149, could be converted into a conviction under section
302/34 which the trial Court did. There could be no valid
objection, therefore, “to converting a conviction under
section 302/34 into one under section 302 which the High
Court did.” This argunent is unacceptable. The Hi gh Court
clearly found that section 34 was not applicable to the
facts ' of  the case and acquitted the other accused under
section. '302/34, “that is to say the other accused were
wongly convicted by thetrial court in that way but the
appel | ant shoul d have been convi cted under section 302. The
Hi gh Court could not do what the trial court itself could
not do, namely, convict under section 302, as no separate
charge had been framed under that section
It was urged by the Prosecution that under the provisions of
section 236 and section 237 of the Code of Crimna
Procedure a person could be convicted of an offence which he
is shown to have committed alt hough he was not charged wth
it. Section 237 of the Code of Crimnal Procedure is
entirely dependent on the provisions of section 236 of that
Code. The provisions of section 236 can apply only in cases
where there is no doubt about the facts which can be ' proved
but a doubt arises as to which of several offences have been
conmitted on the proved facts in which case any number of
charges can be framed and tried or alternative charges can
be franed. In these circunstances if there had /'been an
omssion to frane a charge, then under section 237, a
conviction could be arrived at on the evidence although no
charge had been framed. |In the present case there is no
doubt about the facts and if the allegations against the ap-
pel | ant that he bad caused the injuries to the deceased with
takwa was established by evidence, then there could “be no
doubt that the offence of nurder bad been committed. There
was no room for the application of section 236 of the Code
of Crimnal Procedure.
It had been argued on behalf of the prosecution that no
finding or sentence pronounced shall be deenmed invalid
nerely on the ground that no charge was franed. Rel i ance
was placed on the provisions of section 535 of the code of
crimnal procedure

1213
Ref erence was al so made to the provisions of section 537 of
that Code. Section 535 does permit. a court of appeal or
revision to set aside the finding or sentence if in its
opinion the non-framng of a charge has resulted in a
failure of justice. Section 537 also pernmits a court of
appeal or revision to set aside a finding or sentence if any
error, omission or irregularity in the charge has, in fact,
occasioned a failure of justice. The explanation to the
section no doubt directs that the court shall have regard to
the fact that the objection could and should have been
raised at an earlier stage in the proceedings. In the
present case, however, there is no question of any error
omission or irregularity in the charge because no charge
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under section 302 of the Indian Penal Code was in fact
framed.. Section 232 of the Code of Crimnal Proce. dure
permts an appellate court or a court of revision, if
sati sfied that any person convicted of an of fence was ni sl ed
in his defence in the absence of a charge or by an error in
the <charge, to direct a newtrial to be had upon a charge
franed in whatever manner it thinks fit. In the present
case we are of the opinion that there was an illegality and
not an irregularity curable by the provisions of sections
535 and 537 of the Code of Criminal Procedure. Assumi ng,
however, for a noment that there was merely an irregularity
which was curable we are satisfied that, in the circum
stances of the present case, the irregularity is not curable
because the appellant was msled in his defence by the
absence of a charge under section 302 of the Indian Pena
Code.
By fram ng a charge under section 302, read with section 149
of the Indian Penal Code against the appellant, the Court
indicated that it was not charging the appellant with the
of fence of nmurder and to convict himfor rmurder and sentence
him under section 302 of the Indian Penal Code was to
convict him of an offencewith which he had not been
charged. In defending hinself the appellant was not called
upon to nmeet such a charge and in his defence he may well
have considered it unnecessary to concentrate on that part
of the prosecution ease, Attention has been
1214
drawmn to the Medical -evidence. Wth reference to injury
No. | the doctor stated that the wounds - were not very
clean-cut. It is further pointed out that the other incised
injuries on the head were bone deep. The bone, however, had
not been out. Injuries on the head although inflicted by a
bl unt weapon nay sonetines assune the characteristics of an
i nci sed wound. Ref erence was nmade to @d asgow on | Medica
Jurisprudence, 9th Ed., at page 241, where it is stated that
under certain circunstances, and in certain situations on
the body, wounds produced by (a blunt instrunent nay
stinmul ate the appearance of an incised wound. These wounds
are usually found over the bone which is thinly covered with
tissue, in the regions of the head, forehead, eyebrow,
cheek, and |lower jaw, anmpbng others. It is also pointed that
Vas Dev P.W 2 bad admitted that Mtu took away the takwa
from the appellant after Sadhu Ram had been dragged out of
the shop but no takwa bl ow was given outside the shop
Prakash Chand P.W 4, another eye-witness,  also- admtted
that Mtu had taken the takwa fromthe appellant when they
had cone out of the shop. It was urged that if a specific
charge for nmurder had been franmed agai nst the appellant, he
woul d have questioned the doctor nore closely  about’  the
incised injuries on the head of the deceased, as well as the
prosecution w tnesses. It is difficult to hold in the
ci rcunst ances of the present case that the appell ant was not
prejudi ced by the non-fram ng of a charge under section 302,
I ndi an Penal Code.
Having regard to the view expressed on the question of law,
it is unnecessary to refer to the argunments on the facts.
The appeal is accordingly allowed and the conviction and the
sentence of the appellant is set aside and the case of the
appel l ant is remanded to the court of Sessions at Jullundur
for retrial after fram ng a charge under section 302 of the
I ndi an Penal Code and in accordance with | aw.
Appeal all owed.
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