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ACT:

Income Tax Act, 1961 (43 of 1961), s. 127(1)-Income-tax
Proceedings transferred from one Incone-tax Oficer to
another in the sane locality -Recording of reasons, whether
mandat ory-Proviso to s. 127(1) effect of.

HEADNOTE

I ncome-tax proceedings against the appellant before two
officers in Calcutta were transferred by an order of the
Central Board of Revenue under s. 127(1) of +the Indian
I ncome-tax Act, 1961 to another Incone-tax Officer in the
sane place. The transfer was chall enged by the appellant in
wit proceedings before the Crcuit Bench of the Punjab Hi gh
Court at Delhi as being invalid on the ground, that in  not
recordi ng the reasons for the transfer, the order nmmking the
transfer did not conply with a mandatory provision of  s.
127(2). The High Court having-turned down the  plea, the
appel l ant cane to the Supreme Court by special | eave.

It was contended by the appellant that although the proviso
to s. 127(1) made the giving of a hearing to ‘the assessee
unnecessary in cases where the transfer was fromone of ficer
to another in the sane city, place, or locality, the
provision for recording reasons which was nandatory ' under
the main clause of s. 127(1) had not been simlarly
di spensed with. Therefore even in those cases which were
covered by the proviso reasons had to be recorded.

HELD : The recording of reasons was a corollary to, -and
bound up with the provision for a hearing. [674 CD.

Where the transfer was froman officer in one locality to an
officer in another locality it was provided that a hearing
should, if possible, be given to the assessee. Reasons for
the transfer had to be recorded to show that the objections
of the assessee had been taken into account. Even when a
hearing was not actually given on the ground that it was not
possi bl e, recording of reasons renmained desirable for the
sati sfaction of the assessee.[674 E-F].

However when the transfer was fromone officer to another in
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the sanme locality, no question of giving a hearing to the
assessee arose as there was no prejudice to him Under s.
124(3) of the Act all the officers in the sane locality had
concurrent jurisdiction. An order of transfer wthin the
locality was a purely administrative order, based entirely
on the conveni ence of the department. On principle in such
cases neither can notice be said to be necessary, nor would
it be necessary to record any reasons for the transfer. [675
A-D].

The provision for hearing and for recording of reasons was
made in s. 127(1) obviously in conpliance wth t he
observations of this Court in Pannalal Binjraj v. Union of
I ndi a. In that case where the order of transfer from one
locality to another had been chall enged as violative of Art.
14, the court while holding that it was unconstitutional
remarked. that it was desirable before transferring a case
to give the assessee a hearing and to record reasons. [676
E-G.

672

Consi dered in this background and in the |ight of the object
sought to-achieved, the proviso to s. 127(1) only neant that
in cases covered it no opportunity need be given to the
assessee, and the consequential pee for recording reasons
was al so unnecessary. The inpugned orders there fore
remai ned valid. [677 A-C

Pannalal Binjraj v. Union of India, [1957] S.C. R 233,
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 22 of 1964
and Cvil Appeal No. 261 of 1964.
Appeal s by special |eave fromthe judgnent and order date
April 10, 1963 of the Punjab H gh Court (G rcuit Bench) at
in CGivil Wit Nos. 258-D and 257-D of 1963.
B. N. Kirpal, S. Murty and K. K Jain, for the appellant
(in both the appeals).
S. Y. GQupte, Solicitor-General,; N D. Karkhanis and R
Sacht hey, for the respondents (in both the appeals).
The Judgrment of the Court was delivered by
Gaj endragadkar C. J. These two appeals arise out of two wit
petitions filed by the appellant Kashiram Agarwala in the
Punjab High Court, G rcuit Bench, at Del hi challenging the
validity of two orders passed by the Central® Board of
Revenue (hereinafter called 'the Board under s. 127(1) of
the Income-Tax Act, 1961 (No. 43 of 1961) (hereinafter
called "the Act). These two orders have been passed on. the
18t h January, 1963, and they have directed that the incone-
tax proceedi ngs then pendi ng agai nst the appellant shoul d be
transferred fromthe Income Tax Oficers "D Ward  District
IV(1), and 'F Ward District I1V(2) Calcutta, respectively to
the Income Tax Oficer 'F Ward Conpanies District  1I1,
Calcutta. The petitioner alleged that these two orders were
invalid, because before exercising its power under _s.
127(1), the Board had failed to conply with a mandatory
requi r enent prescribed by the said provision. These
petitions were dism ssed summarily by the High Court, and it
is against these orders of summary rejection that the
appel  ant has conme to this Court by special |eave.
Section 127(1) of the Act reads thus:
"The Conmi ssioner may, after giving t he
assessee a reasonable opportunity of being
heard in the matter wherever it is possible to
do so, and after recording his reasons for
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doing so, transfer any case from one |ncone
Tax O ficer subordinate to himto another also
subordi -

673

nate to him and the Board may sinilarly
transfer any case fromone Incone-tax Oficer

to anot her:
Provided that nothing in this sub-section
shal | be deened to require any such

opportunity to be given where the transfer is
from one Income-tax Oficer to another whose
offices are situate in the sanme city, locality
or place."
Sub-section (2) lays down that the transfer which is
aut horised to be nade by sub-section (1), can be nmade at any
stage of the proceedings, and shall not render necessary the
reissue of any notice already issued by the Incone-tax
Oficer from whomthe case is transferred. There is an
explanation to s. 127 which it is unnecessary to nention
It is common ground that the inmpugned orders do not record
any reasons why the Board thought it necessary to transfer
the cases pendi ng agai nst the appellant fromone Income-tax
Oficer to the other; and the argument is that s. 127(1)
i nposes an obligation onthe authority exercising its power
under the said section to record its reasons for directing
the transfer of a case from one Incone-tax Oficer to
anot her . It will be noticed that s. 127(1)  requires that
where the power conferred by it is intended to be exercised,
an opportunity shoul d be given to the assessee wherever it
is possible to do so;, and reasons have to be recorded for
maki ng the order of transfer. —The requirement that opport-
unity should be given, cannot be said to be obligatory,
because it has been left to the discretionof the authority
to consider whether it is possible ‘to give such an
opportunity to the assessee. It is, of course, true that in
comng to the conclusion that it is not possible to give the
required opportunity to the assessee, the authority nust act
reasonably and bona fide; but if the authority cones to the
conclusion that it is not possible to give a reason. able
opportunity to the assessee, that can be dispensed wth.
That, however, is not so with regard to the requirement that
reasons nmust be recorded for making the transfer. So far as
s. 127(1) is concerned, there is no dispute about this
posi tion.
The question which calls for our decision.in the present
appeals is : what is the effect of the proviso to s.” 127 (1)
? The proviso lays down that nothing in sub-section (1)
shal |l be deened to require any such opportunity to be given
in a case like the present. It is plain that the transfer
in the present case is from one Incone-tax Oficer to
anot her whose offices are situated in the same |ocality; and
so, the point to consider is, what is the effect of this
proviso? It is urged by M. Jain that the effect of the.
674
proviso is that the requirement as to the giving of a
reasonable ,opportunity alone is dispensed with in respect
of cases falling under the proviso, but not the requirenent
as to the recording of reasons. |If the words used in the
proviso are literally construed, it nmay have to be conceded
that there is sone force in this contention
But, on the other hand, the provision that nothing in sub-
section (1) shall be deened to require any opportunity to be
given, is worded in an enphatic form and that fact has to
be home in mnd in considering the effect of the proviso.
Besides, it would not be unreasonable to assune that the
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recording of reasons prescribed by S 127(1) would be
appropriate where a transfer is being nade otherwise than in
the manner prescribed by the proviso. In such a case,
normal ly, the assessee has to be given a reasonable
opportunity to be heard; and the natural corollary of -this
requirenent is that his objections to the transfer should be
considered and reasons given why the transfer is made des-
pite the objection of the assessee. 1In other words, the
requirenment as to the recording, of reasons flows as a
natural consequence and corollary of the requirement that a
reasonabl e opportunity should be given to the assessee. |If,
however, a reasonable opportunity is not given to the
assessee on the ground that it is not possible to do so, S
127(1) requires that the transfer being of a category where
a reasonable opportunity should be given to the assessee,
the authority should record its reasons for nmaking the
transfer, even though no opportunity was in fact given to
the assessee. |If that be the true position, it is not easy
to understand why the proviso should be so construed as to
require reasons to be given for the transfer, even though no
opportunity to the assessee is required to be given. That
is one aspect of the matter which has to be borne in mind in
determ ning the true scope and -effect of the proviso.
There is another ~consideration which is also relevant.
Section 124 of +the Act deals wth the jurisdiction of
Income-tax O ficers.” 'S. 124(3) provides that wthin the
l[imts of the area assigned to him the Inconme-tax O ficer
shal I have jurisdiction-
(a) in respect of any person carrying on a
busi ness or profession, if the place at which
he carries on his business of profession is
situate within the area, or where his business
or profession is carried onin nore places

than one, if the principal place of his
busi ness or profession is situate within the
area, and

(b) in respect of ‘any other person /residing

within -the area.
675
This provision clearly indicates that where a transfer is
made under the proviso to s. 127(1) from one -1ncone-tax
Oficer to another in the sane locality, it merely nmeans
that instead of one Incone-tax O ficer who is conpetent to
deal with the case, another Incone-tax O ficer has been
asked to deal wthit. Such an order is. purely in the
nature of an adm nistrative order passed for. —considerations
of conveni ence of the department and no possibl e prejudice
can be involved in such a transfer. VWere, as in_the
present proceedi ngs, assessnent cases pending against’ the
appel l ant before an officer in one ward are transferred to
an officer in another ward in the same place, “there is
hardly any occasion for nmentioning any reasons as @ such
because such transfers are invariably made on grounds of
adm ni strative conveni ence, and that shows that on principle
in such cases neither can the notice be said to be
necessary, nor would it be necessary to record any reasons
for the transfer. The provisions contained” in s. 124(3) of
the Act deal with the sane topic which was the subject-
matter of s. 64(1) and (2) of the earlier |Income-tax Act,
1922 (No. 11 of 1922). There is, however, this difference
between these two provisions that whereas s. 124 fixes
jurisdiction, territorial or otherw se, of the Incone-tax
Oficers, s. 64 fixed the place where an assessee was to be
assessed.
In this connection, it is also necessary to take into
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account the background of the provision contained in s. 127.
In Pannalal Binjraj v. Union of India(l) the validity of s.
5(7A) of the earlier Act of 1922 was chal |l enged before this
Court. The said section had provided that the Conm ssioner
of Income-tax may transfer any case from one |ncone-tax
O ficer subordinate to himto another, and the Central Board
of Revenue mmy transfer any case fromany one |ncone-tax
Oficer to another. Such transfer may be nmade at any stage
of the proceedi ngs, and shall not render necessary the are-
i ssue of any notice already issued by the Incone-tax O ficer
from whomthe case is transferred. The argunent which was
urged before this Court in challenging the validity of this
provision was that it infringed the citizens’ fundanenta

rights conferred by Articles 14 and 19(1)(g) of the Con-
stitution. |In support of this argument, reliance was placed
on the fact that s. 64(1) and (2) conferred a right on the
assessee to have his tax matter adjudicated wupon by the
respective officers nmentioned in the said provisions; and
since 's. 5(7A) authorised the transfer of the assessee’'s
case fromone Incone-tax O ficer to another, that involved
i nfringenent of his fundamental rights

(1) [1957] S.C.R 233.

676

guaranteed by Articles 14 and 19(1)(g) read with s. 64(1) &
(2). It is necessary to enphasise that s. 5(7A) authorised
transfer of incone-tax cases fromone officer to another not
necessarily wthin the sane place. In other words, the
transfer authorised by s. 5(7A) woul dtake the case fromthe
jurisdiction of an officer entitled to try it under s. 64(1)
& (2) to another officer who may not have jurisdiction to
try the case under the said provision. That, -indeed, was
the basis on which the validity of S. 5 (7A) was chal | enged.
This Court, however, repelled the plea raised against the
validity of the said section on the ground that the ' right
conferred on the assssee by s: 64(1) & (2) was not an
absol ute right and nust be subject to the primary object of
the Act itself, nanely, the assessnent and collection of the
income-tax; and it was also held that where the exigencies
of tax collection ,so required, the Conmi ssioner of Incomne-
tax or the Central Board of Revenue had the power to
transfer his case under S. 5 (7A) to sone other officer
outside the area where the assessee resided or carried on
busi ness. That is hows. 5(7A) was sustai ned.

Even so, this Court observed in the case of ~Pannalal

Binjraj(l) that it would be better if an. opportunity is
given to the assessee in cases where the powers conferred by
s. 5(7A) were intended to be exercised, because  he would
then be able to nmention his objections to ‘the intended
transfer. It is in that connection that this Court further
expressed its opinion that if the reasons for naking the
transfer "are reduced, however briefly, to witing, it wll

help the assessee in appreciating the circunstances @ which
make it necessary or desirable to order such a transfer." It
is obviously in pursuance of these observations that the
Legi sl ature has nmade the relevant provisions in s. 127(1) of
the Act. |If this background is home in mnd, it would be
clear that the propriety of giving an opportunity to an
assessee and the desirability of recording reasons which
this Court enphasised, had reference to cases wher e
transfers were intended to be made from an Income-tax
Oficer in one place to the Incone-tax Officer in another
pl ace; and they obviously had no reference to transfers like
the present where instead of one officer dealing with the
case, another officer in the sane place is asked to dea

with it.
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It is inthe light of these considerations that we have to
construe the proviso to S. 127(1). As we have already
i ndi cated, the construction for which M. Jain contends is a
reasonably possible construction. 1In fact, if the words
used in the proviso are literally read, M. Jain would be
justified in contending that

(1) [1957] S.C.R 233.
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requi renent that reasons nust be recorded applies even to
falling under it. On the other hand, if the obvious object
proviso is taken into account and the rel evant previ ous ound
is borne in mnd, it wuld al so seemreasonable to that in
regard to cases falling under the proviso, an opportneed not
be given to the assessee, and the consequential to record
reasons for the transfer is also unnecessary, and view is
pl ai nly consistent with the schene of the provision and true
intent of its requirenents. W would accordingly hold the
i mpugned orders~ cannot be challenged on the ground that
Board has not recorded reasons in directing the transfer of
the pendi'ng agai nst the assessee fromone Incone-tax Oficer
other in the sane |ocality.

The result is, the appeals fail and are disnmi ssed. There be
no order as to costs.

Appeal s di sm ssed.
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