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ACT:

Indian Inconme-tax, 1922 (11 of 1922), s. 49E-C aimof Set-
off-Prior adjudication of anpunt of refund due whether
necessary-"found to be due", meaning of-"In Ilieu of
paynment”, neani ng of-Set-off canhe given only when there is
subsi sting obligation to make refund.

HEADNOTE

The appel | ant conmpany nade a claimunder s. 5 of the Income-
tax (Double Taxation Relief) (Indian States) Rules, 1939,

for refund of the income-tax paid by it in an Indian State.

The claimwas rejected by the Incone-tax Officer ‘as /tine-
barred. The Commi ssioner of Incone-tax and the Centra

Board of Revenue refused to interfere and the appell ant
sought no further legal renmedy against their orders.

Subsequently on certain tax demands being nmade by the
Income-tax O ficer, the appellant nade representation that
the anmobunts in respect of which application had earlier been
made wunder r. 5 should be set off against- the  denmand as
provided by s. 49E of the Indian Income-tax Act, 1922. The
I ncome-tax authorities having rejected this claimalso, the
appellant went to the Hi gh Court under Art. 226 of. the
Constitution. The High Court held that the expression found
to be due" in s. 49E clearly neant that there nust be, prior
to the claim of set off, an adjudication whereunder an
amount is found due by way of refund to the person claimnng
set off. Since there was no such adjudication in the
appel l ant’ s favour, the wit petition was di smi ssed.

However a certificate of fitness under Art. 133(1) (c) was
granted to the appellant.

HELD : (i) It is not necessary that there should be a prior
adj udi cation before a claimcan be allowed under s. 49E

There is nothing to debar the Income-tax Oficer from
determ ning the question whether a refund is due or not when
an application is made to himunder s. 49E. The words "is
found" do not necessarily lead to the conclusion that there
must be a prior adjudication. [419 D E

(ii) The set-off under s. 49E nust however be "in lieu of
paynent’ whi ch expression connotes that paynent is
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outstanding i.e. there is a subsisting obligation on the
Income-tax O ficer to pay. If aclaimto refund is barred
by a final order, it cannot be said that there is a

subsisting obligation to make the payment. [419 F-G

Stubbs v. Director of Public Prosecutions 24 QB.D. 577
relied on.

(iii) In the present case the orders of the Conm ssioner
and the Central Board of Revenue rejecting the appellant’s
claimunder r. 5 of the Indian State Rul es had becone fi nal
They were not challenged even in the petition wunder Art.
226. There was thus no subsisting obligation on the part of
the I ncone-tax Oficer to make paynent to the appellant, and
the claim of the appellant under s. 49E nust therefore,
fail. [419 G H|

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: CGivil Appeal No. 136 of 1964.
415

Appeal fromthe judgnent and order dated February 24, 1961
of the Bonbay High Court in M'sc. Application No. 333 of
1960.

A V. Vi swanatha Sastri, T. A Ramachandra, J. B.
Dadachanj i, 0. /C. _Mathur and Ravinder Narain, for the
appel | ant .

R. Ganapathy Iyer, R H Dheber and R S. -~ Sachthey, for
the respondent.

The Judgrment of the Court was delivered by

Sikri, J. This is an appeal on a certificate granted by the
H gh Court of Bonbay against its judgnent dated February 24,
1961, dismssing the petition filed by the appellant under
Art. 226 of the Constitution of India. This appeal raises a
short question as to the constructionof S. 49E of the
Indian IncomeTax Act, 1922, hereinafter referred to as the
Act. Before we deal with this question, it is necessary to
set out the relevant facts.

The appellant, at the naterial tinme, carried on business not
only in India but also outside India, i.e. Ceylon, the
fornmer States of Kol hapur and Kapurthal a and ot her  pl aces.
It is not necessary to give the facts relating to-the income
in Ceyl on and Kol hapur because if the facts relating to the
income nmade in Kapurthala are stated, these will bring out
the real controversy between the appellant and the Revenue.
W nmay nention that it is commobn ground ~that ~the facts
relating to Ceylon income and Kol hapur i ncone are
substantially simlar

On July 9, 1954, the appellant wote a letter to the |Income
Tax O ficer, Conpanies Crcle, Bonbay, stating that for' the
assessment year 1949-50, it was entitled to refund on the
income taxed in Kapurthala State. It attached an - origina
certificate for tax showi ng paynment of Rs. 37,828/11/-, and
requested that a refund order be passed at an early ‘date.
On June 27, 1956, the Income Tax O ficer rejected the claim
on the ground that the claimfiled by the appellant was not
within the time limt of four years laid down inr. 5 of
I ncome- Tax (Doubl e Taxation Relief) (Indian States) Rules
1939- herei nafter called the Indian States Rules. On
Decenmber 18, 1956, the appellant filed a revision, under s.
33A of the Act, against the said order, before the Com
m ssioner of |ncone-Tax, Bonbay. The appellant stated in
the petition that "unfortunately the Conpany’'s assessnent
for the vyear in question was conpleted by the Incone-Tax
Oficer on

416




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

the last day of the financial year 1953-54, i.e., 31-3-1954
being the |ast date on which their claimfor double incone-
tax relief should have been |lodged. In absence of the
assessment order being received by the Conpany it was not
physically practicable for the assessee to lodge its claim
for double income-tax relief and as such the tine prescribed
under Section 50 had already expired when the assessnent
order was received by the conpany." The Conmi ssioner made
some enquiries. The appellant, inits letter dated June 30,
1958, replied that no provisional claimfor double income-
tax relief was made by the appellant wthin the tine
prescri bed. The appellant reiterated its own plea that it
was not "physically practicable" for the assessee to | odge
its claimfor double-tax relief within the tinme prescribed.

The Comm ssioner, however, rejected the petition. He
observed that "the assessment in the Kapurthala State was
made on 20-3-1950, i.e:, much before the assessment was
conpl eted by the Bombay Incone-tax Oficer. Not hi ng

prevent ed t he petitioner, therefore, from filing a
provi si onal cl ai mbefore the period of Iimtation was over.
At |east, it should have nmade such a claimbefore the | ncone

Tax O ficer at the tine of assessment. | regret | cannot
condone the delay in filing the claim as there is no
provision wunder Section 50 for such  condonation.” The

appel | ant then approached the Central Board of Revenue. The
Central Board of Revenue, by its |letter dated Decenber 31
1958, declined to interfere in the natter. The appel | ant
did not take any steps to apply to the H gh Court under Art.
226 for quashing the above orders of the Conm ssioner of
I ncome- Tax or the Central Board of Revenue.

On  August 28, 1959, the Incone-Tax Oficer Jissued three
noti ces of demand under s. 29 of the Act in respect of the
Assessnent years 1949-50, 1950-51" and 1951-52. The
appellant then wote a letter dated Septenmber 4, ' 1959,
requesting the InconeTax O ficer to set off the refunds to
whi ch the appellant was entitled pursuant to the Provisions
of I ncone-Tax (Double Taxation Relief) (Ceylon) Rules, 1942,
and read with the provisions of ss. 49A and 48 of the
I ncome- Tax Act, in respect of the assessnent years 1942-43,
1943- 44 and 1944-45, relating to Ceylon, and the assessnent
year 1947-48 and 1949-50 relating to Kol hapur and
Kapurthal a, against the said demands. In this letter the
appel l ant gave argunents in support of its request. In
short, the argunent was that although the applications
claimng those refunds were subnmitted beyond the  prescribed
time limt, nevertheless the appellant had a right still,
pursuant to the the provisions of s. 49E, to call upon the
I ncome-Tax Oficer to

417

set off the refunds found to be due to the appell ant” agai nst
the tax demands raised by the Income-Tax O ficer- on the
appel l ant. The appell ant al so approached the Central | Board
of Revenue,. urging simlar points. The Central Board of
Revenue, however, by its letter dated June 24, 1960,
declined to interfere in the matter.

The appellant then on Cctober 7, 1960, filed a petition
under Art. 226 of the Constitution. After giving the
rel evant facts and subm ssions, the appellant prayed that
the High Court be pleased to issue a wit in the nature of
Mandamits or a wit, direction or order under Art. 226 of
the Constitution, directing the respondents to set off the
refunds due to the petitioner under the aforesaid double
taxation relief rules against the tax payable by it for the
assessment year 1955-56. It appears that in the neantine
the petitioner had paid tax for the assessnent years 1949-50
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and 1950-51, and the denand for Rs. 89,000.58 for the
assessment year 1951-52 was kept in abeyance, and | ater when
the assessnent for 1955-56 was conpleted, the Incone-Tax
Oficers had agreed to keep in abeyance Rs. 79, 430.19 out of
the total demand relating to the assessnent year 1955-56,
till the decision of the Central Board of Revenue. The
second prayer was that the H gh Court be pleased to issue
wits in the nature of Prohibition or other direction or
order under Art. 226 of the Constitution prohibiting the
respondents, their officers, servants and agents from
demandi ng or recovering fromthe petitioner the tax payable
by it for the assessnent year 195556 without first setting
of f against that tax the refunds due to the petitioner under
the aforesaid double tax relief rules. It will be noticed
that no prayer was nmade for quashing the order of the
Conmi ssi oner, dated August 23, 1958, and the order of the
Central Board of Revenue dated Decenber 31, 1958. It was
i ndeed contended by M. S. P. Mehta, the | earned counsel for
the appellant before the High Court that the appellant was
not challenging the orders of the |ncone-Tax Oficer
rejecting his application for refund, but was only
chal | engi ng t he orders made by them rejecting its
application for grant of set off.

M. Viswanatha Sastri, the |earned counsel for the appell ant
first wurged that/ as conpliance with r. 5 of the Indian
States Rules, 1939 was physically inpossible, r. 5 did not
apply, and consequently the refund due to  the appellant
notwithstanding r. '5. But we cannot go into the question
whether r. 5 was rightly or wongly applied by the Income-
Tax authorities. The

418
orders dated August 23, 1958 and Decenber 31, 1958, cannot
be attacked in these proceedings. Therefore, 'we nust

proceed on the basis that those orders were validly | passed.
We- express no opinion whether the view of the Incone-Tax
authorities that r. 5 was applicable in the circunstances of
the case was correct or not.
This takes us to the construction of s. 49E. Section 49E
reads thus :
"49E. Power to set off _anpbunt of refunds
agai nst tax remmi ni ng payabl e. Wher e under any
of the provisions of this Act, a refund is
found to be due to any person, the I|ncone-tax
Oficer, Appellant Assistant Comm ssi oner -~ or
Conmi ssi oner, as the case nmay be may, in lieu
of paynent of the refund, set off the anount
to be refunded, or any part of that anount
against the tax, interest or penalty if _ any,
remai ni ng payable by the person to whom the
refund is due."
The High Court held that s. 49E of the Act did not “give :any
assi stance to the appellant because, according to it, | there
,must be prior adjudication in favour of the appellant. The
Hi gh Court observed that "the expression found to be due”
clearly neans that there nust, prior to the date set off is
clainmed, be an adjudication whereunder an amount is found
due by way of refund to the person claimng set off."
M. Sastri contends that it is not necessary that there
should be a prior adjudication to enable a person to claim
set off. He says that the Income-Tax O ficer can decide the
guestion whether refund is due or not when an application
for refund is made to him On the facts, he says that it is
clear that the appellant is entitled to refund under r. 3 of
Indian States Rules, 1939, and the Incone-Tax O ficer has
only to calculate the relief due and then set it off. The
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| earned counsel for the respondent, M. Ganapath Ilyer, on
the other hand, contends that the orders of the Commi ssioner
and the Central Board of Revenue having becone final, there
was no obligation on the Income-Tax Oficer to nmake any
payment of refund, and he says that it is a condition
pr ecedent to the applicability of s. 49E that the |ncone-
Tax O ficer nmust be under an obligation to nake a paynent.
He points out that the expression "in lieu of paynent of the
refund’” clearly indicates that the Incone-Tax O ficer nust

be under an obligation to nmake a payrment of refund. He
further contends
419

that the refund is not due under the Act but under the said
Rul es, and therefore, s. 49E does not apply.

There is no difficulty in refuting the contention of the
| ear ned counsel for the Revenue that the refund, if due, was
due under the provisions of the Act. Section 59(5) provides
that the rules made under this section shall have effect as
if enacted under this Act. This provision thus nmkes the
I ndian St'ate Rules, 1939, part of the Act, and consequently
if a refund is due under the Rules, it would be refund due
under the Act within the meaning, of s. 49E
The question then arises as to whether there should be a
prior adjudication existing before a set off can be allowed
under 49E, and whether there is any other condition which is
necessary to be fulfilled before the section becones
applicable. W are of the opinion that it is not necessary
that there should be'a prior adjudication before a claimcan
be allowed under 's. 49E. Thereis nothing to debar the
I ncome-Tax O ficer fromdetermning the questi on whether a
refund is due or not when an applicationis nmade to him
under S. 49E. The words "is found" do not necessarily |ead
to the conclusion that there nmust be a prior adjudication
But this is not enough to sustain the claim of the,
appel | ant . It nust ,till show that a refund is due to it.
The words "found to be due"” in s. 49E may possibly cover a
case where the claimto refund has been held barred under r
5 of the Indian State Rules but that this is not the correct

neaning is nade clear by the expression "in Ilieu of
paynent " . Thi s expression, according to us, connotes that
paynment is outstanding, i.e. that there is -subsisting
obligation on the Income-Tax Oficer to pay. If aclaim to
refund is barred by a final order, it cannot be said that
there. is a subsisting obligation to nake a paynent. The
expression "in lieu of" was construed in Stubbs v. Director
of Public Prosecutions(1). It was held there that where a

liability has to be discharged by, Ain lieu of ~ B, there
must he a binding obligation on Bto do it before A can be

charged with it. In our opinion, there nust be a subsisting
obligation to make the paynment of refund before a person is
entitled to claima set off under s. 49E. In this case in

view of the orders of the Comm ssioner and the Central Board
of Revenue nmentioned above there was no subsisting obli-
gation to pay, and therefore, the claimof the appellant
must

(1) 24 Q B. D 577

420

Therefore, agreeing with the High Court, we hold that S. 49E
of the Act is of no assistance to the appellant and that the
petition was rightly dismssed by the H gh Court. The
appeal accordingly fails and is dismssed, but in the
circunstances of the case there will be no order as to
cost s.

Appeal dism ssed
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