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PETI TI ONER
SPECI AL LAND ACQUI SI TI ON & REHABI LI TATI ON OFFI CER, SAGAR

Vs.

RESPONDENT:
M S. SESHAG RI RAO & ANR.

DATE OF JUDGVENT:
31/ 01/ 1968

BENCH

SHAH, J.C.
BENCH

SHAH, J.C.
RAMASWAM , V.

Cl TATI ON:
1968 Al R 1045 1968 SCR (2) 892
Cl TATOR | NFO :

R 1972 SC2224 (1)

ACT:

Land Acquisition Act (1 of 1894).-Grant of \land on condition
to surrender without conpensation-Proceedings under Land
Acqui sition Act-Conpensati on, how payable.

HEADNOTE:

The, Governnment of Mysore, granted a plot of land to the
respondents wth the added conditionthat "in the event of
the Government requiring the |and for any reason what soever.
the grantee shall surrender the land to the Governnent
wi t hout cl ai m ng any conpensation”. ~ The Governnent acquired
the |land by adopting the procedure prescribed by the Land
Acqui sition Act but no conmpensation was awarded to the
grantees for the land. The High Court, in appeal, hel'd that
since the Governnment had failed to exercise the right which
it had under the terns of the grant and had acted under the
Land Acquisition Act, the grantees were entitled to

conpensation as provided under the Act. In appeal, this
Court,
HELD : After obtaining possession of the land in pursuance

of statutory authority under s. 17 of the Land Acquisition
Act, the CGovernnent could not seek to exercise the option
conferred by the terms of the grant. The grantees  were
entitled to Conpensation for the | and of which the ownership
was vested in them But in assessing conmpensation  payabl e
to the grantees, existence of the condition which -severely
restricted their right could not be ignored. [B-C

The Act is silent as to the acquisition of partial interests
in land but it cannot be inferred therefromthat interest in
land restricted because of the existence of rights of the
State in the | and cannot be acquired. Wen land is notified
for acquisition for a public purpose and the State has no
i nt erest therein, market value of the land nust be
det erm ned and apporti oned anbng the persons entitled to the
| and. VWere the interest of the owner is. clogged by the
right of the State, the conpensation payable is only the
mar ket val ue of that interest, subject to the clog. [895 B

d

The Collector of Bormbay v. Nusserwanji Rattanji Mstri &
Ors. [1955] S.C.R 1311, foll owed.
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Attorney-General v. De Kayser’'s Royal Hotel Ltd., [1920]
A.C. 508, referred to.

CGovernment of Bonmbay v. Esufali Sal ebhai, |I.L.R 34 Bom
618, approved.

State of Madras v. A Y.S. Parisutha Nadar, [1961] ML.J.
285, di sapproved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 335 of 1966.
Appeal by special |eave fromthe judgment and order dated
Novermber 6, 1963 of the Mysore Hi gh Court in Msc. Appea
No. 293 of 1961.

could not be ignored. [894 B-(] I

893

Niren De, Solicitor-Ceneral, R Copalakrishnan and S. P.
Nayar, for the appell ant.

Naunit 'Lal and T. S. Ramachandran, for the respondents.

The Judgrment of the Court was delivered by

Shah, J. On April 15, 1952, the Governnent of Msore granted

an area of | | acres and 38 gunthas of land situate in
village Hebbyle to the respondents to this appeal. The
grant was nade in Form Appendix 'E to the Msore Land
Revenue Rule.-, with the added condition that "in the event

of the Governnent requiring the land for any reason
what soever, the grantee shall surrender the land to the
CGovernment wi t hout claimng any conpensation". On January
11, 1958, the CGovernnent of Msore published a notification
under s. 4 of the Land Acquisition Act that the [ and granted
was |likely to be needed for a public purpose. By a
subsequent notification nade under s. 17(4)  of ‘the Land
Acqui sition Act, CGovernnent dispensed with the enquiry under
s. 5-A of the Act and obtai ned possession of the |and. In
assessi ng conpensation, the Land Acquisition Oficer did not
award any conpensation for the |and, and awarded Rs. 1,495/-
for inprovenent clainmed to have been nade to the |land by the
gr ant ees. In a reference under s. 18 of the Land
Acquisition Act, the District Court agreed with the Land
Acquisition Oficer. |In appeal, the H gh Court of" Msore
set aside the award and renanded the case to the District
Court with a direction to determ ne the compensati on payabl e
to the grantees and to dispose of the case according to |aw
The Hi gh Court observed that since the Governnment had failed
to exercise the right which it had under the terms of the
grant and had adopted the procedure prescribed by the Land
Acqui sition Act, conpensation for acquisition under -the
Land Acquisition Act and the process by which the grantees
were to be deprived of the land nmust be foll owed. Agai nst
the order passed by the H gh Court, this appeal is preferred
with special |eave.

Under s. 3(a) "land" is defined as including benefits to
arise out of land, and things attached to the wearth or
permanently fastened to anything attached to the earth. By
s. 4 the appropriate Goverrnnent is authorised to issue a
notification that land in any locality is needed or is
likely to be needed for any public purpose, and thereafter
to exercise certain powers in respect of the land for
determining its suitability for the purpose notified. The
CGovernment may under s. 17 in cases of wurgency take
possessi on of any waste or arable | and needed for the public
purpose and the -land thereupon vests absolutely in the
Government free fromall encunbrances.

The CGovernnent of Mysore did not purport to exercise the
power reserved by the terns of the grant, and adopted the
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pr oce-
894

dure prescribed by the Land Acquisition Act. The High Court
observed, relying upon the decision of the House of Lords in
Attorney-General v. De Kayser’'s Royal Hotel Ltd.(1) that the
CGover nient coul d not, after adopting the procedure
prescribed by the Land Acquisition Act, seek to resort to
the conditions of the grant and claimthat no conpensation
for acquisition of the |and was payable. It is true that
after obtaining possession of the land in pursuance of
statutory authority under S. 17, the Government of Mysore
could not seek to exercise the option conferred by the terns
of the grant. But on that account in assessing compensation
payable to the grantees, existence of the condition which
severely restricted their right could not be ignored. The
grantees were entitled to conpensation for the, land of
whi ch the ownership was vested in them The neasure of that
conpensation is the market value of the land at the date of
the notification, and the nmeasure of that market value is
what a wi'lling purchaser nmay at the date of the notification
under S. 4 pay for the right to the land subject to the
option vested in the Governmnent.

The High Court al so placed reliance upon the judgment of the
Madras High Court  in The State of Madras v. A Y. S
Pari sutha Nadar(2). 1In that case the main question decided
was whether it was open to a clainmant to conpensation for
| and under acquisition to assert title to the land notified
for acquisition as against the State Governnent when the
| and had become vested in the Governnent by the operation of
the Madras Estates (Abolition-and Conversioninto. Ryotwari)
Act 26 of 1948. On behalf of the State it was contended
that once an estate is taken over by the State in . exercise
of its powers under the Estates Abolition Act, the  entire
land in the estate so taken over vested in the State 'in
absol ute ownership, and that no other claimof ownership in
respect of any parcel of the land in the estate could be put
forward by any other person as against the State Governnent
wi thout obtaining a ryotwari patta under the nmachinery of
the Act. The High Court rejected that contention observing
that the Governnment availing itself of the machinery under
the Land Acquisition Act for conmpulsory acquisition and
treating the subject-matter of the acquisition as  not
belonging to itself but to others, is under an obligation to
pay conpensation as provided in the Act, and that the
CGovernment was i nconpetent in the proceedi ng under the  Land
Acqui si tion. Act to put forward its own title to the
property sought to be acquired so as to defeat the rights of
persons entitled to the conpensation. The propositions so
broadly stated are, in our judgnent, not accurate. The Act
contenplates acquisition of land for a public purpose: By
acquisition of land is intended the purchase -of such
interest outstanding in others as clog the right of the
CGovernment to use the land for the public purpose. Were
(1) [1920] A.C. 508.

(2) [1961] 2 ML.J. 285.

895

the land is owed by a single person, the entire nmarket
val ue payable for deprivation of the ownership is payable to
that person : if the interest is divided, for instance,
where it belongs to several persons, or where there is a
nortgage or a |lease outstanding on the land, or the |and
bel ongs to one and a house thereon to another, or Ilimted
interests in the land are vested in different persons,
apportionnent of the conpensation is contenplated. The Act
is, it is true, silent as to the acquisition of partia
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interests in the land, but it cannot be inferred therefrom
that interest in land restricted because of the existence of
rights of the State in the I and cannot be acquired. When
land is notified for acquisition for a public purpose and
the State has no interest therein, market value of the |and
must be determned and apportioned anobng the per sons
entitled to the land. Were the interest of the owner is
cl ogged by the right of the State, the conpensation payable
is only the market value of that interest, subject to the
cl og.
We are unable to agree with the Hi gh Court of Madras that
when land is notified for acquisition, and in the land the
State has an interest, or the ownership of the land is
subject to a restrictive covenant in favour of the State,
the State is estopped fromsetting up its interest or right
in the proceedings for ~acquisition. The State in a
proceedi ng for acquisition does not acquire its own interest
in theland, and the Collector offers and the Gvil Court
assesses conpensation for acquisition of the interest of the
private ‘persons - which gets extinguished by conpul sory
acqui sition _and pays conpensation equivalent to the narket
value of that interest.” There is nothing in the Act which
prevents the State fromclaining in the proceeding for
acquisition of Jland notified for acquisition that the
i nterest proposed to be acquired is a restrictive interest.
W agree wth the observations nmade by Batchelor, J.,
Gover nment of Bombay v. Esufali Sal ebhai (1) at p. 636

" The' procedure |laid down in the Act is so

| ai d down as being appropriate to the specia

case which is considered in the Act, i.e., the
case where the conplete interests are owned
privately. But that special case is, as

understand it, singled out by the |legislature
as the normor typewith the intent that in
other cases whichonly partially conform to
the type the procedure should be followed in
so far as it is appropriate, nor that such
cases shoul d be excluded fromthe Act because
they do not wholly conformto the  type. In
ot her words, CGovernnent ... . are not debarred
from acquiring and paying for the only
outstandi ng interests nerely because the Act,
which primarily contenplates all interests as
l.L.R 34 Bom 618.
896
held outside GCovernment, directs that the,
entire conpensation based upon the market
value of the whole land, nust be | distributed
anmong the clainants. 1In such circunstances,
as it appears to nme, there is no insuperable
objection to adapting the procedure to the
case on the footing that the outstanding
interests, which are the only things to be
acquired, are the only things to be paid for."
The principle of Esufali Sal ebhai’s case(1l) was it may  be
observed, approved by this Court in The Collector of Bonbay
V. Nusserwanji Rattanji Mstri & Qthers(1).
But the view expressed by the District Court that the
grantees are not entitled to any conpensation for the |and
cannot be sustained. The District Court was bound to
determ ne the market value, at the date of the notification
under s. 4 of the Land Acquisition Act, of the interest of
the grantees in the |and.
The order passed by he Hi gh Court is maintained subject to
the nodification that the market value of the interest of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

the grantees in the land (of the nature hereinbefore
nentioned) at the date of the notification under s. 4 of the
Land Acquisition Act shall be determined and paid to the
grantees in addition to the conmpensation paid for the
i mprovenent in the land. There will be no order as to costs
in this appeal

Y. P. Order of the H gh Court nodified.
(1) I.L.R 34 Bom 618.

(2) [1955] S. C R. 111 I.
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