http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 16

PETI TI ONER
BOVBAY GAS CO. LTD.

Vs.

RESPONDENT:
JAGAN NATH PANDURANG AND ORS

DATE OF JUDGVENT22/ 03/ 1972

BENCH
VAI DYI ALI NGAM  C. A
BENCH
VAI DYl ALI NGAM C. A
DUA, |.D.
Cl TATI ON
1972 AR 2356 1972 SCR (3) 929

1972 SCC (2) 119
Cl TATOR | NFO :
RF 1974 SC1495 (11)

ACT:
Constitution of /India, 1950--Article 133(1) (b) - Scope-
Appeal s-Certificate to appeal to Suprene Court.

HEADNOTE:

In order to attract —article 133(1)(b) the essentia
requirenent is that there nust be involved inthe appeal to
this Court a claimor question respecting property of the
val ue of not less than Rs. 20,000/- in addition to or ' other
than the subject matter of the dispute; if there is no
question or claimraised respecting property other than the
subj ect matter, then, clause (a) of article 133 will apply.
Adding future interest or possible further claime to the
original value of the subject matter till the date of the
judgrment of the H gh Court and which items —are not the
subj ect of consideration by the High Court will not enable a
party to plead that the claimso calculated exceeds Rs.
20, 000. [940 G

The respondent had filed applications under the Paynent — of
Wages Act 1948, claiming overtinme wages for-the period 1957
to 1958 and wages for weekly off days for the period 1962 to
1963. Against the judgnent of the High Court setting aside
the order of the appellate authority holding the claim as
time barred, the appellants filled appeal to this Court on
the basis of a certificate issued by the H gh Court /under
article 133(1)(b). In its application before the H gh Court
the appellant had prayed for the grant of a certificate
that the anpbunt or value of the subject matter- before al
the authorities, in the appeals, as well as in the High
Court and still in dispute in the proposed appeal to this
Court was Rs. 20,000/- and upwards, and, in the alternative
on the ground that the case was fit one for appeal to this
Court . On the basis of the clainms made by the workmen as
overtime wages and weakly off days wages for the particular
peri ods, the appellant had cal cul ated at the sanme rate for
subsequent periods till the judgnent of the High Court and
clained that the anpbunt or value in dispute in appeal to
this Court was over Rs. 20,000/-. The appellant bad also
urged that it would have to neet in future also clains from
its workmen and, as such, it will have to face a recurring
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liability. On this basis the appellant had raised the plea
that the judgnent of the Hi gh Court involved directly or in

directly a claimor a question in respect of property of the
val ue of Rs. 20, 000/- and nore.

The respondents noved this Court for revocation of the
Certificate. They urged that what weighed with the High
Court ’'for granting a certificate under article 133(1)(b)
was the circunstance that the nature of the denmands by the
wor kmen were such as they were recurring claim arising in
the future also and as such the final" judgnment and order of
the High Court involved directly or indirectly a claim
respecting property of the value not |ess than Rs. 20,000/ -
and that thisview of the H gh Court was erroneous’.

HELD :that the certificate issued by the H gh Court wunder
article 13,3(1)(b) was not proper and valid and hence the
appeal was unsust ai nabl e.

930

(i) The High Court has not given any indication as to how
it issued the certificate under articlel33(1)(b); it is
clear that it did not grant the certificate on the claim
made by the appellant, under clause (a) or clause (c) of
article 133(1). [937 A

(ii) In viewof thefact that the H gh Court granted the
certificate wunder article 133(1)(b), it has to he presumed
that it has accepted the appellant’s plea that a certificate
could be granted under the clause when there is a recurring
liability, which, if calculated for subsequent years, wll

be Rs. 20,000/- or more. [937 C D

(iii) But, the present case is not one where the decision of
the High Court, apart fromdealing with the subject matter
in dispute before it, has the effect of affecting the rights
of the appellant regarding other properties, including
noney. The judgnent of the H gh Court has only adjudicated
upon the subject matter of the specified claimof the work-
men which was for a particular period. The judgnent does
not involve directly or indirectly, apart fromthe  subject
matter of the wit petition, ( any claim or guestion
respecting property or noney of the value of Rs. 20 000/ -
and nmore. The appellant was not entitled to notionally add,
to the amount originally clainmed by the worknmen for
particul ar periods any further ampbunts on the ground that
they nust be considered to have accrued due to the workmen
till the date of the judgnent of the Hi gh Court. [945E, 946

E]

Chaitarmal v. Ms. Pannalal Chandulal, [1965] 2°S.C R 751

appli ed.

A. V. Subramania Ayyar v. Sellanmal, |I.L.R 39 Madras 843,
Meghji Lakhanshi and Brothers v. Furniture Wrkshop, [1954]
Appeal s Cases 80; Sm. Rajah Kishore Devigaru v. Bhaskara
Gouta  Chor ani and others, AIl.R 1960, A P. 286,
Comm ssi oner of Income-tax, Madras v. S. L. Mathias, A Il.R
1938 Mad. 352; G Appuswany Chettiar and another  v. R

Sar angapani Chettiar and others, [1965] (1) |I.L.R WMad. 361
Moti Chand and others v. Ganga Parshad Singh and anot her, 29
I ndi an Appeal s 40 and Surapati Roy and others v. Ram Narayan
Mukherji and others, 50 |.A 155, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 158 of 1968.
Appeal fromthe Judgnent and Order dated February 6, 1967 of
the Bonbay High Court in Special Cvil Application No. 1987
of 1965.

W TH
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Cvil Mscellaneous Petition- No. 1300 of 1972.

(Application by the Respondents for revocation of
certificate granted by the H gh Court.)

Soli Sorabji, K D. Mehta, P. C Bhartari and O C. WMathur
for the appell ant.

M C. Bhandare, Sunanda Bhandare and K. Rajendra Chowdhary,
for respondents Nos. 1, 2, 4, 5, 7, 8, 10, 12, 13, 95, 96,
98. 100, 101 to 104 and 108,
The Judgnent of the Court was delivered by
Vai di al ingam J. This appeal, on certificate, by the Bonbay
Gas Co. Ltd., is directed against the judgnent and order
dat ed

931

February 6, 1967 of the Bonmbay Hi gh Court in Special Civi
Application No. 1987 of "1965. The Hi gh Court set aside the
deci sion of the Court of Small. Causes, Bonbay, in Paynment of
Wages Appeals Nos. 162 and 163 of 1962 and remanded the
proceedings to the Additional Authority for calculating and
awar di ng over-tinme wages that may be due to the respondents
Nos. 1 .to 80 herein. The H-gh Court further reversed the
deci sion of the Court of Small Causes, Bonbay, in Paynment of
Wages Appeal No. 61 of 1963 and restored the orders passed
by the Third Additional~ Authority 1in favour of t he
respondents Nos. 8 1 to 1 1 8 herein, regarding their right
to get wages for weekly off days. C MP. No. 1300 of 1972
is an application filed by the, respondents in the civi
appeal for revoking the certificate for |eave to appeal to
this Court granted by the Hgh Court to the appellant
her ei n.
W will briefly state the circunstances under which the
appeal has conme to this Court on certificate: The
respondents Nos. 1 to 14 who were -enployed under the
appel l ant as Syphon Punpers filed on " March 3, 1958  before
the Additional Authority 14 applications-under s. 15 of the
Payment of Wages Act (hereinafter to be referred as the Act)
claimng over-tine wages for the period February 1957 to
January, 1958. On the sane date the respondents Nos. 15 to
80, who were enployed under the appellant as Mains workers
filed before the sane Authority 66 applications claimng
over-tine wages for the sane period. The claim was
substantially based under the provisions of the Bonbay
Shops, and Establishnents Act, 1948 (hereinafter to be
referred as the Establishnents Act). The appellant raised
two, grounds of defence: (a) The clains were barred by the
Award, Part Il of the Industrial Tribunal, Bonbay dated
March 30, 1950 in Reference (IT) No. 54 of 1949; and (b).
The applicants wer e not wor kimen covered by t he
Establ i shnents Act. On Cctober 13, 1962, thel Additiona
Authority held that the Award, referred to, by the Conpany
was no bar to the said enpl oyees clainng over-tine wages.
But the said Authority accepted the contention- of the
Conpany that the applicants are not covered by the
Establ i shments Act, which gives themthe benefit of ' weekly
off days wth wages under s. 18(3). In this view the
applications filed by the respondents Nos. 1 to 80 herein
were dism ssed. The said applicants filed before the Court
of Small Causes. Bonbay, which was the Appellate Authority,
Paynent of Wages Appeals Nos. 162 and 163 of 1962
challenging the decision dated October 13, 1962 of the
Addi tional Authority, .dism ssing their applications.

During the years 1962-63, the respondents Nos. 81 to 118
herein, in the Cvil Appeal filed 38 applications before the
Third Additional Authority under s. 15 of the Act claimng
wages for weekly off days. The said respondents were
wor ki ng in Mins,
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Heat i ng. Appliances. and Fitting Departnents of t he
appel l ant. Here again, the basis of the claimwas under the
provi sions of the Establishments Act. The appellant raised
the same two defences as in respect of the claim for
overtinme wages. The Third Additional Authority, by it,$
j udgrment dated April 26, 1963, held that the Award, Part 11
of the Industrial Tribunal, Bonbay, dated March 30, 1950 in
Reference (IT) No, 54 of 1949 is no bar to entertain the
applications of the said enployees. The said authority
further held that the district office in which the said
applicants were enployed is a "Conmercial Establishment”
under the Establishnments Act and as such they were entitled
to wages. for weekly off days under s. 18(3) of the said

Act . Accordingly, the, said authority directed the
appel lant to pay the anounts nentioned in the judgnent to
respondents Nos. 81 to Il 8 and also to pay certain anount

by. way of corn sensation. The appellant filed Payment , of
Wages Appeal No.” 61 of 1963 before the Court of
Smal | . Causes, Bonbay which.  was the Appellate authority,
chal |l enging the decision of the Third Additional Authority
dated April 26, 1963 regardi ng paynment of wages for ’'weekly
of f days.

Al the three appeals, nanely, Paynment of Wages Appeals;
Nos. 162 and 163 of 1962 relating to over-tine wages, filed
by the respondents  Nos. 1 to 80, and Paynent of Wages
Appeal No. 61 of 1963 filed by the Conpany relating to wag-
es for weekly off days decreased to..respondents Nos. 81 to
118 were heard together and .disposed of by a comon
judgnent dated February 11, 1965 by the Appellate Authority,
the Court of S nall Causes, Bonbay. It was held ‘that the
clains of all the worknmen for over-tinme wages and wages for
weekly off days were barred by the Award,” Part || dated
March 30, 1950 of the Industrial Tribunal, Bonbay, 'in Re-
ference (IT) No. 54 of 1949 and that the. said award was
still in force and binding on the parties. Accordingly, the
Payment of Wages Appeals Nos. 162 and 163 of 1962 were
di smssed and Paynment of \Wages Appeal No. 61 of 1963 was
allowed. The result was, that the applications filed by the
enpl oyees before the Additional Authority and the Third
Addi tional Authority stood di sm ssed.

It must however be stated that though the Appell ate
Authority, .the Court of Small Causes, Bonbay held that the
claines of all the worknmen both for overtine wages -and
weekl y of f days ’'wages were barred by the Awar d,
nevertheless it also considered the question whether the
wor kmen are enployed in a "Conmercial Establishnent so as to
claim relief. under the Establishments Act., The Appellate
Authority held that the district office, of the Conpany
though situated,within the,, conpound of the factory 'is a
"Conmmercial Establishnent” under the Establishments Act.
Accordingly, the Court of Small Causes agreed 'Wth the
finding of the Third

933

Addi tional Authority, that the workman were governed by the
provisions of the Establishments Act and as such are
entitled to the benefit conferred on them by that Act.
However, in view of the fact that the Clains of all the
workmen were held to be barred in viewof the award in
Reference (IT) No. 54 of 1949, the worknmen’'s appeals were
di sm ssed and the appeal , filed by the conpany was all owed.
As stated earlier, the decision of the court of small causes
resulted in the dismissal of all the applications filed by
the workmen before both the Additional Authority and the
Third Additional Authority.
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Al the 118 worknen filed before the Bonbay H gh Court,
Special Cvil Application. No. 1987 of 1965 under Arts. 226
and 227 of the Constitution for quashing the judgnent of the
Court of Small Causes, Bonbay, dated February 11, 1965. By
its judgment and order dated February 6, 1967, the High
Court held that neither-the claimof the respondents Nos. 1
to 80 for over-tinme wages, nor the claimof the respondents
Nos. 8 1to 1 1 8 for wages for weekly-of f days was barred
by the Award, Part 11, dated March 30, 1950 in Reference
(I'T) No. 54 of 1949. So far as the respondents Nos. 1 to
80 were concerned, the High Court has set aside the judgnent
of the Court of Small Causes, Bonbay, ;is well as the order
dated Cctober 13, 1962 of the Additional Authority and
remanded their applications to the latter for ascertaining
and decreasing the anpunt of over-tine wages that may be due
to them Regardi ng the respondents Nos. 8 1 to Il 8 the
H gh Court has set aside the judgment of the Court of Snal
Causes, Bonbay, and restored the order dated April 26, 1963
of the Third Additional Authority recognising their claim
for wages for weekly off days.

It is seen fromthe judgnent of the Hgh Court that the
Conpany did not challenge the finding of the Court of Snal
Causes that the worknmen are enployed in a "Comrercia
Establi shment” and as such are entitled to the benefits of
the provisions of 'the Establishnents Act.  The H gh Court
has also stated that the reason given by the counse
appearing for the Conpany for not chal lenging that finding
was that it was' not open to the Conpany,  which was |
respondent in the wit petition to challenge the said
finding in those proceedi ngs. ~Therefore the H gh Court has
adj udi cated wupon the only question whether the Award bars
the clainse of the worknen as held by the Court of Snall
Causes. On this point, as pointed out earlier, the Hi gh
Court disagreed with the decision of the Court of | Snal
Causes.

The appellant filed on April. 6, 1967 in the Hgh Court
Application No. 869 of 1967 praying, for the grant of a
certificate of fitness to enable it, to appeal to this Court
In the application of the appellant, after setting out the
nature of the applications filed before

934

the Additional and Third Additional Authorities, the ampunts
claimed by the work-nen, the decision of the said two
Authorities as well as the judgnent and order of the Court
of Small Causes, and the Hi gh Court, it was stated that the

amount or value of the subject natter before all the
Authorities, in the appeals, as well as in the H gh Court
and still in dispute in the proposed appeal to this Court,
was Rs. 20,000 and upwards. It was further stated that in

any event the case is a fit one for appeal to this Court.
Accordingly, the appellant prayed for the grant of a
certificate that the anobunt or value of the subject natter
in the said Special Cvil Application, applications before
the Additional and Third Additional Authorities, in the
appeals before the Court of Small Causes and in dispute in
the proposed appeal to this Court was Rs. 20,000 and upwards
or in the alternative on the ground that the case is a fit
one for appeal to this Court.

It wll be seen, that though the appellant did not specify
under which clause of Art. 133(1) the certificate was asked
for, nevertheless a perusal of the avernments nmade in the
petition and the prayers nade therein show that t he
appel l ant was asking for a certificate under clauses (a)
and, or (c) of Art. 133(1). The Hi gh Court after hearing
all parties, by its order dated Cctober 19, 1967 directed a
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certificate to i ssue under Art. 133(1) (b) of the
Constitution. On .the basis of the said certificate, the
petition of appeal has been | odged by the appellant in this
Court on Decenber 16, 1967.

The respondent ha; filed C MP. No. 1300 of 1972 requesting
this Court to revoke the certificate granted to the
appel lant by the Hi gh Court on Cctober 19, 1967. If the
certificate is revoked, that will result in our holding that
the appeal is not conpetent. Hence we will deal wth the
application for revocation of the certificate.

In the affidavit filed in support of the application for
revocation, the following averments are made: The appea

refers to two sets of clains which are separate and
i ndependent of each other one for over-tinme wages and the
other for wages for weekly off days. The applications in
respect of these two different clainms were filed by the
concerned workmen before two different Authorities under the
Act and were al so disposed of separately by those
Aut horities. Separate appeals were preferred before the
Court of. Small  Causes. Though ~a comon judgnment was
delivered by the Court of Snmall Causes, the two sets of
cl ai ms have been dealt with independently and separately in
the judgnent, as there were, separate and different appeals.

The claimfor weekly off days wages conmes only to Rs. 6675
and that was the /value of the subject natter before the
Third Additional Authority and in the appeal before the
Court of Small Causes as well as in the wit petition before
the High Court. The sanme is the value of the subject

935

matter of the appeal to this Court. The value of the
subject nmatter of the claimin respect of~ over-tinme wages
was only Rs. 10660 before the Additional Authority ~and in
the appeals before the Court of Snmall Causes, in the High
Court, as well as in the appeal before this Court. The
val ue of the subject matter of neither of the two separate
and distinct clainms is Rs. 20,000; and even if both the
clains are added, the value of the subject matter /is |ess
than Rs. 20,000. It was, in view of this circunmstance, that
t he H gh Court did not grant —a certificate under
Art.133(1)(a). The High Court did not consider the case as a
fit one for appeal to this Court, and hence no certificate
was granted under Art.133(1)(c). Wat has weighed with the
High Court in granting a certificate under Art.133(1)(b) is
the circunstance that the nature of the denmands nmade by the
wor kmen were such that they are recurring clainms-arising in
the future also and as such the final judgment and order in
the wit petition involve directly or indirectly a <claim
respecting property of the value of not less than Rs.

20, 000. This view of the Hgh Court is erroneous and
contrary to the decisions of this Court and as such the
grant of’ certificate by the H gh Court is erroneous.

Along with the application, the respondents have filed a
statnment to show that the value of the subject matter of the
claim regarding over-time wages does not exceed Rs. 10660.

At this stage it may be nentioned that according to the
appel lant this schedule deals only with the clains nmade by
the Mains workers and it does not include the anmount clai ned
by the 14 Syphon Punpers.

On behalf of the appellant, an affidavit has been filed
opposi ng the application for revocation of the certificate.

In this affidavit the avernents nade are as follows : Though
t he appeal has been. pending in this Court for a
consi der abl e time, the respondents have filed t he
application for revocation of the certificate only when the
appeal was about to be heard. It is pointed out that the
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respondents opposed before the Hi gh Court the application
for grant of certificate on the ground that the aggregate of
all claims put together anounts only to Rs. 17678.80 P., and
hence no certificate should be granted. The appellant had
filed a rejoinder giving details regarding the value of the
subject matter of the appeal to this Court. As per the
particulars given therein, the value of the subject nmatter
of the entire claimin respect of overtine wages, weekly off
days wages and conpensation is of the value of Rs. 26822.09.
Therefore, the anount or value of the subject mtter in
dispute in the court of the first instance and still in dis-
pute in the appeal is Rs. 26822.09, which is well over the
prescribed limt of Rs. 20,000. The claimfor weekly off
days wages at the rate clained by the worknmen on the date of
the judgnment of the High Court, that is February 6, 1967
became crystalised -in, the aggregate anmount of over Rs.
30,000. Simlarly, the claim

936

for over. time wages as a result, and effect of the judgnment
of the 'Hi.gh Court, as on the date of the decision in the
wit petition, also exceeds the sumof Rs. 20, 000. The
respondents raised a controversy regarding the anmount or
val ue of the subject matter in dispute-before the H gh Court
in application No. 869 of 1967. But, . inasnmuch as the
recurring clainms of both weekly off days wages and over-tine
was, at the tinme of the H gh Court’s judgnent in the wit
petition on February 6, 1967, had crystalised into anmounts
exceedi ng Rs. 20,000, the Hi gh Court issued the certificate
under Art.133(1)(b) and that the certificate so issued under
the said Article is perfectly valid.

W have set out fairly elaborately the claimnmade by the
resPondents in C MP. No. 1300 of 1972 for~ revoking the
certificate granted by, the H gh court” as well. as.
the, defence pleaded by the appellant to that application

Inits. application before the High Court, the appellant did
not specify tinder what clause of Art. 133 (1) the
certificate was prayed for. But fromthe material avernents
nade by the appellant in its application before ‘the High
Court for grant of certificate, it is to be gathered that
the prayer was substantially on the ground that the anount
or value of the subject matter of the applications before
the Paynment of Wages Authorities, in the appeals before the
Court of Small Causes, in the wit petition before the Hi gh
Court and still in dispute in the proposed appeal ~to this
Court was Rs. 20,0001/- and upwards. This prayer will bring
the application under Art. 133(1) (a). |In the alternative,
the certificate was prayed for on the ground that the case
is fit one for appeal to this Court. This prayer will _come
under Art. 133 (1) (c). The request of the appellant’ for
grant of certificate on the above basis was opposed by the
respondents herein on the ground that the amount or -val ue of
the subject matter before all the Authorities, the Court of
Smal | Causes, the High Court and in dispute in the proposed
appeal before this Court was far below Rs. 20,000/- and  as
such the natter does not cone under Art. 133(1) (a). It was
al so averred that there was no substantial question of [|aw
of any great inportance arose for consideration so as to
attract Art. 133 (1) (c). After giving details regarding
the nature of the clainms made by the worknmen, both as over-
time wages and weekly off days wages, it was stated that the
claim fell far short of the sumof Rs. 20, 000/-. As the
Hi gh Court had only adjudi cated upon that claimin the, wit
petition, the respondents pleaded that the judgnment of the
Hi gh Court does not involve directly or indirectly any claim
or question respecting property of the value of Rs. 20, 000/-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 16

or nore.
The Hi gh Court on Cctober 19, 1967 granted the certificate
in the followi ng terns

"Certificate to i ssue under Art. 133 (1)(b) of

the Constitution. Costs in the Suprene Court

appeal . "
937
From the above it will be seen that the Hi gh Court has not
given any indication as to howit issued the certificate
under Art. 133(1)(b). But one thing is clear that it did
not grant the certificate on the basis of the claimnade by
the appellant either’under el. (a) or el. (c) of Art.
133(1). On the basis of the clains made by the workmen as
over-tine wages and weekly off days *ages for the particular
peri ods, the appellant had calculated at the same rate for
even subsequent periods till the date of the judgment of the
Hi gh Court and clained that the ampunt or value in dispute
in appeal to this Court is over Rs. 26822.09 p. The
appel l ant / had alsoraised a point.inits further affidavit
before, ‘the H gh Court that it will have to neet in future
also clains fromits worknen and as such it will have to
face a recurring liability. On this basis the appellant has
raised a plea that the judgnent of the H gh Court involves
directly or indirectly a claim or question respecting
property of the value of Rs. 20,000/- and nore. In view of
the fact that the High Court has granted the certificate
under Art. 133(1)(b), it has to be presuned that it has
accepted the appellant’s plea that a certificate could be
granted under the said clause when there is 'a recurring
liability, which, if calculated for subsequent years will be
at least Rs. 20,000/- -and nore. The question  is_ whether
under circunstances the certificate granted under Art. 1 3 3
(1) (b) by the High Court, is proper and valid.
It is significant to note that in paragraph 7 ' of the
petition of appeal filed in this Court, the, appellant has
stated that it is not possible to estimate at a noney value

the subject-,mtter of dispute inthe appeal. Accordingly,,
it has paidonly a fixed, court fee Rs. 250/- as’ per the
rules. In the claimstatenent filed by the appellant before

the High Court, if has stated that Rs. 6675.84 is clainmed as
weekly of f wages by the respondents Nos. 80 to 118 and a sum
of Rs. 18221.25 is clained by the respondents Nos. 1, to 80
as over-time wages. These two different clainse were not
consolidated before th Authorities because the claim for
weekly off wages was dealt with by the,-Third  Additiona

Authority and the claimfor over-time wages was dealt with
by the Additional Authority.

According to the Union the claimfor over-tine ' wages . does
not exceed Rs. 1,0660/- But it is not, necessary for us to
go further into this aspect as Art. 1-33(1)(a) is out of the
pi cture.

The appellant, relying on the calculation filed by it before
the Hi gh Court has further stated in its- affidavit dated
February 18, 1972, filed in opposition to the application
for revocation, that, on the basis of the claimfor weekly
off wages in the sumof Rs' 6675.84 p. for one year, if
cal cul ated for the subsequent years Up to February 16, 1967
the, date of the judgnent of the High Court,

938

the anmount wil | aggregate nearly Rs. 30, 000/ -
Simlarly, in respect. of over-tine wages, on the basis of
the claimmade by the worknen, if. calculated upto February
6, 1967, the amobunt will exceed the sum of Rs. 20,000/-. It
will be seen that if the clainms nade, before each of the

Authorities for the particular periods alone are taken into
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account, the total clainms will be less than Rs. 20, 000/-.
It is really that claim which was the subj ect of
consideration by the H gh Court in the wit petition. Is it
open to the appellant to add to the original claimnmade by
the workmen, the further ampunt calculated by it till the
date of the judgnment of the High Court and establish that as
the total anmount so arrived at is not |less than Rs. 20, 000/ -
, Art. 133(1)(b) can be invoked on the ground that the
judgrment of the High Court directly or indirectly involves a
claim in respect of property of the value of not less than
Rs. 20,000 /- ?

Even on the basis of the valuation worked out by the
appellant, it is seen that the claimfor over-tine wages
which was filed before the Additional Authority was val ued
only at Rs. 18221.25 p. as per the anended claim at 1-1/2
times of wages, though according to the respondents the
amount of claimdoes not exceed Rs. 10660/-. Simlarly, the
claimfor weekly off wages filed by another set, of workmen
before the Third ~Additional Authority, even as per the
appel l ant’ s~ cal cul ati on was only Rs. 6675.84 p. The claim
for over-tine wages and weekly off wages, each of themtakes
separately does not exceed Rs.” 20,000/-. Though the appeal s
against the decision of the two Authorities were filed
before the Court of Small Causes, it is to be noted that
separate appeals ‘'were filed by different workmen and the
appel lant in respect’ of these two different categories of
cl ai ms. Though the Court of Snall Causes disposed of al
the appeal s by a conmon judgnment, nevertheless the claim in
respect of over-tinme wages was dealt wth apart and
different fromthe claimfor weekly off wages. Even before
the Hi gh Court, though one wit petition was filed by al
the worknen, the clainms under two different heads for over
time wages and weekly off wages were dealt with separately
by the High Court. It is not as if that the reasons | given
by the High Court for upholding the claims for over-time
wages automatically resulted in the allowing of the claim
for- weekly off wages also. In( fact entirely different
considerations apply for the two different sets of clains
and that has been kept in view by the H gh Court. Though
ultimately, the H gh Court has delivered only a comon
judgnent, nevertheless the decision related to two different
sets of clains each having nothing in conmon with the other
Therefore, it was not open to the appellant to ask this
Court to proceed on the basis that there was only one single
and conmon claimdealt with by the H gh Court inits judg-
ment. Therefore, there was no question of any consolidation

O all the clainms before the Hgh Court. Inthis view it
will be seen
939

that even according to the «calculations nmde by t he
appel l ant, the value of the subject matter of the claimwith
respect to over-tinme wages can only be the sane 'as was
before the Additional Authority, namely, Rs. 18221.25 p.
which is less than Rs. 20,000/-. Simlarly, the amount  or
val ue of the claimwhich was adjudi cated upon by the High
Court in respect of weekly off wages was al so of the sane
value as Rs. 6675.84 p. as was the case before the Third
Addi tional Authority, which claimis also less than Rs.
20,000/ -. Therefore, considering the matter fromthis point
of view, it is clear that the value of the subject matter of
the claimbefore the H gh Court in respect of each of these
matters was | ess than Rs. 20,000/ -.

The appellant, as mentioned earlier, has calculated at the
same rate as clainmed for over-tine wages and weekly wages,
for subsequent years upto the date of the judgnent of the
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High Court and has stated that so cal cul ated the anmobunt or
val ue of the subject matter of the claimrelating to weekly
off wages exceeds Rs. 30,000/-. Simlarly, the anmpunt or
val ue of the subject matter of the claimof over-time wages
exceeds Rs. 20,000/- and hence it is stated that the
judgrment of the High Court involves directly or indirectly a
claim or question respecting property of the value of Rs.
20, 000/ - and nore.
M. M C. Bhandare, |earned counsel for the respondents, in
support of the application filed for revocation of the
certificate has urged that before the H gh Court there was
no claimor question arising for consi derati on excepting
the subject matter of overtine wages and weekly off wages
claimfor a particular period by the worknen. No claim for
any further period has been nmade by them nor did it arise
for consideration before either the Authorities, the Court
of Small Causes or the Hi gh Court. Nor does such a claim
arise for consideration in the appeal to this Court. There-
fore, 'he pointed out that the judgment of the H gh Court
does not. either directly or indirectly involve any claim
apart fromwhat was the subject natter of dispute between
the parties. The High Court not having granted the
certificate under Art. 133(1)(a), it follows that the anount
or value of the subject matter of the dispute before it or
on appeal to thi's Court was not Rs. 20,000/- or above.
Clause (c) of Art. 133(1) also stands excluded as the High
Court has not granted the certificate on the ground that the
case is a fit one, for appeal to this Court, and as M.
Sorabji, |earned counsel for theappellant, has  represented
that he is not relying on that clause. 1In order to attract
Art. 1 3 3 (1) (b), under which the certificate ‘has been
granted, the essential requirenent isthat there nust be
involved in the appeal to this Court-a, claim or question
respecting property of the value of not Iless than Rs.
20,000/- in addition to or other-than the subject matter of
the dispute. In this case this condition is not satisfied.
940
In support of the above proposition, M. Bhandare, referred
us to the decision of this Court in Chhitarmal v. Ms Shah
Pannal al Chandulal (1). It is laid down in that decision as
fol | ows
"The wvariation in the | anguage used in cls.
(a) and (b) of Art. 133 pointedly highlights
the conditions which attract the application
of the two clauses. Under el. (a) what is
decisive is the amunt or  value -of t he
subject. matter in the court of ~the first
instance and "still in dispute” in appeal to
the Suprenme Court : under el. (b).it is the
amount or value of the property respecting
which a claimor question is involved in the
judgrment sought to be appealed from The
expression "property" is not defined in the
Code, but having regard to the use of the
expr essi on "anmount" it woul d apparently
include noney. But the property respecting
which the claimor question arises nust be
property in addition to or other than the
subject-matter of the dispute. If in a
proposed appeal there is no claimor question
rai sed respecting property other than the
subject-matter, el. (a) will apply; if there
is involved in the appeal a claimor question
respecting property of an anmount or value not
| ess than Rs. 20,000/-in addition to or other
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than the subject matter of the dispute el. (b)

will apply."
Fromthe facts stated in the above decision it is seen that
the appellant therein pleaded oil an alternative; basis that
the claim in the appeal; exceeded Rs. 20,000/-. That
alternative claim was on the basis of adding interest at 6%
per annum to his original claimas awarded by the tria
court whose decree he wanted to be restored in the appeal
That again was rejected on the ground that the origina
claim of the appellant therein which forned the subject-
matter of dispute before the trial court, was itself the
subject of dispute in the appeal and therefore by adding
interest to the original claim it was. not open to the
appel l ant to plead that the valuation in-the appeal exceeds

Rs. 20, 000/ --.

From the decision, cited above, the followi ng principles

ener ge
(1) In- order to attract Art. 133(1)(b) the
property respecting which the claim or
guestion arises, nust be property in addition
to or other than the subject-matter of the
di sput e.
(2) If in the appeal to this Court there is no
guestion or claim raised "respecting-the
property other than the subject-matter, then
cl. (a) of Art. 133 ( 1) will apply.

941

(3) Adding future interest or possible further
clains. 'to the original value of the subject-
matter till the date of the judgnent of the
H gh Court, and which itens are not the
subject of consideration by the H.gh Court
will not enable a party to plead that the
claim so calculated exceeds Rs. 20,000/-.
This is not pernissible as the addition of
interest or calculation of further possible
clains are all related only to the /origina
subj ect-matter, which is still in dispute.
In A V. Subramania Ayyar v. Sellammual (1), under s.110 of
the Code of Civil Procedure it was pleaded that though the
Subj ect-matter of the dispute in the court of first instance
was |ess, than Rs. 10,000/-, the final decree, of the High

Court involved a claimto property of over Rs. 10,000/- in
value. This value at the relevant tine was for purposes  of
appeal to the Judicial Conmittee of the Privy Council. The

appel l ant added the mesne profits, which according to him
must be considered to have accrued subsequent to the date of
the original claim made in the suit. So . adding, the
appel lant therein pleaded that the decision of the  Hi gh
Court must be considered as involving a claimto property of
over Rs. 10,000/- in value. Though, if the anount “of ' nesne
profits was added the value was over Rs. 10,000/-, the High
Court rejected the plea on the ground that the claim for
mesne profits has not been awarded by the decree, nor was it
the subject matter of dispute in, the appeal. It was
further field that the decision of the H gh Court has not
affected the rights of the appellant ’'therein in any
property other than the one that was the subject matter in
di sput e. In this view, it was held that the judgment of
the, High Court did not directly or indirectly involve any
guestion to any property other than the subject matter of
di spute. On this grounds certificates was refused.

M. Sorabji, l|earned counsel for the appellant; accepted the
principle that to attract Art. 133(1) (b)the property,
referred to therein, nust be property in addition- to or
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ot her than the subject matter of the dispute. 1In fact, lie
cannot but accept this principle as it has been so |aid down
by this Court in Chhitarmal V. MS  Sheh Pannal a
Chandul al (2). The counsel did not rely on Art., 133 ( i) (a)
or (e) for the purpose of this appeal. He jointed out that
as laid down by this Court in the decision, referred to
above, the expression "property" in Art. 133(1)(b) would
also take in clains regarding noney. He noticed out that
the appellant in this case is prejudiced by the judgnent of
the Hi gh Court as it will have to face recurring liability
in future at the hands of its workmen, on the basis of the
clains nmade by themis over tine wages and weekly off wages.
It is that liability which the appellant will have to face
1. I L.R 39 Madras 843.
(2) [1965] 2 S.C R 751
--L1061 Sup ClI/72
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and which has been inposed uponit to its prejudice by the
j udgrment of the Hi gh Court, that is sought to be got rid of
in the appeal to "this Court.” As the recurring liability or
claim will be nore than Rs. 20,000/- the matter squarely
falls under Art. 133(1)(b) and the certificate granted by
the Hi gh Court is correct. ~He further pointed out that it,
is not necessary that the judgnment of the Court should
directly involve other properties, including noney. Cl ause
(b) of Art. 133(1) will be attracted even if the, judgnent
indirectly involves a claimin respect of property or nobney
of not thin Rs. 20,000/-. He referred us to the decision in
Meghj i Lakhamshi and Brothers v. Furniture Wrkshop(1l) where
the Judicial Committee had to construe Art. 3 (a) of the
Eastern African (Appeal to Privy Council) Oder in . Council
1951. The latter part of this Article was as foll ows
. or where the appeal involves ‘directly
or indirectly sone-claimor question to or
respecting, property or some civil right
amounting to or of the said value or upwards."”
The Judicial Committee held that ‘the value referred to in
the said Article nust be | ooked, at fromthe point of view
of the appellant. It is no doubt true that the value has to
be considered fromthe point of view of the appellant. The
property may also include noney. But it is essential under
Art. 133(1)(b) that the claimmust be in respect of property
or noney which property or noney nust be different from the
subject natter of the litigation. Therefore, the decision
of the Judicial Comrittee is no, (If nmuch assistance to the

appel | ant .
M. Sorabji, then referred us to the decision of  the Ful
Bench of Andhra Pradesh High Court in Snt. Raj ah Ki shore

v. Bhaskara Gouta Chorani and others(2) Dealing wth /cls.
(a) and (b) of Art. 133 (1) the High Court says
“I'n our opinion, clause (b) of Art. 1 -33(1) is
i nt ended to neet a situation
sentially
different fromthat arising under clause (a).
Under cl ause (a) we have to | ook at the value
of the reliefs obtainable in the suit and in

the appeal. Under clause (b) we have to | ook
at the effect of the judgnent appeal ed agai nst
from the point of view of the appellant. A

thing, is said to be involved in another when
it is a necessary resultant of that other

(Stroud’s Judicial Dictionary). The matters
adj udi cated upon in the judgnent appeal ed from
may have far reaching consequences detrinmental
to the property of the appellant, although

es
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they were not conprised in the cause of action
(1) [1954] Appeal Cases 80.
(2) A 1. R 1960 Al. P. 286.
943
of the plaintiff and cannot be regarded as
being "still in dispute” on appeal."
Fromthe facts in that case it is clear that the H gh Court
was dealing with the question whether the decision of the

H gh Court wll have far reaching effect on the other
properties of the appellant therein, though those properties
were not the subject-matter of dispute in the appeal. Thi s

decision in fact enphasises quite rightly that to attract
cl. (b) of Art. 133(1) one has to look to the effect of the
j udgrment sought to be appeal ed agai nst on other properties
which are not the subject nmatter of dispute and are not
conprised as such in-the litigation

Simlarly, the decision of the Madras H gh Court in Comm s-
sioner ~of Income-tax Madras v. S. L. Mathias(1l) is also of
no assistance to the appellant. The facts of the said
deci si on 'show that the High Court was of the view that there
is a difference of opinion between the H gh Courts on the
effect of the Proviso 2to S 4(2) of the Incone-tax Act,
1922. The Hi gh Court was of the view that "there can be no
doubt that +the question-involved is a substantial question
of law', and on thi's basis granted a certificate of fitness.
It is clear that the H gh Court granted the certificate on
the-ground that there was a substantial question of |aw
involved in the appeal and as such it was a fit one for
appeal to the Judicial Conmmittee.

M. Sorabji then referred us to the decision of the WMadras
H gh Court in G Appuswany Chettiar and another, v. R

Sarangapani Chettiar and others ( 2) In that case the suit
was for a declaratory relief regarding theinvalidity of the
adoption of a particular person. 'The certificate was asked
for on the ground that the decision of the H gh 'Court
i nvol ves directly or indirectly a claim or question
respecting property of the value of Rs. 20.000/- and nore.
It was accepted by the H gh Court that if |eave to appea

was not granted to the petitioners therein, they will |ose
an estate worth nore than Rs. 68, 000/- though the estate
itself was not directly the, subject matter of dispute
either in the trial court or the H gh Court. —The H gh Court
further held that in a suit for a declaration of adoption a
claim nade by the reversioners to the property cannot ~ be
considered to be too renpte. It is on this ground that the
certificate was granted. It is clear fromthe judgment of
there High Court that the final decision of the Hi gh Court
in that case did affect the right’s of the [ petitioners
therein to properties of the value of nore than Rs.

68, 000/ -. It is on that basis that the certificate was
granted under Art. 133(1)(b).

In our opinion, the decisions relied on by M. Sorabji do
not support his contention that the certificate granted by
the High

(1) A1.R 1938 Mad. 352
(2) (1965) (1) I.L.R Mad. 361.
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Court, in the case before us, under Art. 133(1)(b) is proper
and valid. In fact the said decisions clearly bring out the

di stinction between cls. (a) and (b) of Art. 133 (1) and
they lay down that only when the judgnent or final order
affects property which is not the subject matter of the,
litigation that Art. 133(1)(b) apply. Those decisions are
in conformity with the principles laid down by this Court in
Chhitarmat v. M s Shah Pannal al Chandul al (1) .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 16

It is clear that interest, unless granted by the decree or
the trial court, cannot be notionally added to inflate the
value of the claimin the appeal so as to make it appear
that on the date of the judgment of the High Court the val ue
is not less than Rs. 20,000/-. On the same principle, we
have al ready pointed out that nmesne profits, which have not
been decreed by the trial court, cannot be added to the
original claimnade in the suit, so as to enable a party to
plead that the value in the proposed appeal on the date of
the judgnent of the High Court is nore than Rs. 20, 000/-.
W may refer to the decision of the Judicial Committee in
Moti  Chand and others v. Ganga Parshad Singh and an other
(2) where interest awarded under the decree of the tria
court was taken into account for the purpose of considering
the value in the appeal ‘before the Hi gh Court. The suit was
for recovery of a certain anount together with interest.
The trial court passed a decree for Rs. 9496/-and awarded
interest ‘to the plaintiff at Rs. 570/- per year on the
decreed ampbunt until realisation. By the tinme the High
Court’ s decree was nade, the anpunt at issue had reached to
Rs. 10636/-with further contingent increnment. Under s. 596
of the old Cvil Procedure Code, certificate was asked for
from the Hi gh Court for leave to appeal to the Judicia
Conmittee. The Hi gh Court declined to grant the certificate
on the round that the anount or value of the subject nmatter
of the suit in the court of first instance was not Rs.
10,000/ - as required by the ,aid section. though the anount
or value of the matter in dispute on appeal to Her Mjesty
in Council was above Rs. 10,000/. " No doubt, this decision
is not on the question regarding matters covered by cl. (1)
of Art. 13 (1). But we, are only referring to this decision
to show that interest can be taken into account for the
pur pose of considering the value in an appeal, provided the
decree itself has awarded interest.
We may al so refer to the decision of the Judicial Conmmittee
in Surapati Roy & others v. Ram Narayan and Mikherji &
others(3). |In that decision the question arose under s. 110
of the Code of Civil Procedure 1908 regarding the validity
of the certificate granted by the High Court. Though the
rent claimed in the suits was less than Rs. —10,000/- the
H gh Court had granted a certificate of fitness on the
ground that the value of the subject matter
(1) [1965] 2 S.C R 751
(2) 29 Indian Appeal s 40.
(3) 50 Indian Appeal s 155.
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was over Rs. 10,000/-. The objection taken before the
Judi ci al Conmittee regardi ng the validity of the
certificate, on the ground that the subject matter was bel ow
the appeal abl e value was rejected as foll ows :
. The subject matter in di spute
relates to a recurring liability and is in
respect of a property considerably above the
appeal abl e val ue. The certificate in the
circunstances is quite in order."
It is to be noted that the liability which was being denied
as due to the landlord, by way of rent fromthe lands in
guestion was in respect of the properties in question and it
was on that basis that the certificate was held to be valid.
Both the above decisions of the Judicial Conmttee have no
application to the facts of the present case on hand. " The
principle that a claimmde by one party and resisted by
another is ordinarily the subject matter of the dispute in
the trial court and continues to be the subject natter in
the Appellate Courts. |In the case before us the clains for
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over-tine wages and weekly off wages before the Authorities
were for a specified period. The clainms for the identica
periods were the subject natter in the appeals before the
Court of Small Causes. The Hi gh Court had also to consider
the correctness of the decision of 'he Court of Small Causes
regarding the clains made by the workmen for the particular
peri ods. The appel l ant was not entitled to notionally add
on to the amount originally claimed by the worknmen for
particul ar periods, any further anounts on the ground that
they nust be considered to have accrued due to the workmen
till the date of the judgement of the H gh Court. If the
subsequence additions made to the original claim are
accepted as correct, then the position would be that if it
is an ordinary civil litigation, the subject, matter of the
suit and its value would vary with the Ilength of time during
which the suit my be pending in the Courts. Such a
position is not warranted by the provisions of Art. 133(1)
as laid down by this Court in  Chhitarmal V. M's Shah
Pannnal al ~ Chandulal(1). If in the proposed appeal to this
Court there is no claim or question raised respecting
property, other than the subject matter of dispute, clause
(a) of Article 133(1 ) will apply. That clause has no,
been invoked in this case by the Hi gh Court.

It is not possible to accept the contention of M. Sorabji
that as the appellant will have to face fromits worknen in
future clains simlar to the one recognised by the Hgh
Court, there is involved a claimor question in respect of
property of the value of not less than Rs. 20,000 /- in
addition to or other than the

(1) [1965] 2 S.C R 751

946

subject matter of appeal. In the first~ place, this
contention proceeds on the assunption that the judgment of
the H gh Court directs talk appeal Lo pay in future | amounts
not |ess than Rs. 20,000/-. Thi's assunption is basically
erroneous, as there is no such direction given by the Hgh
Court. The paynent of wages as for over-tine or weekly off
days wi |l depend upon several circunstances.if over tinme
work is not taken, then no paynent need be made. lf over tine
work is taken for a lesser tine, then the amobunt to be paid
will also be |ess.

In our opinion, this is not a case where the decision of the
Hi gh Court, apart fromclearing with the subject matter in
di spute before it, has tthe effect of affecting the rights

of the appellant regarding other properties, including
noney. W may give an instance where a final judgnment may
have an inpact or affect properties, other than the subject
matter in dispute. In a suit for nmandatory! injunction

directing a defendant to vacate a | and, the, subject matter
of the suit may be only of the value of Rs. 1500/- but the
decree granted by the High Court nmay result in the defendant
therein being obliged to renove buildings worth nore than
Rs. 20,000/-. so as to give vacant possession of the land in
accordance w th the decision of the H gh Court. 1In such a
case, though the value of the subject nmatter in dispute
before the H gh Court may be only Rs. 1500/-, the judgnent,
can be considered to involve indirectly a claimor question
respecting property (in this case the buildings) of the
value of no’,- less than Rs. 20,000/-. Such a case my
attract Art. 133(1)(b). The position before us is entirely
different. The judgnent of the H gh Court has only
adj udi cated upon the subject neither of the specified claim
of the workmen which was, as nentioned earlier, for a
particul ar period. That judgnment does not involve directly
or indirectly apart fromthe subject matter of the wit
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petition, any claimor using respecting property or noney of
the val ue of Rs. 20,000/- and nmore. In this view, we are of
the opinion that the certificate granted by the Hi gh Court
under Art. 133(1)(b) is not valid and proper

In the view that we take that the certificate ranted by the
Hi gh Court is not valid and that the appeal brought on such
a certificate is not sustainable, we do not express any
opinion on the nerits, though argunments were heard on the
sane.

As the certificate issued by ,he H gh Court under Art. 133
(1) (b) is not proper and valid, the only course oven to us
is to revoke the certificate and set aside the order of the
Hi gh Court granting the sane. The result is, the appeal has
beconme unsustai nable, as it has been, brought to this Court
on a certificate which, as, held by us, has not been
properly and validly granted.
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in theresult, CMP. No. 1300 of 1972 is allowed, and the
appeal 'is held to be not naintai nable and as such dism ssed.

In CMP. “N-). 1300 of 1972 the respondents wll be
entitled to costs., In the appeal there will be no order as
to costs.

K. B. N Appeal dism ssed.
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