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ACT:

Bar Council of Delhi Election Rules 1968 Rule 3(i)
validity of-Jurisdiction of the H gh Court wunder Article
226-Alternative remedy no bar-Right to vote and right to
stand for election-Doctrine of Pronissory Estoppel and
principle of approbation and reprobation

HEADNOTE:

In the year 1978, a proviso was added to Rule 3(j) of
the Bar Council of Delhi Election Rules, 1968 wth the
approval of the Bar Council of Indiain accordance with the
requi rement of Sub-section  (3) ~of section 15  of the
Advocates Act, 1961. In accordance with that proviso a copy
of the declaration form was sent on 14th June, 1978 to the
Advocat es whose nanes found place in the State roll of
Advocates asking themto return the declaration formduly
filled up and signed wthin the specified period. A
publication to this effect was al so made in sone newspapers
viz. Hindustan Tines, Indian Express, Statesman etc. The
| ast extended date for the subm ssion of the declaration
forns was 14th Septenber, 1978 and the electoral roll was
finally published on the 16th Septenber, 1978 excluding the
nanes of about 2,000 Advocates who had failed to subnmit such
declaration forns. On the basis of the electoral roll so
prepared, elections to the Bar Council of Del hi was held on
the 17th November, 1978. The total nunber of advocates on
the Advocates roll was 5,000 and odd out of which'the nanes
of about 3,000 and odd only were included in the electora
roll in accordance with the proviso to Rule 3(j) of the
El ection Rules of the Bar Council of Delhi. The results of
the election were declared on the 19th Novenber, 1978. The
nanes of the 15 persons who were declared elected were
published in the Gazette on the 22nd Novenber, 1978.
Thereafter the respondents in these appeals filed wit
petitions challenging the whole election by attacking the
validity of the proviso to Rule 3(j).

The Del hi High Court allowed the three wit petitions
taking the view, (i) so far as the qualifications to be
possessed by and the conditions to be satisfied by an
advocate before being brought on to the Electoral Roll was
concerned only the Bar Council of India has the conpetence
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to nake the rul es under section 3(4) and section 49(1)(a) of
the Advocates Act, 1961 and the State Bar Council has no
power at all to nmake a rule on this subject; (ii) the plea
of estoppel against Surjeet Singh does not arise, (iii) rank
i njustice has been done to the petitioners because nore than
2000 advocates were wrongfully disqualified being brought on
the Electoral Roll. This has materially affected the result
of the elections; and (iv) Rule 3(j) of the Bar Council of
Del hi Election Rules, 1968 is in excess of the rules making
power of Bar Council of Del hi.

Di sm ssing the appeal s by special |eave the Court,

N

HELD: 1. The inpugned proviso to Rule 3(j) of the Del hi
Bar Council of Election Rules is ultra vires and invalid and
the electoral roll prepared by
947
the Del hi Bar Council on the basis of the sane resulting in
the exclusion of the nanmes of about 2000 advocates fromthe
said roll 'was not valid in | aw. [ 958D E]

(b) The whole electionwas invalid on that account and
it could be challenged as such in'a wit petition. It was
not a case of challenging the preparation of the electora
roll on the factual basis of wong exclusion of a few names.
For the said purpose Rule 4 occurring in Chapter | of the
Bar Council of India Rules could cone into play. But here,
because of the invalidity of the Rules itself, the
preparation of the electoral roll was conpletely vitiated-a
matter which cannot be put within the narrow linmt of the
said rule. [958E-F]

However, it depends upon the nature and the intensity
of the error commtted in the preparation of the el ectora
roll and its effect on the whole election for deciding the
guestion as to whether a wit petition would be maintainable
or not. [862E-F]

Chi ef Comm ssioner, A ner v. Radhey Shyam Dani, [1957]
S.C R 68; Parneshwar Mahaseth and Os. v. State of Bihar
and Ors., AIR 1958 Patna 149; Umakant Singh and Os. v.
Bi nda Choudhary and O's., AIR 1965 Patna 459; Dev Prakash
Bal mukand v. Babu Ram Rewti Mal ~and Os. AIR 1961 Punjab
429; Ramgulam Shri Baijnath Parsad v. The Collector,
District Guna and Ors., AIR 1975 M P. 145 and Bhoop Si ngh v.

Bar Council of Punjab and Haryana through its Secretary and
Os., AIR 1976 M P. 110; referred to.
(c) The illegal preparation of the electoral roll by

the Del hi Bar Council on the basis of the invalid proviso to
Rule 3(j) goes to the very root of the matter ~and no
election held on the basis of such an infirmty can be
uphel d. There is no question of the result being materially
affected in such a case. [958F G

(d) The contesting respondents coul d not be defeated in
their wit petitions on the ground of estoppel - or the
principle that one cannot approbate and reprobate or that
they were qguilty of laches. In the first instance sone of
the contesting respondents were nerely voters. Even Sri
Surjeet Singh in his wit petition clained to be both a
candidate and a voter. As a voter he could challenge the
el ection even assuming that as a candidate after being
unsuccessful he was estopped fromdoing so. But, nerely
because he took part in the election by standing as a
candi date or by exercise of his right of franchi se he cannot
be estopped fromchallenging the whole election when the
election was glaringly illegal and void on the basis of the
obnoxi ous proviso. There is no question of approbation and
reprobation in such a case. A voter could cone to the H gh
Court even earlier before the election was held. But nerely
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because he cane to challenge the election after it was held
it cannot be said that he was guilty of |aches and nust be
non-suited on that account. [958F-H 959A- B]

Kanglu Beul a Kotwal and Anr. v. Chief Executive
O ficer, Janpad Sabha, Durga and O's., AR 1955 Nagpur 49;
di sti ngui shed.

(e) The manner of resolving disputes as to the validity
of election is provided for in Rule 34 of the Delhi Bar
Council Election Rules. This is not an
948
appropriate and adequate alternative renedy to defeat the
wit petitioner on that account. Firstly, no clause of Rule
34 covers the chall enging of the election on the ground that
it has been done in this case. Secondly, the Election
Tribunal will not be conmpetent to declare any provision of
the Election Rules ultra vires and invalid. It is not a case
where the nane of = any voter was wongly onitted fromthe
el ectoral ‘roll but it is a case where the preparation of the
whol e electoral roll was null- and void because of the
i nvalidity of the inpugned proviso. [959C D, E-F]

Rangul am-Shri Baijnath Pd. v. The Collector, Dist. Guna
and Os., AR 1975 MP. 145-and Bhupendra Kumar Jain v. Y.
S. Dharnmadhi kari and Os., AR 1976, MP. 110; referred to.

Bhoop Singh v.. Bar Council of Punjab and Haryana
through its Secretaryand Os., AIR 1977 Pb. & Haryana;
gquoted with approval .

K. K Srivastava etc. v. Bhupendra Kumar Jain and Os.,
AIR 1977 S.C. 1703; di stingui shed.

2. If the alternative remedy fully covers the chall enge
to the election then that renedy and that renedy al one nust
be resorted to even though it involves the challenge of the
el ection of all the successful candidates. But if the nature
and the ground of the challenge of the whole election are
such that the alternative renedy i's no renedy in the eye of
law to cover the challenge or, in any event, is not adequate
and efficacious renedy, then the remedy of wit petition to
chall enge the whole election is(still available. In the
present case the Election Tribunal would have found itself
i ncompetent to declare the proviso to Rule 3(j) of the Del hi
Bar Council Election Rules ultra vires-and that being so the
alternative remedy provided in Rule 34(8) was no renmedy at
all. [964D F]

Suryya Kumar Ray v. The Bar Council of India and Os.
Matter No. 304 of 1976 decided on Decenber 17, 1976,
overrul ed.

Hari sh Sambhu Prasad v. Bar Council of Cujarat, Specia
Cvil Application Nos. 542 and 551 of 1969; approved.

3. So long the existing rules framed by the Bar Counci

of India remained in vogue all persons whose names are on
the State Roll are entitled proprio vigore to be put on the
el ectoral roll. Sections 24(e) (1) and 26A of the Advocates

Act, 1961 read with Rules 1, 2 and 3 of Chapter | of Part
1l of the Bar Council of India Rules nake this position
clear. [954A-B, D H|

4. On a plain reading of sub-sections 4 of section 3 of
the Advocates Act, 1961, it is manifest that under the Act
the qualifications and conditions entitling an advocate to
vote at an election or for being chosen as a nenber of the
State Bar Council has to be prescribed by the Bar Council of
India. The State Bar Council has no such power. The power of
the State Bar Council is nmerely to prepare and revise from
time to time the electoral roll subject to the Rules nade by
the Bar Council of India concerning the qualifications and
conditions aforesaid. This interpretation of Section 3(4) of
the Act finds anple support from the very special and
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specific provision contained in section 49(1) (a) providing
for the general power of the Bar Council of India. [956F-H
949

5. It is true that the power to make rul es conferred by
section 15 is both for the Bar Council of India as also for
the Bar Council of a State. But no provision of section 15
can override the specific provision made in section 3(4) and
section 49(1)(a) of the Act. Sub-section (1) of section 15
says-"A Bar Council may nake rules to carry out the purposes
of this Chapter" which nmeans Chapter |l including section 3.
But the power to prescribe qualifications and conditions
entitling an advocate to vote at an el ection being that of
the Bar Council of India section 15(1) cannot be interpreted

to confer power on the State Bar Council to nmake rules
regarding the qualifications and conditions aforesaid.
[ 957B- D]

The State Bar Counci | can frame rules for the

preparation and revision of electoral rolls wunder section
15(2)(a). That would be in conformty with the latter part
of sub-section (4) of section 3 also. But in the garb of
making a rule for the preparation  and revision of the
electoral rolls it cannot - prescribe disqualifications,
qualifications or conditions subject to which an advocate
whose nane occurs in the State roll can find place in the
electoral roll resulting in his deprivation of his right to
vote at the election.” In the instant case under the inpugned
proviso failure on the part of an advocate to subnit the
required declaration within the specified tinme entitles the
State Bar Council to . exclude his nane from the el ectora
roll. Such a thing was squarely covered by the exclusive
power conferred on the Bar Council of |ndia under sections
3(4) and 49(1)(a) of the Advocates Act. The State Bar
Counci |l had no such power. [957F-H

6. The approval of the Bar Council of India can nake
the rule made by the State Bar Council valid and effective
only if the rule nade is within the conpetence of the State
Bar Council otherwi se not. Mere approval by the Bar Counci
of India to arule ultra vires the State Bar Council cannot
nmake the rule valid. Nor has it the effect of a rule nade by
the Bar Council of India. Making a rule by the Bar Counci
of India and giving approval to a rule nmade by the State Bar
Council are two distinct and different things. One cannot
take the place of the other. [958B-D]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 2224,
2225 and 2226 of 1979.

Appeal s by Special Leave fromthe Judgnent and Order
dated 22-5-1979 of the Delhi Hgh Court in Gvil Wit Nos.
111, 551 and 284 of 1979.

V.M  Tarkunde, A K Sen, G L. Sanghi, B. P
Maheshwari and S. K. Bhattacharya for the Appellants in
C A s. 2224, 2225, 2226/ 79.

P. R Midul, Vimal Shanker, K R R Pillai, P. N
Wadhera and Aruneshwar CGupta for Respondent No. 1 in CA
2224/ 79.

D DD Chawla, Vineet Kumar and R S. Sihota for
Respondent Nos. 1-3 in CA 2225/79.

B. D. Sharma and Al oka Bhattacharya for Respondent No.
1 in CA 2226/ 79.

950
The Judgnent of the Court was delivered by
UNTWALI A J.-These three appeals by the Bar Council of
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Del hi and the Bar Council of |India are from the conmon
judgrment of the Delhi Hgh Court allowing three wit
petitions filed by the first respondent in each appeal and
others seeking the setting aside of the el ection of the Bar
Council of Delhi held in the year 1978. As the points
involved in themare identical they are all being di sposed
of by this commobn judgnent. W shall proceed to state the
facts from the records of Cvil Appeal No. 2224 of 1979 in
whi ch respondent no. 1 is Shri Surjeet Singh Bhangul. He was
a voter as also a candidate for the election wherein he
lost. In the wit petition giving rise to Civil Appeal 2225
of 1979 there were three petitioners-two were candi dates but
Shri D. R Thakur was ‘an advocate whose name was not
included in the electoral roll although his nanme occurs in
the State roll of Advocates. Shri A S. Randhawa, respondent
no. 1 in Gvil Appeal 2226 of 1979 was a person whose nane
occurred both in the State roll of Advocates as also in the
el ectoral ‘roll. But he was not a candi date.

Surjeet Singh “was an advocate who was a nenber of the
Del hi Bar. Council before the inpugned election. A proviso
was added  to Rule 3(j) of the Bar Council of Delhi Election
Rul es, 1968 in the year 1978. 1In accordance wth that
proviso a copy of the declaration formwas sent on 14th
June, 1978 to the ~‘advocates whose nanes found place in the
State roll of Advocates asking them to return the
declaration form duly filled up and signed wthin the
specified period. A publication to this effect was al so nade
in some newspapers viz. H ndustan Tinmes, Indian Express,
Statesman etc. The | ast extended date for the subm ssion of
the declaration fornms was 14th Septenber 1978 and the
electoral roll was finally published on the 16th Septenber
1978 excluding the nanmes of about 2,000 advocates who had
failed to submt such declaration forns. On the basis of the
el ectoral roll so prepared, according to the progranmme of
election, the election of nenbers to the Bar Council of
Del hi was held on the 17th Novenber 1978. The total nunber
of advocates on the Advocates roll was 5,000 and odd out of
whi ch the nanes of about 3,000 and odd only were included in
the electoral roll in accordance with the proviso to Rule
3(j) of the Election Rules of the Bar Council of Delhi. The
results of the election were declared on the 19t h Novenber,
1978. The names of the 15 persons who were decl ared el ected
were published in the Gazette on the 22nd Novenber, 1978.
Thereafter on the 24th of January 1979 the wit petition was
filed in the Hgh Court challenging the whole election by
attacking the validity of the proviso to Rule 3(j).

951

Apart fromthe successful candidates the wit petitions
were nmainly and vigorously contested by the two Bar
Councils, nanely, the Bar Council of Delhi and the Bar
Council of India. The latter seens to have taken keen
interest in the matter of contesting the wit petitions
because the inmpugned proviso to Rule 3(j) was introduced in
the Election Rules with the approval of the Bar Council of
India in accordance with the requirenent of sub-s. (3) of
Section 15 of the Advocates Act, 1961. The H gh Court has
taken the view -

(1) “"lLastly, t he irresistible concl usi on
t her ef ore, is t hat SO far as t he
qualifications to be possessed by and the
conditions to be satisfied by an advocate
bef ore being brought on the Electoral Rol
are concerned only the Bar Council of India
has the competence to make the rules under
Section 3 (4) and Section 49 (1) (a) and the
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appearing for

(2)
(3)

(4)

Ms V.

State Bar Council has no power at all to nake
arule on this subject.”
The plea of estoppel raised against Surjeet
Si ngh was rej ected.
"Rank injustice has been done to t he
petitioner because nore than 2,000 advocates
were wongfully disqualified from being
brought on the Electoral Roll. This has
materially affected the result of t he
el ection.”
"For the reasons stated above, we hold that
Rule 3(j) of the Bar Council of Delhi
El ection Rules, 1968, is in excess of the
rul es maki ng. power of the Bar Council of
Del hi. Since ‘the action taken by the Bar
Council of ~Delhi to disqualify nore than
2,000 advocates because of their non-
conpliance with ‘the proviso to Rule 3(j) has
resulted in great prejudice to the petitioner
who can justly claimthat the bringing on the
El ectoral Roll of nore than 2000 advocates
woul d have nmnade a considerable difference to
his own election and to the election as a
whol e, we ~are constrained to set aside the
election to the Bar Council of Delhi held on
17t h November 1978."

Tarkunde, A K Sen-~and- G L. Sangh
the appell ants, broadly speaking, made the

foll owi ng subm ssions: -

952

(1)

(2)

(3)

(4)

(5)

That the i mpugned proviso~ of Delhi Bar
Council Election Rules was valid as it was
within the conpetence of the Delhi Bar
Council to add such a proviso in the Rules
under its rule making power with the approva
of the Bar Council of India. In any event the

ap-

proval had the effect of making it a rule
made by the Bar Council of |ndia.

The el ectoral rol I prepared by the Bar
Council of Del hi could not be challenged ina
wit petition. The preparation of the
el ectoral roll is final and any- wong
exclusion or inclusion of name fromor in-the
el ectoral roll is beyond the pale of

challenge in a wit petition

That it was not shown that the result of the
el ection has been materially affected due to
the non-inclusion of the nanmes of about” 2, 000
advocates from the electoral roll. There was
neither any pleading to this effect nor was
any material placed before the Hi gh Court in
support of this assertion.

That Surjeet Singh and others |like himwho
had taken part in the election and were
defeated were estopped from challenging the
election as they could not approbate and
reprobate at the sane tinme. They were guilty
of laches also as they could have chal | enged
in the H gh Court the wvalidity of the
i mpugned proviso before the election was
actual Iy hel d.

That there is a specific remedy provided in
the Delhi Bar Council Election Rules for
chal l enging any election to the Bar Counci




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 16

and hence in view of the adequate renedy
being available the election could not be
chall enged by a wit petition

Ms. P. R Midul and F. S. Narinman appearing for the
contesting respondents conbated all the subm ssions made on
behal f of the appellants and supported the judgnent of the
H gh Court.

We find no substance in any of the points urged on
behal f of the appellants. W are, by and large, in agreenent
with the decision of the H gh Court on each and every point.
We proceed to briefly state our reasons for the sane.

Section 4 of the Advocates Act provides for persons who
may be admtted as advocates on a State roll. Cause (e) of
sub-s. (1) says that the person nust fulfil such other
conditions as nay be specified in the rules made by the
State Bar Council under ~Chapter 111 of the Act which
concerns the admi ssion and enrollnment of advocates. Under
the Rules so framed -a person desirous of being enrolled as
an advocate has to apply in the prescribed formfurnishing
all the 'details of his qualifications to be enrolled as an

advocate. In item 3 of  the “application the applicant
decl ares-"I1 declare that upon-adnission | pro-
953

pose to practise within the State of Delhi."” At the end of
the application formcertain undertakings are given by the
applicant. Cause (c) of the undertaking runs thus:-

"l hereby decl are and undertake that -

(iv) I intend to practise ordinarily and regularly
wi thiin the jurisdiction of the Bar Council of
Del hi .

(v) | shall -informthe Bar Council of any change

of address of ny residence or place of

practice for the proper nmintenance of the

roll and voters’ list."
According to the case of the Delhi Bar Council @ many
advocates after having been enrolled and put on the State
roll of advocates of Del hi break the said undertaking. They
do not ordinarily and regularly practise wthin the
jurisdiction of the Bar Council of Delhi nor do-they inform
any change of address for the proper maintenance of the rol
and the voters’ list. It is a pertinent matter no doubt. It
is the duty of the Bar Council to obtain information as to
whet her any person put on the roll of State advocates ceased
ordinarily and regularly to practise within the jurisdiction
of the Bar Council of Delhi, if so, to -take  steps for
renmoval of his name from the State rolls. That would
automatically, as we shall presently show, debar the person
concerned to be put on the electoral roll. But no provision
in the Advocates Act or any rule was brought to our notice
enabling the Delhi Bar Council to renpve the nane /'of a
person from the State roll if he has broken the undertaking
aforesaid. Section 26A of the Advocates Act nerely says-"A
State Bar Council may renmove fromthe State roll the nanme of
any advocate who is dead or fromwhom a request has been
received to that effect.” In para 2 of the affidavit of Shri
D. Gupta, Advocate it is stated:-

"It is the experience of this Council that nost of
the advocates who are elevated to the Bench or those
who join subordinate judiciary or famly or other
busi ness or enployment, seldom care to notify this
Council to get their licence revoked or suspended, nor
do the advocates shifting their place of practice from
Del hi to el sewhere, care to notify this Council in that
respect, although the undertakings at internal page 8
of the Enrollment formof this Council obliges themto
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do so."
It may be so but the lacunae in this regard have got to be
renoved by anmendi ng the Advocates Act or by properly fram ng
the rules in that
954
respect. W are definitely of the opinion that so long the
existing rules framed by the Bar Council of India renmained
in vogue all persons whose nanes are on the State roll are
entitled proprio vigore to be put on the electoral roll
Rule 1 occurring in Chapter | of Part 11l of the Bar Counci
of India Rules says:-

"1. Every advocate whose nane is on the El ectora
Roll of the State Council shall be entitled to vote at
an el ection.”

Rul e 2 provides: -

"2. Subject” to the provisions of Rule 3, the name
of every advocate entered in the State Roll shall be
entered in the electoral roll of the State Council."

Exceptions to Rule2 are to be found enbodied in Rule 3
whi ch runs thus: -

"3. -The nanme of an advocate appearing in the State
Roll shall not be entered in the Electoral Roll, if on
i nformati on obtained by the State Council
(a) his nanme has any tinme been renoved;

(b) he has been suspended from practice, provided that

this disqualification shall operate only for a

period of five years fromthe date of the expiry

of the period of suspension;

(c) he is an undi scharged insolvent;

(d) he has been found guilty of an election offence in
regard to an - election to the State Council by an

El ection Tribunal, provided  however that such
di squalification shall not operate beyond the
el ection next follow ng-after~ such finding has
been nade;

(e) heis convicted by a conpetent court for an
of fence involving noral turpitude, provided that
this disqualification 'shall cease to have effect
after a period of two years has el apsed since his
rel ease;

(f) heis infull-time service or is in such part-time
busi ness or other vocation not permitted in the
case of practising advocates by the rules either
of the State Council concerned or of the Counci

(g) he has intimted voluntary suspensi on-of practice
and has not given intimation of Tresunption of
practice."

None of the clauses in Rule 3 covers a clause of the kind
found in the proviso to Rule 3(j) of the Del hi Bar Counci
El ecti on Rul es.

955

Rule 3 of Delhi Bar Council Election Rules is headed
"Interpretation”. Clause (j) of the said Rules says: -

""Electoral Roll" rmeans and includes the rol
containing the names of the advocates prepared in
accordance with the rules of the Bar Council of India
in Part 111, Chapter |."

The i mpugned proviso added to clause (j) in the year 1978
runs thus: -

"Provi ded that the Electoral Roll shall not
include the nanme of such advocate who fails to file in
the office of the Bar Council, on or before such date
(not being earlier than 30 days of the date of
notification) as nay be notified by the Bar Council in
such manner as may be considered proper by it fromtine
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totinme, or within 45 days of the putting up of the
prelimnary Electoral Roll under Rule 4(1) of Chapter

of Part |1l of the Bar Council of India Rules, a
decl aration containing the nane, address and nunber of
the advocate on the State Roll and to the effect that:-

(a) He is an advocate ordinarily practising in
the Union Territory of Delhi and that his
principal place of practice is within Union
Territory of Del hi;

(b) He is not an undi scharged insol vent;

(c) He has never been convicted by any court for
an of fence involving noral turpitude;

or
A period of two vyears has el apsed since his
rel ease after  being convicted of an offence
i nvol ving noral turpitude;
(I'n-case ~of conviction particulars of such
convi cti on shoul d be given)

(d)~He is not in full-tine service or business or
in any such  part-tinme business or other
vocation as~ is not pernitted in the case of
practising advocates by the rules of the Bar
Counci I; and

(e) He has not been suspended from practice; and
on the failure to file the declaration or on
filing of incomplete or incorrect declaration
in any respect, it shall be presumed that the
name of such advocate i's not to be entered on
the El ectoral Roll in accordance with Rule 3
of Chapter | of ~Part 11l of the Bar Counci
of India Rules.™”

956

In these appeals we are not concerned with the propriety or
legality of asking such a declaration from a person
bel onging to the noble profession. W shall proceed on the
assunption that such an information could be asked for from
a person concerned whose naneis on the State /roll of
Advocates. On the furnishing of such information the nane of
the advocate concerned could not be included in the

electoral roll only if on the basis of that information one
or nore clauses of Rule 3 of the Bar Council of India Rules
to be found in Part 111, Chapter | could come into play, not

otherwise. In these appeals we are not concerned with any
such case. The controversy here centres round the fact that
under the inmpugned proviso nere failure to file the required
decl aration disqualified the advocate concerned from being
put on the electoral roll thus depriving himaof his right to
vote or to stand as a candidate. The crux of the matter in
these appeals is as to whether such a proviso was valid or
ultra vires.

In order to determine the point at issue we shall now
read sone relevant provisions of the Advocates Act. Section
3 provides for the constitution of the State Bar Council
sub-s. (4) of which says:-

"(4) An advocate shall be disqualified fromvoting
at an election under sub-section (2) or for being
chosen as, and for being, a nenber of a State Bar
Council, unless he possesses such qualifications or
satisfies such conditions as may be prescribed in this
behal f by the Bar Council of India, and subject to any
such rules that may be nmde, an electoral roll shall be
prepared and revised from tinme to tine by each State
Bar Council."

On a plain reading of this sub-section it is manifest that
under the Act the qualifications and conditions entitling an
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advocate to vote at an election or for being chosen as a
nenber of the State Bar Council has to be prescribed by the

Bar Council of India. The State Bar Council has no such
power. The power of the State Bar Council is nmerely to
prepare and revise from tine to time the electoral rol

subject to the rules made by the Bar Council of India

concerning the qualifications and conditions aforesaid. This
interpretation of Section 3(4) of the Act finds anmple
support from the very special and specific provision
contained in section 49(1)(a) providing for the genera
power of the Bar Council of India in these termns:-

"49. (1) The Bar Council of India may make rul es
for discharging its functions wunder this Act, and, in
particul ar, such rul es may prescribe-
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(a) the conditions  subject to which an advocate
may be entitled to vote at an election to the
State Bar Counci | i ncl udi ng the
qualifications or di squalifications of
voters, and the nmanner in which an electora
roll of voters nmay be prepared and revi sed by
a State Bar Council ;"

Great reliance was placed on behalf of the appellants on the
concurrent power of the  State Bar Council and the Bar
Council of India engrafted in section /15 of the Advocates
Act. It is true that the power to nake rules conferred by
section 15 is both for the Bar Council of India as also for
the Bar Council of 'a State. But no provision of section 15
can override the specific provision nmade in section 3(4) and
section 49(1)(a) of the Act. Sub-section (1) of section 15
says-"A Bar Council may nmake rules to carry out the purposes
of this Chapter" which nmeans Chapter |1l including section 3.
But the power to prescribe qualifications and conditions
entitling an advocate to vote at an election being that of
the Bar Council of India section 15(1) cannot be interpreted
to confer power on the State Bar Council to nmake rules
regarding the qualifications and  conditions aforesaid. The
rel evant words of sub-section 2(a) of section 15 are the
foll ow ng: -

“In particular, and wthout prejudice to the
generality of the foregoing power, such rules may
provide for :-

(a) ............ the preparation and revision of
electoral rolls and the manner in whichthe
results of election shall be published.”

The State Bar Council <can frame rules for the preparation
and revision of electoral rolls under section 15(2)(a). That
would be in conformity wth the latter part of sub-section
(4) of section 3 also. But in the garb of making a rule for
the preparation and revision of the electoral rolls it

cannot prescribe di squal i ficati ons, qual i fications or
conditions subject to which an advocate whose nane occurs in
the State roll <can find place in the electoral  rol

resulting in his deprivation of his right to vote at the
election. In the instant case under the inpugned proviso
failure on the part of an advocate to submit the required
declaration within the specified tinme entitles the State Bar
Council to exclude his name fromthe electoral roll. Such a
thing was squarely covered by the exclusive power conferred
on the Bar Council of India under sections 3(4) and 49(1)(a)
of the Advocates Act. The State Bar Council had no such
power .
958
Sub-s. (3) of section 15 says: -

"No rules made under this section by a State Bar
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Council shall have effect wunless they have been

approved by the Bar Council of India."
Introduction of the inpugned proviso in Rule 3(j) of the
Del hi Bar Council Election Rules was approved by Resol ution
No. 18 of 1978 passed by the Bar Council of India. Any rule
made by the State Bar Council cannot have effect unless it
is approved by the Bar Council of India. But the approval of
the Bar Council of India can nake the rule nade by the State

Bar Council valid and effective only if the rule nmade is
within the competence of the State Bar Council, otherwi se
not. Mere approval by the Bar Council of Indiato a rule
ultra vires the State Bar Council cannot make the rule

valid. Nor has it the effect of a rule nade by the Bar
Council of India. Making a rule by the Bar Council of India
and giving approval toa rule nmade by the State Bar Counci
are two distinct and different things. One cannot take the
pl ace of the other.

We, therefore, hold that the inpugned proviso to Rule
3(j) of the Delhi Bar Council Election Rules is ultra vires
and invalid and the electoral roll prepared by the Del hi Bar
Council on_the basis of the same resulting in the exclusion
of the names of about 2,000 advocates fromthe said roll was
not valid inlaw W are further of the opinion that the
whol e election was invalid on that account and it could be
chall enged as such ina wit petition. I't was not a case of
chal l enging the preparation of the electoral roll on the
factual basis of wong exclusion of a few  names. For the
said purpose Rule 4 occurring inChapter I of the Bar
Council of India Rules could cone” into play.. But here,
because of the invalidity of the Rules itself, the
preparation of the electoral roll was conpletely vitiated-a
matter which cannot be put within the narrow lint of the
said rule.

The illegal preparation of the electoral roll by the
Del hi Bar Council on the basis~ of the invalid proviso to
Rule 3(j) ogoes to the very root of the matter and no
el ection held on the basis of  such an infirmty can be
uphel d. There is no question of the result being materially
affected in such a case

The contesting respondents could not be defeated in
their wit petitions on the ground of estoppel or the
principle that one cannot approbate and reprobate or that
they were guilty of laches. In the first instance sone of
the contesting respondents were nerely voters. Even Shri
Surjeet Singh in his wit petition clained to be both a
candi date and a voter. As a voter he could challenge the
el ecti on even
959
assum ng that as a candidate after being unsuccessful he was
estopped from doing so. But to be precise, we are of the
opi nion that nerely because he took part in the election by
standing as a candidate or by exercise of his right of
franchi se he cannot be estopped from chall enging the whole
el ecti on when the election was glaringly illegal and void on
the basis of the obnoxious proviso. There is no question of
approbation and reprobation at the same tinme in such a case.
A voter could cone to the Hi gh Court even earlier before the
election was held. But nerely because he canme to chall enge
the election after it was held it cannot be said that he was
guilty of any laches and nmust be non-suited only on that
account .

There is no substance in the |ast subnission made on
behal f of the appellants. The manner of resolving disputes
as to the validity of election is provided for in Rule 34 of
the Delhi Bar Council Election Rules. This is not an
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appropriate and adequate alternative renedy to defeat the
wit petitioner on that account. Firstly, no clause of Rule
34 covers the challenging of the election on the ground it
has been done in this case. Secondly, the Election Tribuna
will not be conmpetent to declare any provision of the
Election Rules wultra vires and invalid. CQur attention was
specifically drawn to clause (8) of Rule 34 which says: -

"No petition shall lie on the ground that any
nom nati on paper was wongly rejected or the nane of
any voter was wongly included in or onmitted fromthe
electoral roll or any error or irregularity which is
not of a substantial character.”

As we have said above, it is not a case where the nanme of
any voter was wongly omtted fromthe electoral roll but it
is a case where the preparation of the whole electoral rol
was null and void because of the invalidity of the inpugned
provi so.

We now proceed to refer to sone rel evant decisions of
the Hgh 'Courts and of this Court cited at the Bar in
support  of some of the points di scussed above.

Mudhol kar—J., delivering the Jleading and the najority
judgnent of a Full Bench of the Nagpur H gh Court in Kanglu
Baul a Kotwal & another v. Chief Executive Oficer, Janpad
Sabha, Durg and others, " rejected the ©plea of estoppel to
chal l enge the el ectionat page 58, para 25.in these terns:-

"As regards the petitioners who were al so
candi dates at. the elections but were  defeated, the
| ear ned counsel 'said that
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those who took their chances at the elections and

failed should not now beall owed to chall enge el ections

of their opponents on the ground  that the electora
rolls were defective. The plea’is in substance one of
estoppel. There <can be no question of any estoppel
because it cannot be said that the position of the
other side has in any way altered by reason of
sonet hing done or not done by the petitioners.”

W are of the viewthat neither the principle of estoppe

nor the principle of approbation and reprobation can be

pressed into services in this case.

In Chief Comm ssioner, A nmer v. Radhey Shyam Dani the
respondent before the Supreme Court had filed a wit
petition in the Court of Chief Conm ssioner of A ner
challenging the wvalidity of the notification directingthe
hol ding of the election of the Ajner Minicipality and the
electoral roll. This challenge was nmade before the el ection
was held. Since the electoral roll prepared was found to be
invalid as it was prepared in accordance with sone invalid
rules, a Constitution Bench of this Court upheld the
deci sion of the Chief Comm ssioner. At page 75, Bhagwati J.,
speaking for the Court said:-

"It is of the essence of these elections that
proper electoral rolls should be maintained and in
order that a proper electoral roll should be maintained
it is necessary that after the preparation of the

el ectoral roll opportunity should be given to the
parties concerned to scrutinize whether the persons
enrol | ed as el ectors possessed the requisite
qualifications. Opportunity should also be given for
the revision of the electoral roll and for the

adj udication of claine to be enrolled therein and
entertaining objections to such Enrollnent. Unless this
is done, the entire obligation cast upon the
authorities holding the elections is not discharged and
the elections held on such inperfect electoral rolls
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woul d acquire no validity and would be liable to be
chal | enged at the instance of the parties concerned. It
was in our opinion, therefore, necessary for the Chief
Conmi ssioner to frane rules in this behalf, and in so
far as the rules which were thus framed omtted these
provisions they were defective.”

Finally at pages 76 and 77 it was said: -

“"If Rules 7 and 9 above referred to were intended
to form a conplete code for the finalisation of the
el ectoral rol
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of the Minicipality they did not serve the intended
pur pose and were  either i nconsi st ent with the
provisions of s. 30, sub-s. (2), of the Regulation or
were defective in'so far as they failed to provide the
proper procedure for taking of the steps hereinabove

indicated for finalising the electoral roll of the
Municipality. |If that was the true position the
el ectoral roll~ of the Minicipality which has been

aut henti cated and published by the Chief Commi ssioner
on August- 8, 1955 was certainly not an el ectoral rol
prepared in accordance with |aw on the basis of which
the elections and poll-to the A ner Minicipal Conmittee
could be held either on Septenmber 9, 1955, or at any
time thereafter.”
In the instant case the electoral roll was prepared on the
basis of a rule which has been found to be void and ultra
vires. That being so, even though the contesting respondents
cane to challenge the election after it was held, they could
do so because of the gravity of the infraction of the lawin
the preparation of the electoral roll. Dani’s case (supra)
was followed by the Patna High Court in two decisions. In
Par meshwar Mahaseth and others v. State of Bi har and ot hers
and Umakant Singh and others v. Binda Choudhary and ot hers.
After quoting a passage at page 153 from Dani’s case
Kanhai ya Singh J., said in Parmeshwar Mahaseth’s case at the
sanme page i n paragraph 14 thus: -

"I't was wurged by the |earned Governnent Advocate
that the election cannot be disputed except ‘by an
el ection petition, as laid down in R 62 of the
El ection Rules. He submtted that petitioner 9, had
already filed an el ection petition after the
presentation of this wit application. This contention
is not valid. What is challenged here is not the
el ection of a particular candidate, but thevalidity of
the entire election, because of the wiolation of the
essential provisions of the Election Rules and the Act.
I think, R 62 provides for a case where a person
chal l enges the election of a particular candidate.
woul d overrul e the objection.”

In Umekant’s case the Court quoted the passage from
Dani’'s case from page 461 and finally expressed the viewin
par agraph 12 at page 462 in these terns:-

"M . Shankar Kumar appearing for respondents 6 and
7 submtted that the election ought to have been
chal | enged
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by following the nmachinery provided in rule 148 of the

rules, and this Court, in exercise of its power under

Article 226 of the Constitution, should not interfere

with the election when a special nmachinery was provided

for chall enging it. | am unable to accept this
argunent. It is the well settled view of the Court that
if the entire election is challenged as having been
held wunder statutes or statutory rules which are
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invalid or by commtting illegalities which nake the

entire election void, it can be quashed by grant of a

wit in the nature of certiorari."

A Full Bench of the Punjab Hi gh Court in Dev Prakash
Bal mukand v. Babu Ram Rewti Mal and others had occasion to
consider this question and in that connection at page 434
Dulat J., said in paragraph 15:-

"Everybody, of course, agrees that, if the very
foundation of the election, nanely, the electoral rol

isillegal, no election on its basis can proceed or be
allowed to stand, but that does not nmean that any kind
of defect in the roll, however technical in its nature,

will suffice to reach such a conclusion.”

It would thus be seen that it depends upon the nature
and the intensity of the error conmitted in the preparation
of the electoral roll and its effect on the whole election
for deciding the question as to whether a wit petition
woul d be maintainable or not. I'n Ramgulam Shri Baijnath
Prasad v. ~ The Col lector, District Guna and others Oza J.,
delivering the judgment of the Division Bench stated in para
17 at page 152 thus: -

"It was also contended that the petition was not
filed inmediately, but has been filed after the
el ections were over. As regards the question of
estoppel we had already considered it and found that
the petition under Art. 226 cannot be di sposed on the
guestion of estoppel. As regards del ay, it is
sufficient to state that it could not be said that the
petition was unduly del ayed. Apart fromit, it is also
clear that an election held on the basis of rolls which
have not been prepared in accordance wth ‘|aw, the
petition cannot be dism ssed nerely on  the ground of
del ay. "
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The Madhya Pradesh Hi gh Court has taken a similar view
in the case of Bhupendra Kumar Jain v. Y. S. Dharnadhikar
and others wherein it was held (that the entire /election
could be challenged on the basis of certain 'types of
illegalities committed in holding it.

Shri Bhoop Singh, an Advocate and a nenber of the Bar
Associ ation at Chandigarh was a candidate to the Bar Counci
of Punjab & Haryana. After being unsuccessful he chall enged
the election by filing a wit petition in the H gh Court-
The full Bench of the Punjab & Haryana H gh Court i n Bhoop
Singh v. Bar Council of Punjab and Haryana through its
Secretary and others dismissed the wit petitionon the
particular facts of that case. Yet the view expressed at
page 43 in para 9 was: -

"I amextrenely doubtful whether the nature of the
relief which the petitioner <clains here, nanely the
setting aside of the whole of the election -and the
ordering of a repoll could be clainmed by way of an
el ection petition under rule 34(1). No provision.in the
said rule was brought to our notice which in express
terns enpowers or warrants the setting aside of the
whole of the election (in contradistinction to the
el ection of individual candidates) or to direct a
repoll. In any case it is well settled that the
exi stence of an alternative remedy is not an absolute
| egal bar to the issuance of a wit".

Rel i ance was placed for the appellants wupon the
decision of this Court in K K Shrivastava etc. v.
Bhupendra Kumar Jain and others that because of rule 34(8)
of the Delhi Bar Council Election Rules the wit petitions
ought to have been held to be not maintainable. It would be
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noticed from the facts of that case that an election
petition had already been filed. About four nmonths |ater a
wit petition was also filed to challenge the election. At
page 1704, <colum 1 Krishna lyer J., speaking for the Court
sai d: -

"One of themwhich is relevant for the present
case is that where there is an appropriate or equally
ef ficacious renmedy the Court should keep its hands off.
This is nore particularly so where the dispute rel ates
to an election. Still mre so where there is a
statutorily prescribed remedy which alnbpst reads in
mandatory terns”.
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But he added: -

"While we need not in this case go to the extent
of stating that if t here are excepti onal or
extraordi nary - circunstances the Court should stil
refuse to entertain a wit petition.”

Finally the view expressed in K K Shrivastava' s case
is:-

"There is no foundati on whatever for thinking that
where the challenge is to an "entire election” then the
wit jurisdiction springs into action. On the other
hand the circunstances of this case convince us that
exercise of the power under Art. 226 may be descri bed
as m s-exercise."

W may add that the view expressed by sonme of the High
Courts in the cases referred to -above that nerely because
the whole election has been challenged by a wit petition
the petition would be maintainable in spite of there being
an alternative renmedy being available, so wdely put, may
not be quite correct and especially after the recent
amendnent  of Art. 226 of the Constitution.  If the
alternative renedy fully covers the challenge to the
election then that remedy and that remedy al one nust be
resorted to even though it involves the challenge of the
el ection of all the successful candidates. But if the nature
and the ground of the challenge of the whole election are
such that the alternative renedy is no renedy in the eye of
law to cover the challenge or, in any event, is not adequate
and efficacious remedy then the renedy of wit petition to
chall enge the whole election is still available. In - the
present case we have pointed out above that the Election
Tri bunal would have found itself inconpetent to declarethe
proviso to Rule 3(j) of the Del hi Bar Council Election Rules
ultra vires and that being so the alternative renmedy
provided in Rule 34(8) was no remedy at all

Appel l ants heavily relied upon an unreported decision
of the Calcutta Hgh Court in Suryya Kumar Ray v. The Bar
Council of India & Ors. The challenge to the election to the
Bar Council of West Bengal was al nost on grounds which are
simlar to those in the present case. The Calcutta High
Court upheld the validity of the Rule and the el ection held
on the basis of electoral roll prepared in accordance wth
that Rule and dissented fromthe view of the Gujarat High
Court in Harish Sanbhu Prasad v. Bar Council of Qujarat.
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The | earned Judge said with reference to the decision of the
Guj arat Hi gh Court thus:-

"It appears to nme that this decision will not be
of much assistance to the petitioner in the instant
case in as nuch as the electoral rules which are before
nme have duly been approved by the Bar Council of India
itself. Such approval confers wupon these rules the
authority and sanction of the Bar Council of India and
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may be deened to be the rules framed by the Bar Counci

of India."

The enunciation of the law as nade above, in our
opinion, is not correct. We have held to the contrary.

For the reasons stated above, we dismss all the
appeal s but nake no order as to costs in any of them
S.R Appeal s di sm ssed
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