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The Judgrment of the Court was delivered by ARI J1T PASAYAT, J. Leave
gr ant ed.

Though controversy lies within a very narrow conpass, el aborate argunents
on various principles of 1aw were highlighted, which shall be dealt with
after noticing the/factual scenario involved.

Fact ual background as highlighted by the appellant and accepted to be
correct in material aspects by the respondents run as follows: Appellant, a
national i zed bank, on the basis of a deed of |ease executed on 8.4.1964 is
a tenant under the respondents presently. The original |andlord was restore
dents’ predecessor-in-title. The respondents (hereinafter referred to as
"landlords’) filed a suit under Section 13(1)(g) of the Bonbay Rents, Hote
& Lodgi ng House Rates Control Act, 1947 (in short 'the Bonmbay Rents Act’)
ir 1983 seeking eviction on the ground of bona fide requirement. The tria
court decreed the suit in favour-of the |andlord by order dated 8.4.1994.

It we s held that |andlords had proved reasonabl e need and greater hardship
woul d be caused to the landlords if prayer for eviction is not allowed. The
sai d order was chal |l enged in Appeal No.208 of 1994 before the Small Causes
Court, Munbai by the present appellant, which was all owed. It was, inter
alia, held that the hardship factor nust be held agai nst the |l andl ords as
the cas: was one where a purely business concern is pitted against the
interest of the common nman. It was noticed that the | andl ords had a
flourishing busine s and had expanded hi s business and the present

appel l ant being a nation alized bank existing for general public, and in
that view of the matter the prayer for eviction was turned down. The

| andl ords chal l enged the aforesaid order by filing a wit petition no. 5668
of 1995 before the Bonbay Hi gh Court; which is pending. In the year 1999,
Mahar ashtra Rent Control Act, 1999chereinafter referred to as 'the
Maharashtra Rent Act’) was enacted w.e.f. 31.3 2000. The said Act,
according to the appell ant-bank, took away protection of Bonbay Rents Act
to the institutions |ike banks and conpani es. However provisions of Section
58 save pendi ng proceedi ngs under the said Act. On 10 4. 2000 the | andl ords
sent notice to the appellant-bank clainng term nation of tenancy with
reference to Section 3(1 )(b) of the Maharashtra Rent Act the appell ant-
bank di sputed the claimof the |andlords. Subsequently a suit was filed in
the Smal| Causes Court, Minbai under the Maharashtra Rent Act hearing No.
T.E. &R Suit No. 91/120 of 2000. In the suit the | andlords sought vacant
possession of the suit prenmi ses and nesne profits at the rate of Rs

3,00, 000 per nonth.

Appel | ant-bank filed witten statenent refuting the stands taken that the
tenancy had been lawfully term nated and the grounds indicated therefor.
Ref erence was nmade al so to the proceedings in the Bonbay H gh Court under
the Bombay Rents Act. It was contended that in view of Section 58 of the
said Act, suit was not maintainable. The Small Causes Court, Minbai passed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 4

j udgrment and decree in favour of the landlord holding that the suit was

mai nt ai nabl e, the tenancy had been validly term nated and directed the
appel | ant - bank to hand over possession of the suit prem ses to the

| andl ord. Aggrieved by the said order the appellant-bank filed appeal no.
718 of 2001 before the Appellate Court which dism ssed the same by order
dated 12.7.2002. Appellant-bank filed wit petition (civil) No. 209 of 2003
in the Bonmbay Hi gh Court.

On 7.1.2003 an application for amendment of the wit petition was filed
seeking to challenge validity of provisions contained in Section 3 (I)(b)
of the Maharashtra Rent Act. The Hi gh Court by the inpugned order while
all owi ng the application for anmendment held that the case was covered by
Section 3(1)(b) of the said Act and the wit petition was dism ssed

M. P. Chidanbaram |earned senior counsel for the appellant submitted that
after having all owed the amendnent relating to validity of Section 3(1 )(b)
of the Maharashtra Rent Act, the H gh Court was not justified in dismssing
the wit application without exam ning that question. It is submtted that
though a Division Bench of the Bonbay Hi gh Court has upheld the validity of
the provisions in question yet several matters have been adnmitted by this
Court and validity of the section in-question is being examned by this
Court. Additionally, it is submtted that a wit petition has been filed by
the appellant as a matter of abundant caution, questioning validity of the
af oresai d provisions, and by order dated 10.4.2003 the sanme has been
directed to be heard along with Civil Appeal no. 8017 of 2002.

In response M. R F. Narinman, |earned senior counsel for the respondents
submitted that challenge to the constitutional validity of Section 3(1 )(b)
o 'the Maharashtra Rent Act was given up before the H gh Court as is
evident fromthe inmpugned order and it is not open to the appellant to make
a grievance that the questi on-was not exam ned by the H gh Court. Wth
reference tc the question of non-adjudicationin this issue, it is
submitted that if the appellant takes the stand that the plea was not given
up, the proper course is to approach the High Court for clarification, if
any.

It is also pointed out the validity of the provisions was never in i: sue
before the Courts below and for the first tine by way of anmendnent of the
wit petition, the challenge was sought to be introduced.

By way of reply to the aforesaid stand of the | earned counsel for the

| andl ords, M. Chi danbaram poi nted out that the application for amendment
was filed on 7.1.2003 i.e. the date on which the inpugned order was passed.
The High Court granted | eave to amend and thereafter proceeded to exam ne
the matter. It is inconceivable that the appellant having taken all pains
to get the petition anended, would give up. The order observing that no
other plea was pressed in the matter neans that no other point other than
the pleas relating to Section 3(l1)(b) were pressed. Cearly, earlier

deci sion by the Division Bench was | oom ng in the background, 'though not
specifically stated, the courts bel ow coul d not have deci ded the question
regarding validity of the provisions, being creatures of the statutes.

According to him Section 113 of the Code of G vil Procedure, 1908 (in short
"CPC) to which M. Nariman has referred to submt, that the Court could
have nade a reference to the H gh Court, have no application, and in any
event the Hi gh Court having accepted the prayer for anmendnment ought to have
consi dered the issue which was of vital inportance. If it felt bound by the
deci sion of the Division Bench, rendered earlier, at |east reference
thereto should have been made.

The rival contentions need careful consideration. There can be quarrel with
the proposition as submitted by M. Nariman that if an order reco ds

sonet hing, a party cannot be pernmtted to plead to the contrary specially
inthe mtters as to whether there was any concession regarding a point, or
whet her it was given at the time of hearing.
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The only course open to a party taking the stand that order does not
reflect actual position is to nove the H gh Court in line with what has
been said in Slate of Maharashtra v. Randas Shrinivas Nayak and Anr [1982]
2 SCC 463. In recent decisions i.e. Bhavnagar University v. patina Sugar
MII Pvt. Ltd., (2002) AIR SCW 4939 and Roop Kumar v. Mbhan Thedani, (2003)
3 SCALE 611 the viewin the said case was reiterated Statenents of fact as
to what transpired at the hearing recorded in the judgment of the court,
are conclusive of the facts so stated and no one can contradi ct such
statenments by affidavit or other evidence. If a party thinks that the
happeni ngs in Court have been wongly recorded in a judgnment, it is

i ncunmbent upon the party, while the matter is still fresh in the m nds of
the Judges, to cull the attention of the very Judges who have nmde the
record. That is the only way to have the record corrected. If no such step
is taken, the matter nust necessarily end there. It is not open to a party
to contend before this Court to the contrary. This Court cannot |aunch into
an enquiry as to what transpired in the Hgh Court. It is sinply not done.
Publ i c policy and judicial decorumdo not permt it. Matters of judicia
record in that sense are unquesti onabl e However, the Court can pass
appropriate orders if a party noves.it contending that the order has not
correctly reflected happenings in Court.

Applying the | ogic of aforesaid principles, the stand of M Nariman at
first flush appeared to be on terra firma. But there are several factors
whi ch make the contentions of M. Chidanbaram acceptable. It is undi sputed
that the application for anendnent was filed on 7.1.2003, and related to
constitutional validity of Section 3(l)(b) of the Maharashtra Rent Act. The
Hi gh Court granted |l eave to amend. Though the H gh Court has not clearly
stated so in the order, in the contextual backdrop the sane has great

rel evance.

It is fairly settled position in law that Court or Tribunal constituted
under a statute cannot adjudicate upon the constitutional validity of the
concerned statute. This position has been highlighted by this Court in
several decisions. (See K S. Venkataraman & Co. v. State of Madras [ 1966]
2 SCR 229, at page 251), Dhul abhai v. State of Madhya Pradesh and Anr., AR
(1969) SC 78, C. I.T., Madhya Pradesh, Nagpur and Bhandara v Ms. Straw
Products Ltd., AIR (1966) SC 1113,. Chandra Kumar v. Union of India and
Os., [1997] 3 SCC, 261 and recently in Wst Bengal Electricity Regulatory
Conmi ssion v. CESC Ltd., [2002] 8 SCC 715. Great enphasis was |laid on Sec.
113 CPC, by M. Nariman to con end that had the stand beentaken before
Courts below, in case of necessity, the provision could have been resorted
to.

The said provision reads as foll ows:

"113 Reference to H gh Court - Subject to such conditions and limtations
as may be prescribed, any Court may state a case and refer the same for the
opi nion of the H gh Court, and the H gh Court nay make such order thereon
as it thinks fit.

[ Provided that where the Court is satisfied that a case pencing before it

i nvol ves a question as to the validity of any Act, Ordinance or Regul ation
or of any provision contained in an Act, Odinance or Regul ation, the
determ nation of which is necessary for the disposal of the case, and is of
opi nion that such Act, Odinance, Regulation or provisionis invalid or

i noperative, but has not been so declared by the H gh Court to which that
Court is subordinate or by the Suprenme Court, the Court shall state a case
setting out its opinion ; and the reasons therefor, and refer the same for
the opinion of the H gh Court.

Expl anation - In this section, "Regulation" neans any Regul at on of the
Bengal , Bonbay or Madras Code or Regul ation as defined in the General
Cl auses Act, 1897 (10 of 1897), or in the CGeneral C auses Act of a State.]"
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The proviso is relevant for our purpose. It operates in the follow ng
ci rcumnst ances.

(a) The Court is satisfied that in a case pending before it involve: a
guestion as to the validity of any Act, Ordinance or Regul ation, or of any
provi sion contained therein

(b) Determ nation of the aforesaid question is necessary for dispo al of
t he case;

(c) The Court is of the opinion that such Act, Ordinance or Regul ation or
a provision contained in an Act, Ordinance or Regul ation are inoperative;

(d) But the concerned Act;, O dinance or Regulation or provision Ins not
been declared invalid or inoperative by the H gh Court to which the Court
where the case is pending i's subordinate or by the Supreme Court

Undi sputedly, a Division Bench of the Hi gh Court has decided the question
and, therefore, Section 113 has no application

It is not, however, necessary to go into the question whether having not
taken the plea before the courts bel ow, the Hi gh Court should have
permtted the question to be raised before it as admittedly, the H gh Court
had permitted the challenge to be nade by allow ng the application for
amendnment. The case was di sposed of on the date the anendnment was al |l owed,
and in fact by the consolidated order which dealt with the prayer for
amendnment, allowed it and went on to dispose of the wit petition, wthout
dealing with plea of \invalidity.

In the aforesaid factual background Hi gh Court shoul d have considered the
chall enge to the constitutional validity of Section 3(l)(b) of the
Maharashtra Rent Act as raised by the appellant. It can certainly consider
the effect of any earlier decision. W do not express any opinion on that
aspect The order of the High Court is set aside and the case is renmitted
back to the H gh Court for fresh adjudication on merits in accordance with
I aw.

The appeal is allowed to the extent indicated. Costs nade easy.




