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ACT:

Utar Pradesh State Universities Act, 1973: Section
31(8) (a) Uni versi ty--Procedure for sel ection of
t eachers- - Recommendation of Selection Committee--Executive
Council’s disagreenent wth reconmendation-Reference to
Chancel | or - - Chancel | or’ s deci sion final-Nature and scope of
Chancellor’s function--Held admni-strative in 'nature--Does
not require application of principle of natural justice-
Section 31 confers no right to nmake representation to Execu-
tive Council or to the Chancell or against the reconmendation
of selection Conmittee-But eligible candidate has a right to
have his case consi dered.

Service Law- - Judi ci al revi-ew of academ c
appoi nt nent s- Academ ¢ appoi ntments based on reconmendati ons
of Experts--In the absence of mala fides Court should he
slow to interfere with experts opinion

Admi ni strative |aw -Quasi-judici al function--Admi ni s-
trative function--Distinction between--Power to make binding
and conclusive orders--1s not by itself a decisive factor
that power is judicial-Existence of other —characteristics
necessary.

Constitution of I ndi a, 1950: Article 14--State
action--Legislative, executive or quasi-judicial--Mst be
gui ded by principle of equality.

HEADNOTE

The appellant and the respondents applied for the post
of Reader in Psychology in Lucknow University. Under the
University Statute, the mnimmaqualification for the  post
was a Doctorate degree or a published work of high standard
in the subject. The respondents possessed Ph.D. degree,
while the appellant’s thesis was nearing conpletion

On the basis of her experience, performance at the
i ntervi ew and published work, which was found to be of high
standard on the subject, the Selection Comrittee recomended
the appell ant’ s appoi ntment by gradi ng her No. 1.
85

By a split of the nmajority, the Executive Council disa-
greed with the recomendati on of the Selection Comrittee on
the ground that the appellant did not possess the essentia
qualification for the post of Reader and it preferred the
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appoi nt nent of respondent No. 2.

In view of the Council’s disagreenent, the nmatter was
referred to the Chancellor for his decision under Section
31(8)(a) of the UP. State Universities Act, 1973. The
Chancellor rejected the opinion of Executive Council and
accepted the reconmendations of the Selection Conmmttee and
directed that the appellant should be appointed as a Reader

Respondent No. 1 challenged the Chancellor’s order by
filing a wit petition in the H gh Court, which follow ng
its earlier Full Bench decision wherein it was held that the
Chancel lor nust explicitly state the reasons for his deci-
sion and was enjoined by the Act to act quasijudicially
guashed the Chancellor’s order with a direction to reconsid-
er the matter.

In the appeal tothis Court on the question of the
nature of the Chancellor’ s power under Section 31(8)(a) of
the U P. State Universities Act, 1973: Allow ng the appea
and setting aside the order of the H gh Court, this Court,

HELD: /1. Three authorities are involved in the Selection
of University teachers’ (i) Selection Comrittee, (ii) Execu-
tive Council and (iii) The Chancellor. The Selection Conmit-
tee for appoi ntrment of University teachers is a reconmenda-
tory body the conposition of which has been prescribed under
section 31(4)(a). The Executive Council is the principle
executive body of the University. Subject to the provisions
of the Act, it has power to appoint officers, teachers and
ot her enpl oyees of the University. Section 31(8)(a) seens to
suggest that if the Executive Council wants to agree wth
the reconmendati on and appoi nt candi dates in the order of
nerits, no reasons ~are to be given. But if it wants to
disagree with the recomendati ons made by the Selection
Conmittee, it nust give reasons for disagreenent. It has
however, no power to override the reconmendati on and appoi nt
a candidate of its own choice. It nmay disagree, but 'should
give reasons for disagreement and refer the matter under
section 31(8)(a) to the Chancellor. Then the decision of the
Chancel l or shall be binding on the Executive Council. The
Chancellor is not an appellate authority in matters of
appointnent. His decision is called for when the Executive

Council disagree with the reconmendation of ~the Selection
Conmittee. What is referred to him
86

under section 31(8)(a) of the Act, is therefore, not a
di spute between the Selection Conmittee and the Executive
Council on any issue. Nor it is a dispute between two riva
candi dates on any controversy. It is indeed a decision wth
regard to appointnent of a particular person . or persons in
the 1light of the recomrendati on and opinion if any, of the
two statutory authorities. [94H 95A, IL F-G 99F H|

1.1 The power of the Chancellor under Section -31(8)(a)
is purely of administrative character and is not- in the
nature of judicial or quasijudicial power. No judicial or
quasi -judicial duty is imposed on the Chancellor and any
reference to judicial duty, seems to be irrelevant in the
exercise of his function. Such a power cannot be considered
as quasi-judicial power. [101 F-H]

L.N. Malhur v. The Chancellor, Lucknow University,
Lucknow & O's., Al.R 1986 Al. 273; Dr. UN Roy v.GD
Tapase, [1981] UPLBEC, 309, disapproved.

2. Section 31 confers no right to make representation to
the Executive Council or to the Chancellor against the
recommendation of the Selection Comrittee. There is no
provision in the Section for hearing any candidate or the
Executive Council. There is also no provision for receiving
evi dence. The decision of the Chancellor in the exercise of
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this statutory function does not expressly or inpliedly
require the application of the principle of natural justice.
[ I 01 B 1)]

Dr. G Sarana v. University of Lucknow and Ors., [1976]
3 SCC 585; hel d inapplicable.

R S. Dass v. Union of India. [1966] (Supp.) SCC 617; re-
ferred to.

2.1 The Chancel l or, however, has to act properly for the
purpose for which the power is conferred. He nust take a
decision in accordance with the provisions of the Act and
the Statutes. He must not be guided by extraneous or irrele-
vant consideration. He nmust not act illegally, irrationally
or arbitrarily. Any suchillegal. irrational or arbitrary
action or decision, whether . in the nature of a |egislative,
admi ni strative or quasi-judicial exercise of power is |iable
to be quashed being violative of Article 14 of the Constitu-
tion. [102B-C]

2.2 The order of the Chancellor inpugned in this case
i ndi cates very clearly that he has considered the recomren-
dation of the question Conmittee and the opinion expressed
by the Executive Council. The
87
m ni mum qual i fication prescribed for the post is a Doctorate
in the subject of 'study concerned or a published work of
high standard in/the subject. The appellant was found to
have an alternate qualification though not a Doctorate in
the subject. The Sel ection Conmittee has accepted the alter-
nate qualification ‘as sufficient-and did not relax the
essential qualification prescribed for the post. The Execu-
tive Council appears to have conmtted an error in stating
that the appellant has lacked the essential qualification
and the Selection Conmittee has rel axed the essential quali-
fication. The Chancellor was, therefore, justified in re-
jecting the opinion of the Executive Council. His decision
gets support fromthe Statute | 1.01 of the First Statute of
the Lucknow University. Accordingly the judgment of the High
Court and the consequential order made by the Registrar of
the University reverting the appellant to her substantive
post of Lecturer are set aside. Her original appointnent as
Reader pursuant to the decision of. the Chancellor shal
remain undisturbed with all consequential benefits. [102E
103B-C, (G

3. An administrative function is called quasi-judicial
when there is an obligation to adopt the judicial approach
and to conply with the basic requirements of justice. \Were
there is no such obligation, the decision is called ’'purely
adm nistrative’ and there is no third category. 197G H]

Ridge v. Baldwin, [1963] 2 AlIl. ER 66; G Nageshwara
Rao v. Andhra Pradesh State Transport Corporation, [1959] 1
SCR 319; Administrative Law by H WR Wade 6th Ed. p. 46-47,
referred to

3.1 The concl usiveness of the decision w thout the need
for confirmation or adoption by any other authority is
general ly regarded as one of the features of judicial power.
But the order nade by a statutory authority even it is given
finality does not thereby acquire judicial quality if no
ot her characteristic of judicial power is present. Power to
make orders that are binding and conclusive is not, by
itself a decisive factor to hold that the power is judicial
[101 E-F]

Prof. Desmith, 'Judicial Review of Administrative Ac-
tion 4th Ed., p. 82; referred to.

3.2 An administrative order which involves civil conse-
guences must be nmade consistently with the rule expressed in
the Latin Maxi maudi alterampartem The person concerned
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nust be inforned of the case against himand the evidence in
support thereof and nmust be given a fair opportunity to neet
the case before an adverse decision is taken. [98G H]

88

State of Orissa v. Dr. Binapani Dei & Ors., [1967] 2 SCR
625; Ridge v. Baldwin, [1963] 2 All. EER 66; referred to.

3.3 So far as the adm nistrative officers are concerned,
the duty is not so nuch to act judicially as to act fairly.
For this concept of fairness, adjudicative settings are not
necessary, nor it is necessary to have lis inter parties.
There need not be any struggl e between two opposing parties
giving rise to a ’'lis’. There need not be resolution of Iis
inter parties. The duty to act judically or to act fairly
nmay arise in widely different circunstances. It may arise
expressly or inplied y depending upon the context and con-
siderations. Al these types of non-adjudicative adn nistra-
tive decision naking -are now covered under the genera
rubric of fairness inthe admnistration. But then.even such
an adm ni strative decision unless it affects one’s persona
rights or one's property rights, or the loss of or prejudi-
cially affects sonething which wuld juridically be called
atl east a privilege does not involve the duty to act fairly
consi stance with the rules of natural justice. [99A-F

Keshva MIlls Co. Ltd. v. Union of India, [1973] 3 SCR
22; Mohinder Singh G111 v. Chief El ection Conm ssioner
[1978] 1 SCC 405; Swadeshi Cotton MIIls v. Union of India,
[1981] 1 SCC 664; Managenment of Ms M'S. Nally Bharat Engi-
neering Co. Ltd. v. The State of Bihar & Os., Cvil Appea
No. 1102 of 1990 deci ded on 9.2.1990;' referred to.

4. In matters of appointment in the academic field the
Court generally does not interfere. The Courts should be
slow to interfere with the opinion expressed by the  experts
in the absence of mala fide all eged against the experts.
When appointnents are based on reconmendati ons of | experts
nom nated by the Universities, the Hgh Court has got only
to see whet her the appoi ntnent had contravened any statutory
or binding rule or ordinance. The H gh Court shoul d show due
regard to the opinion expressed by the experts constituting
the Selection Commttee and its recommendati on on which the
Chancel | or has acted. [103D E]

Uni versity of Mysore & Anr. v.C. D. CGovinda Rao, [1964] 4
SCR 575; Dr. J.B. Kulshreshtha & Os. w Chancell or
Al | ahabad University, Raj Bhavan & Ors., [1980] 3 SCR 902;
Dal pat Abasaheb Sol uke v.B.S. Mahajan, [1990] 1 SCR 305;
fol | owed.

5. The principle of equality enshrined in Article 14
must guide every state action, whether it be |egislative,
executive or quasi-judicial. [102C D
89

E. P. Royappa v. State of Tami| Nadu & Anr., [1974] 2
SCR 348; Ms. Mneka Gandhi v. Union of India & Ant., [1978]
1 SCC 248; Ajay Hasia & Os. v. Khalid Mijjib Sehravardi &
Os., [1981] | SCC 722; SomRaj & Ors. v. State Of Haryana,
JT 1990 1 SC 286; referred

5.1 In natters relating to public enploynment whether by
promotion or direct recruitnment, only requirement to be
conplied with is the mandate of Articles 14 and 16 of the
Constitution. There shall be equality of opportunity and no
di scrimnation only on ground of religion, race, caste, sex,
di ssent, place of birth or residence or any of them The
eligible candidate has a right to have his case considered
in accordance with |aw. [100F]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 16 16-17
of 1990.

From the Judgnent and Order dated 22.5.1989 of the
Al l ahabad High Court in Wit Petition No. 2777/78 & dated
5.7.89 Review Petition No. 68(W/89 in WP. No. 2777/78

K. Parasaran, Amtabh Msra, S. Mrlidhar and MS.
Ganesh for the Appellant.

P. P. Rao, Raja Ram Aggarwal, E.C. Aggarwala, Atul Shar-
ma, Ms. Purnima Bhatt, Ms. Shobha Di kshit, Lokesh Kumar
R D. Kewal ramani and M K. Garg for the Respondents.

The Judgrment of the Court was delivered by
K. JAGANNATHA SHETTY, J. Special Leave granted.

The Chancel | or of the Lucknow University while exercis-
i ng power under Section31(8)(a) of the Utar Pradesh State
Universities Act, 1973 ("The Act") has directed that Km
Neeliam M sra, the appellant herein should be appointed as
Reader /i n Psychology in the University. That order has been
guashed by the Hi gh Court of Allahabad, Lucknow Bench in
Wit Petition No. 2777 of 1978 ,at the instance of Dr.
Hari nder —Kaur-Paintal, respondent (1). This appeal is from
that judgment of the H gh Court.

90

The background of the case in the barest outline may be
stated as under.

The Lucknow University invited applications for appoint-
nment of Reader in Psychol ogy from candidates who possessed
the prescribed qualifications. In response to the adverti se-
ment, several candidates filed their applications. The
appel l ant and respondents | to 5 were sone of  them who
offered thenselves as candidates. The Conmittee which was
constituted for selection of candidates called ‘them for
interview along with some others. After considering their
qualifications, experience and relative performance in the
interview, the Selection Committee graded them as foll ows:
"Al'l the candi dates who appeared for the intervi ew possess a
Ph. D. degree. Km Neelim M sra does not possess a Ph. D
degree. Her thesis is nearing 'conpletion. Her thesis work
al ongwi th her publication were scrutinised and it was’ found
that she satisfies the condition of published work of a high
standard in the subject, provided as an alternative to Ph.
D. degree. Al the candidates have a <consistently -good
academi c record and nore than 54% marks in the M A Exam na-
tions, except Dr. C.B. Dnivedi, who has a 3rd Division in
the H gh School, Dr. Ratan Singh who has 3rd Division in
H gh School and B. A
2. Al the candi dates possess the requisite teaching experi-
ence of post graduate cl asses.

3. And the basis of the research work, publications, experi-
ence and perfornance at the interview, the Cormittee graded
the candi dates as foll ows:

1. Ms. Neelinma Msra

2. Dr. (Km) Mikta Rani Rastogi

3. Dr. (Snt.) Harinder Kaur Painta

4. Dr. S.N Rai

The rest of the candidates were found unsuitable. The view
of the above Conmittee reconmended that Km Neelima Msra be
appoi nted to the post of Reader in Psychol ogy."

91

Km Neelinia Msra was found to have to her credit a
publ i shed work of high standard in the subject of Psychol ogy
though she had no Ph. D. degree. Besides she was considered
to be nore suitable on the basis of research work, publica-
tion, experience and performance at the interview. The
Sel ection Conmittee, therefore, recomrended her for appoint-
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nment to the post of Reader in Psychol ogy.

That reconmendati on came before the Executive Council
The Executive Council, by a split najority disagreed wth
the recomendati on and preferred the appoi ntmrent of respond-
ent (5 D. (KM MR Rastogi. It has expressed the view
that the appellant did not possess the essential qualifica-
tions prescribed for the post of Reader and therefore, not
suitable for appointnent. The opinion expressed by the
Executive Council is as under

perusal of the bio data of Km Neelina Msra shows
that she does not possess Ph.D. degree nor has she submitted
her thesis so far. Yet it is strange to say that her pub-
lished work is of a high standard. Thus she does not fulfi
requi renent of essential qualifications and not suitable for
the post.

The bio data of Dr. (KM MR Rastogi shows that
she possesses 11 years teachi ng experience of post-graduate
cl asses. She has a consistently good academc record and
shoul d be appointed Reader in Psychology as she has been
graded No. 2 by the Selection Commttee. Dr. (Snt.) Harnder
Kaur Paintal is a Lecturer since Novenmber 1972 and has also
a consistently good academ c record and is suitable for the
post .

As a consequence there is no question of relaxa-
tion of essential 'qualification as candidate of requisite
nerit are avail able.”

When there is thus disagreement with the  recomendati on
of the Selection Committee, the matter must be referred to
the Chancellor for ‘his decision. That is the nmandatory
requi renment of Section 31(8)(a) of the Act. Accordingly, the
Executive Council referred the matter to the Chancel lor. The
Chancel | or, however, by order dated August 16, 1978 did not
approve of the Executive Council’'s opinionto appoint Dr.
(KM MR Rastogi. The Chancellor rejected the opinion of
the Executive Council and accepted the recomrendati on of the
92
Selection Committee and directed that the appellant should
be appoi nted as Reader. The Chancell or observed:

"The Selection Committee has unaninously recommended that
Km Neelinma Msra be appointed to the post —of Reader in

Psychol ogy. Instead of accepting this  reconmendation, the
Executive Council held by a majority of —6:5 votes -that
Kumari  Neelinma M sra does not fulfil the requirenent of

essential qualifications and is not suitable for the post.
It was of opinion that Dr. (K MR Rastogi who has  been
graded No. 2 by the Selection Committee shoul d be appointed
and that Dr. (Snmt) H K Paintal is also suitable for the
post .

Km Neelinma Msra does not possess a Doctorate in
the subject of study, but the Selection Committee has re-
corded that her thesis alongwith her publications were
scrutinised and it was found that she satisfies the ' condi-
tion of published work of a high standard on the subject,
which is an alternative to the Doctorate degree, as provided
in Statute 11.01 read with Statute 11.02 of the First Stat-
utes of Lucknow University. Thus Km Neelima Msra possess
the essential prescribed mininmumaqualification. She has al so
been adj udged to be the npst suitable candidate on the basis
of research work, publications and experience and perform
ance at interview, anong all the candidates, by the Selec-
tion Conmmttee which was in a better position to Judge the
nerits of the suitability of the appointnent.

After considering all the facts and circunstances
of the case, | approve the report of the Selection Committee
and direct that the appointnment order be issued accordingly.
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Sd/ - G D. Tapase,
Chancel | or"

As per the decision of the Chancellor, the appellant was
appoi nted as Reader in Psychol ogy.

Dr. (Smt) Harnder Kaur Paintal, respondent 1, noved the

Hi gh Court under Article 226 of the Constitution chall enging
the Chancellor’s order. The Wit Petition was filed on 17
August 1978 before the Lucknow Bench of the Allahabad Hi gh
Court and it was adnmitted on
93
30 March 1979. Ten years later i.e. on 3 May 1989 the wit
petition was listed for hearing before the Division Bench of
the Hi gh Court. On 22 May 1989, the judgnent was delivered
by allowing the wit petition and quashing the Chancellor’s
order with d directionto reconsider the matter. It seens
that |[|earned Judges had little discretion in the natter in
view of an earlier decision of the H gh Court on the nature
and scope of the Chancellor’s power under Section 31(8)(a)
of the Act. I'n L. N Mathur v. The chancellor, Lucknow Uni -
versity, ' Lucknow & Ors., AIR 1986 All. 273, the Full Bench
of the Hgh Court by mgjority, inter-alia, has held that the
Chancellor nust state explicitly the reasons for his deci-
sion. The Chancellor in order to arrive at a decision has to
make a judicial approach to the question and he is enjoined
by the Act to act quasi-judicially. To reach that conclu-
sion, the Full Bench has relied upon the observations in the
Di vision Bench judgnent in Dr. U N Roy v. H's Excellency
Sr. G D. Tapase, (The Ex-CGovernor, State of Utar Pradesh),
Chancel | or Al'l ahabad University (1981 UPLBEC 309.) Foll ow ng
those authorities, the |learned Judges in the present case
have set aside the Chancellor’s order making sone nore
observati ons:
"When difference of opinion between the Selection Committee
and Executive Council is referred to the Chancellor, his
position is that of an Arbitrator and there is a sort of
"lis’ before himand in case the Chancellor has to agree
with the Selection Conmmttee with which the Executive Coun-
cil has differed assigning particular reason, the Chancellor
has to assign reasons as to why he has agreed with the
recomendati on nade by the Sel ection Conmittee. The -~ dispute
havi ng been raised, was to be decided atleast like a dis-
put e"

At this point, we may interrupt the narration and ana-
lyse Section 1 of the Act which provides procedure for
sel ection of University eachers. OQmtting unnecessary
cl auses, the Section reads:

"31(1) Subject to the provisions of the Act, the teachers of
the University and the teachers of an affiliated or associ-
ated college (other than a coll ege maintai ned exclusively by
the State Governnent) shall be appointed by the Executive
Council or the Managenent of the affiliated or associated
college, as the case may be, on the recomendation  of a
Selection Conmittee in the manner hereinafter provided.

XXXX XXXXX XXXXX

94

(4)(a) The Selection Committee for the appointnent of a
teacher of the University (other than the Director of an
Institute and the Principal of a constituent college) shal
consi st of - -

(i) the Vice-Chancellor who shall be the Chairnman thereof,;
(ii)the head of the Departnent concerned:

XXX XXX XXX

(iii) in the case of a Professor or Reader, three experts,
and in any other case, two experts be noninated by the
Chancel | or;
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XXX XXX XXX

(6) No recommendati on nade by a Sel ection Committee referred
to in sub-section (4) shall be considered to be valid unless
one of the experts had agreed to such sel ection

XXX XXX XXX

(7-A) It shall be open to the Selection Commttee to recom
mend one or nore but not nore than three nanmes for each

post .
(8)(a) In the case of appointnent of a teacher of the Uni-
versity, if the Executive Council does not agree wth the

recomendati on made by the Selection Cormittee, the Execu-
tive Council shall refer the matter to the Chancellor al ong
with the reasons of such disagreement, and his decision
shal | be final

Provided that if the Executive Council does not take a
decision on the recommendations of the Selection Comittee
within a period of four months fromthe date of neeting of
such Committee, then also the matter shall stand referred to
t he Chancel l or, and his decision shall be final."

Three —authorities are -involved in the selection of
University teachers; (i) Selection Committee, (ii) Executive
Council and (iii) Chancellor.

95

The Selection Conm ttee for appointment of University
teachers is a recommendatory body the conposition of which
has been prescribed under section 31(4)(a). It is a high
power Committee of which the Vice-Chancellor shall be the
Chairman. The Head of the departnent concerned shall be a
menber. There shall ‘also be expert nenbers in the particul ar
subj ect. The experts shall be drawn from outside the Univer-
sity and the Chancell or nmust nom nate them In the case of

appoi ntnent of Professor or Reader, there shall ‘be three
experts and in any other case two experts-in the Selection
Conmittee. In the case of selection of teachers 'of the

University, the recommendation of the Selection Committee
shall not be valid unless atleast one of the experts agrees
to such selection. The Selection Committee has the |I|iberty
to recommend one or nore candi dates but not nore than /three
nanmes for each post.

The Executive Council is the principal executive body of
the University whose powers and duties are provided under
Section 21 of the Act. Subject to the provisions of the Act,
the Executive Council has power to appoint officers, ~teach-
ers and other enployees of the University. The appoi ntnent
shall be nmade on the basis of recommendation nmade by the
Sel ection Committee, which means in the order of nerit of
candi dates arranged by the Selection Committee. The Sel ec-
tion Conmittee has expert menbers and it has thus the exper-
tise to judge the relative suitability of conpeting -candi-
dates. The Executive Council has no such experts on the
subject for selection. Therefore, the Executive  Counci
shall make appointnments as per the position or ranking
obtained in the recommendation, unless any other rule re-
qui res otherw se. Section 31(8)(a) seens to suggest that if
the Executive Council wants to agree with the recomendation
and appoint candidates in the order of nmerits, no reasons
are to be given. But if it wants to disagree with the recom
nmendations nade by the Selection Committee, it nust give
reasons for disagreenent. It has however, no power to over-
ride the reconmendati on and appoint a candidates of its own

choice. It nmay disagree, but should give reasons for disa-
greenent and refer the natter under section 31(8)(a) to the
Chancellor. Then the decision of the Chancellor shall be

bi ndi ng on the Executive Counci l
The nature of the Chancellor’s power |ocated under
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Section 31(8)(a) is now to be considered. The H gh Court has
held that the Chancellor’s power is quasi-judicial. There is

a 'lis’ before the Chancellor for deternination and he has
to decide the dispute as an arbitrator.
96

The suggested analogy with the position of an arbitrator
was not even supported by counsel for the respondents. The
essence of the attack of M. Parasaran, |earned counsel for
the appellant is that there is no legal or equitable fight
of parties or any dispute relating thereto for determ nation
by the Chancellor and therefore, there is no duty to act
judicially. The Chancellor has only to consider the recom
nmendati on of the Selection Cormmittee in the light of disa-
greenent if any, expressed by the Executive Council and
direct appointnent of a candidate in the select list. The
order of the Chancellor, and his function, it was argued,
are purely admnistrative in nature. M. K P. Rao for re-
spondent (3) was indeed very fair in his submssion. He did
not say /that there is a 'lis’ before the Chancellor for
determ nation. He urged that the Chancellor is required to
exerci se his powers properly and not inproperly even though
there is no 'lis’ before himfor adjudication. The argunent
of M. Agarwal for the respondent No. 5, however, ranged a
good deal under than his counter part appears to have done
in the Hi gh Court. The power of the Chancellor, he contend-
ed, is quasijudicial 'and he nust determine the issue that is
referred to himwith reasons in support of his conclusion

The question raised is of considerable inportance and it
has general application in Universities governed by simlar
pattern of statutory provisions. Reference may be nmade to
sone of such enactnents. Section 27(4) of the Jawaharla
Nehru University Act, 1966 provides that if ~“the Executive

Council is wunable to accept any recomendation nmade by
Selection Conmittee, it may remt the same for reconsidera-
tion and if the difference is not resolved, it shall record

its reasons and submit the case tothe Visitor for  orders.
Simlar are the provisions under the Calcutta University
Act, 1979. Section 32(2) therein provides that if the Syndi-
cate does not accept the recomrendation of the Selection
Conmittee it shall refer back the matter for reconsideration
and if the Syndicate does not accept the reconsidered views,
the matter shall be referred to the Chancellor whose deci-
sion shall be final. Section 57(2)(e) of the Bonbay Univer-
sity Act, 1974 is alnost parallel and it states that if the
Executive Council does not choose to appoint from anongst
the persons reconmended by the Selection Comrittee, it shal
for reasons recorded refer to the Chancell or whose decision
shall be final. The Aligarh Miuslim University Act, 1920 by
Section 27(5) also provides that if the Executive Council is
unable to accept the reconmendati ons made by the Sel ection
Committee, it shall record its reasons and subnit the case
to the Visitor for final orders. Section 49(2) of the MP.
Vi shwavi dhayal aya Adhi niyam 1973 |ikewi se requires . where
the Executive Council pro-
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poses to nake the appointnent otherwi se than in accordance
with the order of nerit arranged by the Select Commttee it
shall record its reasons and subnmit its proposal for sanc-
tion of the Kul adhipati .

The pattern in the Kerala University Act, 1974 s
slightly different. The First Statute under that Act enpow
ers the Syndicate to nake appointnents contrary to recomen-
dation of the Committee but Wth the sanction of the Chan-
cellor. The First Statute under the Delhi University Act,
1922 by clause 6 provides that the Executive Council shal
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appoint fromtine to tine Professors and Readers etc. on the
recomrendations of the Selection Conmittee constituted for
t he purpose.

Under the Act and Statute with which we are concerned,
the Executive Council has no power to ask the Selection
Conmittee to reconsider the recomendation. It nust for
reasons recorded refer the matter under Section 31(8)(a) to
the Chancel l or for deci sion.

The Full Bench of the Allahabad Hgh Court in L.N
Mat hur, case (supra) had anal ysed the concept of quasi-
judicial function with reference to the power of the Chan-
cellor under Section 31(8)(a) and expressed the view that
the reference to the Chancellor showed the existence of a
di sagreenent between two University Authorities with respect
to the clains of conpeting candi dates. The Chancellor has to
decide the issue by exanmining the reasons given by the

Executive Council ~ and the records of the candidate. The
deci sion of the Chancellor is final and not subject to any
appeal /revision and his power is quasi-judicial. The fact

that the Chancellor is not required to follow any set proce-
dure or —sit -in public ortake evidence does not nake his
function administrative. Such are the reasonings for the
conclusion of the Hgh Court to hold that the Chancellor
must act as a quasi-judicial authority.

W find it difficult to accept the reasoning underlying
the aforesaid view /Before we consider the correctness of
the proposition |aid down by the H gh Court we nust, at the
expense of sone space, analyse the  distinctions between
quasi -j udi ci al and administrative functions. An  adm nistra-
tive function is called quasi-judicial when there is an
obligation to adopt the judicial approach and to conply with
the basic requirenments of justice. Wiere there is no such
obligation. the decision is called 'purely admnistrative’
and there is no third category. This is what was neant by
Lord Reid in Ridge v. Baldwin, [1963] 2 Al E R 66, 75-76:
98
"In cases of the kind with which | have been dealing the
Board of Wrks ..... was dealing with a single isolated
case. It was not deciding, like a judge in a lawsuit, what
were the rights of the persons before it. But it was decid-
ing how he should be treated-sonmething analogous to a
judge’s duty in inmposing a penalty ...... "

"So it was easy to say that such a body is performng a
quasi-judicial task in considering and deciding such a
matter and to require it to observe the essentials of al
proceedi ngs of a judicial character the principles of natu-
ral justice. Sometinmes the functions of a mnister or de-
partment may al so be of that character and then the rul es of
natural justice can apply in much the sane way ...... "

Subba Rao, J., as he then was, speaking for this /Court

in G Nageshwara Rao v. Andhra Pradesh State “Transport
Corporation, [1959] 1 SCR 3 19 put it on a different | enpha-
sis (at 353):
"The concept of a quasi-judicial act inplies that the act is
not wholly judicial, it describes only a duty cast on the
executive body or authority to conformto norms of judicia
procedure in performng sone acts in exercise of its execu-
tive power ...... "

Prof. Wade says "A judicial decision is made according
to law. An admnistrative decision is nmade according to
admnistrative policy. A quasi-judicial function is an
adm nistrative function which the law requires to be exer-
cised in sonme respects as if it were judicial. A quasi-
judicial decision is, therefore, an adm nistrative decision
which is subject to some measure of judicial procedure, such




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 14

as the principles of natural justice." (Admnistrative Law
by HWR Wde 6th Ed. p. 46-47).

An administrative order which involves civil conse-
guences must be nmade consistently with the rule expressed in
the Latin Mxim audi alterampartem It nmeans that the
deci sion maker should afford to any party to a dispute an
opportunity to present his case. A |arge nunber of authori-
ties are on this point and we will not travel over the field
of authorities. Wuat is nownot in dispute.is that the
person concerned nust be inforned of the case against him
and the evidence support thereof and nust be given a fair
opportunity to neet the case before an adverse decision is
taken. Ridge v. Baldw n, (supra) and state of
99
Oissa v. Dr. Binapani Dei & O's., [1967] 2 SCR 625

The shift nowis to abroader notion of "fairness" of
"fair procedure" in the adm nistrative action. As far as the
adm nistrative officers are concerned, the duty is not so
much to act judicially as to act fairly (See: Keshva Mlls
Co. Ltd. v:-Union of India, [1973] 3 SCR 22 at 30; Mohi nder
Singh G Il v. Chief Election Conm ssioner, [1978] 1 SCC 405
at 434; Swadeshi Cotton MIls v. Union of India, [1981] 1
SCC 664 and Management of M's MS. Nally Bharat Engineering
Co. Ltd. v. The State of Bihar & Os., Cvil Appeal No. 1102
of 1990 decided on February 9, 1990. For this concept of
fairness, adjudicative settings are not necessary, not it is
necessary to have lis inter partes. There need not be any
struggle between two opposing parties giving rise to a
"lis’. There need not be resolution of lis inter partes. The
duty to act judicially or to act fairly may arise.in wdely
differing circunstances. It nmay arise expressly or inpliedy
dependi ng upon the context and considerations. Al these
types of non-adjudi cative adm ni strative deci sion naking are
now covered under the general rubric of fairness 'in the
adm ni stration. But then even such an adninistrative deci-
sion unless it affects one’s personal rights or one’'s
property rights, or the loss of lor prejudicially affects
sonet hing which would juridically be called atleast a privi-
| ege does not involve the duty to act fairly consistently
with the rules of natural justice. W cannot — discover any
principle contrary to this concept.

In the light of these considerations, we revert to the
central issue, that is with regard to the nature of the
Chancel lor’s power under Section 31(8)(a). It nmay be noted
that the Chancellor is one of the three authorities in the
Statutory Schenme for selecting and appointing the best anobng
the eligible candidates in the academic field. The Chancel -
lor is not an appellate authority in matters of appoi ntment.
He is asked to take a decision, because the Executive  Coun-
cil who is the appointing authority has no power to reject
the reconmendation of the Selection Conmittee and- take a
decision deviating therefrom The Chancellor’s decision is

called for when the Executive Council disagree with the
recomendati on of the Selection Conmittee. What is referred
to the Chancellor under Section 31(8)(a) of the Act, is

therefore, not a dispute between the Selection Committee and
the Executive Council on any issue. Nor it is a dispute
between two rival candidates on any controversy. VWhat is
referred to the Chancellor is the reconmrendation of the

Selection Comrittee wth the opinion, if any, recorded
thereon by the Executive Council. In fact, even w thout any
opi nion of the Executive Council, the natter stands autonat-
ically

100

remtted to the Chancellor if the Executive Council delays
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its decision on the recommendation of the Selection Commt-
tee. The proviso to Section 31(8)(a) provides for this
contingency. It reads:

"Section 31(8)(a) XXXXX XXXXX

Proviso: Provided that if the Executive Council does not
take a decision on the recomrendation of the Selection
Conmittee wthin a period of four nonths fromthe date of
the neeting of such Comittee, then also the matter shal
stand referred to the Chancellor, and his decision shall be
final."

The matter thus goes to the Chancellor for decision
since the Executive Council could not take a decision on the
recomrendati on of the Selection Committee. The Chancellor in
the circunstances has to exam ne whether the recommendation
of the Selection Conmttee should be accepted or not. If any
opinion by way of disagreement has been recorded by the
Executive Council on that recomendati on, the Chancell or has
also to consider it. He nust take a decision as to who
shoul d be appointed. It is indeed a decision with regard to
appoi ntnent~ of a particul ar person or persons in the 1|ight
of the recomendati on and opinion if any, of the two statu-
tory authorities. Such a decision appears to be of an adm n-
istrative character nmuch the sane way as the decision of the
Executive Council wi'th regard to appoi ntnent.

In matters relating to public enploynent whether by
promotion or direct recruitment, only requirement to be
conplied with is the mandate of Articles 14 -and 16 of the
Constitution. There shall be equality of opportunity and no
di scrimnation only on ground of religion, race, caste, sex,
di ssent, place of birth or residence or any of them The
eligible candidate has a right to have his case " considered
in accordance with law. In the instant case, that require-
nment has been conplied with by the Selection Conmittee.
There is no further right with the candidates to make repre-
sentation to the Executive Council and much less to the
Chancel l or. Reference however, was nmade to the observation
of this Court in Dr. G Sarana v. University of Lucknow and
Os., [1976] 3 SCC 585 at 592. Wiile dismissing 'the wit
petition challenging the recomendati on nade by the Sel ec-
tion Commttee of the Lucknow University for appointment of
a candidate as Professor, it was observed that "the ag-
grieved candi date has renmedy by way of representation to the
Executive Council and an application for re-
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ference wunder Section 68 of the Act to the Chancellor”. W
have carefully perused the decision and that observation. W
find that it is of little assistance to the present case. W
are concerned with the scope of Section 31(8)(a) of the Act
which was not considered in that case. Apart from  that,
Section 31 confers no such right to nmake representation to
the Executive Council or to the Chancellor against the
recormendation of the Selection Committee. There is no
provision in the Section for hearing any candidate or the
Executive Council. There is also no provision for receiving
evidence. The nmmterial in respect of every candidate has
al ready been collected and collated by the Selection Commit-
tee. Every naterial is on the record and the Chancellor has
no power to take further evidence. The Chancellor is autho-
rised to take a decision and he nmust take it on the avail-
able records since the Executive Council has not taken a
decision on the recommendati on of the Selection Committee.
The decision of the Chancellor in the exercise of this
Statutory function does not, in our opinion, expressly or
inmpliedly require the application of the principles of
natural justice. See also the observations of K N Singh,
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J., in RS Dass v. Union of India, [1966] Suppl. SCC 617 at
633.

It has been argued that the order of the Chancellor
becomes final and binding which is one of the features of
judicial power. It is true that the conclusiveness of the
decision wthout the need for confirmation or adoption by
any other authority is generally regarded as one of the
features of judicial power. But it nmust be added that the
order made by a statutory authority even it is given finali-
ty does not thereby acquire judicial quality if no other
characteristic of judicial power is present. Power to make
orders that are binding and conclusive is not, by itself a
decisive factor to hold that the power is judicial. Prof. De
Smith makes a simlar point.in his book 'Judicial Review of
Admi nistrative Action’ (4th Edition p. 82).

Taking all these factors into consideration, we would
sum up our opinion mthis way.  The power of the Chancell or
under Section 31(8)(a) is purely of adm nistrative character
and is not in the nature of “judicial or quasi-judicia
power. No judicial or quasi-judicial duty is inposed on the
Chancel l or_and any reference to judicial duty, seenms to be
irrelevant in the exercise of ‘his function. The function of
the Chancellor is toconsider and direct appointnment of a
candi date on the basis of the relative performance assessed
by the Expert Selection Commttee and in the light of the
opinion, if any, expressed by the Executive Council. His
deci si on nonethel ess is a decision onthe recommendati on of
the Selection Committee. Such a power cannot be considered
as a quasi-judicial power. And we see nothing in that to
justify our thinking
102
that it must conformto the principles of natural  justice.
The contention urged to the contraryis, -therefore, unac-
ceptable to us. W also do not agree with the contrary view
taken by the High Court in the Full Bench decision in  L.N
Mat hur, case (supra).

The Chancellor, however, has to not properly /for the
purpose for which the power is conferred. He nust take a
decision in accordance with the provisions of the Act and
the Statutes. He must not be gui ded by extraneous or irrele-
vant consideration. He rmust not act illegally, irrationally
or arbitrarily. Any such illegal, irrational—or arbitrary
action or decision, whether in the nature of a |egislative,
admi ni strative or quasi-judicial exercise of power is |iable
to be quashed being violative of Article 14 of the Constitu-
tion. As stated in E.P. Royappa v. State of Tami| ~Nadu &
Anr., [1974] 2 SCR 348 "equality and arbitrariness are sworn
enem es; one belongs to the rule of lawin a republic while
the other to the whimand caprice of an absolute nonarch".
The principle of equality enshrined in Article 14 nust guide
every state action, whether it be |egislative executive, or
quasijudicial. See Ms. Mneka Gandhi v. Union of India &
Anr., [1978] 1 SCC 248 at 283-84; Ajay Hasia & Os. .
Khalid Mijib Sehravardi & Ors., [1981] 1 SCC 722 at 740-41
and SomRaj & Os. v. State of Haryana, JT 1990 1SC 286 at
290.

The order of the Chancellor inpugned in this case indi-
cates very clearly that he has considered the recomendati on
of the Selection Commttee and the opinion expressed by the
Executive Council. He has stated and in our opinion, very
rightly that the appellant possesses the prescribed qualifi-
cation for appointnment as Reader. The decision of the Chan-
cellor gets support fromthe Statute 11.01 of the First
Statute. The Statute 11.01 is in these terns:

"11.01. (1) In the case of the Faculties of Arts, Conmerce
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and Science, the following shall be the mnimum qualifica-
tions for the post of Lecturer in the University, nanely--
(a) a Doctorate in the subject of study concerned or a
publ i shed work of a high standard in that subject; and

(b) Consistently good academic record (that is to say, the
overall record of all assessnent throughout the academc
career of a candidate), with first class of high second
class (that is to say, with an aggregate of nore than 54%
marks Master’s Degree in the subject concerned or equival ent
Degree of a foreign University in such subject .)
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(2) Where the selection committee is of the opinion that the
research work of a candidate, as evidenced either by his
thesis or by his published work, is of a very high standard,
it my relax any of the qualifications specified in
sub: cl ause of clause (1)."

The mninum qualification prescribed for the post is a
Doctorate in the subject of study concerned or a published
wor k of hi'gh standard in the subject. The appellant then was
found to have an alternate qualification though not a Doc-
torate in the subject. The Sel ecti on Committee has accepted
the alternate qualification as sufficient and did not relax
the essential qualification prescribed for the post. The
Executive Council ~appears to have conmmitted an error in
stating that the appel l'ant has | acked the essential qualifi-
cation and the Selection Conmittee has rel axed the essentia
qualification. The Chancellor was, therefore, justified in
rejecting the opinion of the Executive Council

It is not uninportant to point out that in nmatters of
appointnent in the academ c field the Court generally does
not interfere. In the University of Mysore & Ant. v.C D
CGovind Rao, [1964] 4 SCR 575, this Court observed that the
Courts should be slowto interfere with the opinion ex-
pressed by the experts in the absence of mala fide | alleged
2agai nst the experts. \Wen appointnents based on recomenda-
tions of experts nomnated by the Universities, the High
Court has got only to see whether the appointnent had con-
travened any statutory or binding rule or ordinance. The
Hi gh Court should show due regard to the opinion expressed
by the experts constituting the Selection Conmittee and its
recomendati on on which the Chancellor has acted. See also
the decisions in Dr. J.P. Kulshreshtha & Ors. v. Chancellor
Al | ahabad University, Raj Bhavan & O's., [1980] 3 SCR 902 at
912 and Dal pat Abasahed Sol unke v.B.S. Mahajan, [1990] 1 SCR
305 at 309-310.

In the result, tile appeals are allowed, the judgnment of
the Hi gh Court is set aside. W also set aside the conse-
guential order dated June 16, 1989 nade by the Registrar of
the University reverting the appellant to her substantive
post of Lecturer in Psychology. Needless to state that her
original appointnment as Reader pursuant to the decision of
the Chancellor shall remain undisturbed with all the' conse-
guenti al benefits.

In the circunstances of the case, however, we nmake no
order as to costs.

T.N A Appeal s al | owed.
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