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ACT:

Conpanies Act, 1956, Part X, S. 590 vis-a-vis Indian
Partnership Act, 1932. for wnding up of unregistered
conpani es.

HEADNOTE

In a civil suit for the dissolution of partnership between
the appellants and respondents, the defendants-respondents
rai sed an objection that the court had no jurisdiction to
entertain the suit in view of Part X of the Conpanies Act,
1956 application was rejected by the Trial Court and
thereafter by the High Court inrevision.

it was argued before this Court that as Part X of the
Conpani es Act contains special provisions for the winding up
of unregi stered conpani es including partnerships containing
nore. than seven nenbers, such partnershi ps can be wound up
only in accordance with the procedure prescribed in the
Conpanies Act, and that the suit before the Senior Civi
Judge was not nai ntai nabl e.

Di sm ssing the appeal by special |eave, the Court,

HELD : The provisions for winding up of the affairs of a
firmwhich Chapter VI of the Indian Partnership Act contains
besi des provisions for the dissolution of partnership, are
left wuntouched by Section 590 of the Conpanies Act, 1956.
Section 590 makes it clear that Part X of the Act does. not
affect the operation of other enactnments providing for' any
partnership, association or conpany being wound up.” [220H,
221A]

Patt ada Aut hayya v. Pattada Somayya & Ors. AIR 1955 Msore
149, partly over-rul ed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 393 of 1977.
Apopeal by Special Leave fromthe Judgnent and Order dated
8-10-1976 of the Bonmbay Hi gh Court in Gvil Revision No.
137/ 76.

K. S. Ramanoorthy, S. Bal akri shnan and N. N. Ghatate for
the Appell ants.

Nauni t Lal, Mss Latita Kohli and S. G Ghate for
Respondents Nos. 1 and 3 to 6.
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The Judgrment of the Court was delivered by
GUPTA, J.-The two appellants and the six respondents were
partners of a firmecalled "Shivraj Fine Art Litho ’'Wrks."
The appellants as plaintiffs instituted civil suit No. 9 of
1974 in the Court of the Senior Gvil Judge,, Nagpur, for
di ssolution of the partnership and accounts.The reliefs
asked for i ncl uded a declaration t hat the firm
stood dissolved on and from January 9, 1974. It appears
t hat thereafter the original defendants who are t he
respondents before us were transposed as plaintiffs and the
appel I ant s who were originally the plaintiffs wer e
transferred to the category of defendants.The transposed
def endants rai sed an obj ection that the court hadno
jurisdiction to entertain the suit in view of the provisions
of Part X
219
of the Conpanies Act, 1956. The trial court rejected the
application. The defendants then noved the, Bonbay High
Court, | Nagpur Bench, in 'revision. The H gh Court having
di smi ssed the revision petition the present appeal has been
filed with special |eave granted by this Court.
it is argued on behalf of the appellants that as Part X of
the Conpani es, Act, 1956 contai ns special provisions for the
wi nding up of unregistered conpani es, which expression as
defined in that Act includes a partnership consisting of
nore than seven nmenbers, any action for the w nding up such
a partnership nust be in accordance with- the procedure
prescribed for that purpose in the Conpanies Act, and the
suit instituted in the court of ‘the Senior Cvil Judge was
not mai nt ai nabl e. Part X of the Conpanies Act includes
sections 582 to 590. Section 582 defines the expression
"unregi stered conpany" as follows :

Meani ng of "unregi stered Conpany".

"unregi stered conpany

(a) shal I not i ncl ude-

(1) a railway company incorporated by any

Act of Parliament or other Indian |aw or any

Act of Parlianent of the United Ki ngdom

(ii)a company registered under this Act; or

(iii)a conpany registered under any previous

conpanies law and not being a conpany the

regi stered office whereof was in Burnma , ~Aden

or Pakistan inmmediately before the separation

of that country fromlndia; and

(b) save as aforesaid, shall include any

partnershi p. association or company consisting

of nore than seven nmenbers at the tine when

the petition for winding up the  partnership

associ ati on or conpany as the case may be, is

presented before the Court."
It is not disputed that the partnership in question had nore
than seven nenbers at the time when the suit was instituted.
This was therefore an "unregi stered conpany” as defined in
section 582(b). Section 583(1) states that subject to the
provisions of this Part, any unregi stered conpany nay,  be
wound up under this Act, and all the provisions of this Act
"with respect to winding up shall apply to an unregistered
conpany, wth the exceptions and additions nmentioned in
subsections (2) to (5)". It is not necessary to refer in
any great detail to these sub-sections except to point out
that sub-section (4) nentions the circunstances in which an
unregi stered conmpany nay be wound up, and one of the
circunstances is that the conpany has been dissolved. It
may al so be stated that under subsection
220
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(3) no unregistered conpany can be wound up under this Act
voluntarily or subject to the supervision of the court and
can only be wound up by the court. Admttedly this is not a
case of voluntary wi nding up or winding up subject to the
supervision of the court. Chapter VI of,, the Indian
Partnership Act, 1932 also contains provisions for the
dissolution of a firmand its winding up on 'dissolution
The argunent for the appellants is that the speci a
provisions of Part X of the Conpanies Act exclude the
operation of the general law contained in the Partnership
Act in the matter of winding up of a firmhaving nore than
seven persons, and as the Civil Judge trying the suit shal
have to apply the Partnership Act, the suit is not maintain-
abl e.
It is difficult to appreciate why the suit should not be
mai ntai nable at any rate in. so far as it is one, for
di ssolution of the firm As already stated, one of the
reliefs prayed for is a declaration that the firm stood
di ssolved ' from January 9, 1974. This is not a relief that
can be claimed i n a proceedi ng under Part X of the Comnpanies
Act which_ provides for the winding up of unregistered
conpani es. However it is not necessary to consider whether
the Cvil Judge had jurisdiction to entertain sone of the
clains made in the suit, because section 590 of the
Conpani es Act makes it clear that Part X of the Act does not
af fect the operation of the Indian Partnership Act. Section
590 states
Saving and construction of enactnents conferring power to
wind up partnership, association or conpany in certain
cases.
" Not hi ng in this Part shall ~affect the
operation of any enactnent whi ch provides for
any partnership, association-or conpany. being
wound up, or being wound up as a conpany or as
an unregi stered comnmpany,  under the Indian Com
panies 'Act, 1913 or any Act repealed by that
Act :
Provi ded that references in any such enact nent
to’ any provision contained in the /Indian
Conpani es Act, 1913 or in_any Act repealed by
that Act shall be read as references to the
corresponding provision, ifany contained in

this Act."
As the marginal note to this section indicates, this is a
saving provision. It |eaves unaffected the operation of any

enact nment (a) whi ch provides for any par tnership
associ ati on or conpany being wound up, or (b) which provides
for any partnership, associ ati on or conpany bei ng wound up as
a conpany or as an unregi stered conpany under the I ndi an
Conpanies Act, 1913 or any Act repealed by that Act. An
enact ment nmeans the whole Act or a part of it.The  proviso
which contains a rule of construction of references in
any such enactment to any provision in the Indian Companies

Act, 1913 or any Actress pealed by that Act is not relevant for

the present purpose.lt is. clear that the provisions for
wi nding up of the affairs of a firmwhich Chapter VI of the
I ndian Partnership Act contains besides provisions for the
di ssolution of partnership are left untouched by section 590
of the

221

Conpanies Act, 1956. The cases cited in support of the
respective contentions of the parties are not really on the
poi nt under consideration except the decision of the Msore
Hi gh, Court in Pattada Authayya v. Pattada Somayya and
others(1l), to which counsel for the appellants referred.
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The Mysore case contains an observation on section 271 of
the I ndian Conpani es Act, 1913 which corresponds to section
590 of the, Conpanies Act, 1956. The |earned single Judge
who deci ded the case held that there was nothing in section
271 or in the words "any unregi stered conpany may be wound
up" appearing in that section to indicate that the aggrieved
party had an option to institute a suit for wi nding up of an
unregi stered conpany. This decision does not take note of
sub-section (2) of section 271 which is simlar to section
590 of the Conpanies Act, 1956 I|eaving unaffected the
operation of other enactments providing for any partnership,
associ ati on or conpany bei ng wound up

The appeal is dismssed with costs.

MR

Appeal dism ssed

(1)A I.R 1955 Mysore 149.
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