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Constitution of I|ndia-Seventh Schedul e, List 1 |Item 54, List

Il Item?23. Mnes and M nerals (Regulation and  Devel opnent)
Act, 1957-Section 15--Bi har Land Reforms Act 1950 [ Section
10(2)]-Bihar Mnor Mnerals Concession Rules, 1964 [Rule
20(2)] .

Interpretation of Statutes-Validation Act - Ret rospecti ve
ef fect - Del egated Legi sl ation-Legi sl ation by incorporation

HEADNOTE:
This Court 1in the case of Baij Nath Kedia declared the
second proviso to section 10(2) of the Bihar Land Reforns
Act, 1950 wunconstitutional on the ground that the Bihar
Legislature had no jurisdiction to enact it and that
Parliament alone was conpetent to | egislate: This Court
al so held that rule 20(2) franmed by the Bi har Governnment as
del egate of the Parlianent under section 15 of the M nes and
Mnerals (Regulation and Developnment) Act of 1957 was
unconstitutional since the rule making power conferred by
section 15 of the Central Act did not contenplate alteration
of terns of |eases already in existence before the Act was
passed.
Second proviso to section 10(2) of the Bihar Land Reforms
Act reads as under
"Provi ded further t hat the terns and
conditions of the said lease in regard to
mnor mnerals as defined in the Mnes and
M nerals (Regulation and Devel opment) Act,
1957 (Act LXVII of 1957) shall, in so far as
they are inconsistent with the rules of that
Act, stand substituted by the corresponding
ternms and conditions by those rules and if
further ascertainnment and settlenment of the
terns will becone necessary then necessary
proceedings for that shall be wundertaken by
the Collector."
Rule 20(2) authorises the alteration of the termof |eases
whi ch were in existence before the Central Act was passed.
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After the judgnment in Baij Nath Kedia' s case was delivered,
the Parlianent passed a Validation Act of 1969. Section

2(1) and (2) of the Validation Act reads as under
"21(1). The laws specified in the Schedule
shall be and shall be deened always to have
been, as valid as if the provisions contained
therein had been enacted by Parlianent.
2(2). Notwithstanding any judgnent, decree or
order of any court, all actions taken, things
done, rules nmmde, notifications issued or
purported to have been taken, done, nmade or
issued and rents or royalties realised under
any such ‘|aws shall be deened to have been
validly taken, done, nade, issued or realised,
as the case may be, as if this section had
been in force at all material tinmes when such
noti fications, were issued, or rents or
royalties were realised, and no suit or other
proceedi ngs shall be maintained or continued
in~any court for the refund of rents or
royalties realised under any such | aws."

In the Schedule to the said Validation Act, section 10 of

the Bi har Land Reforns Act, 1950 and sub-rule (2) of Rule 20

of the Bihar Mnor Mneral Concession Rules, 1964, inter
alia, have been set out.

10 SC/ 75-11

152

In the present petition under Article 32, validity of the

Validition Act has been challenged by the petitioner on the

grounds :
“"I'f a law is-void as being passed by an
i nconpet ent Legi sl ature,” validation by a
subsequent Act passed by a conpet ent
| egislature can only be effected by t he
subsequent | aw enacting the provisions of the
old Act expressly or by incorporation. It
cannot be done by a conpetent Legi'slature,
laying down in the subsequent Act ‘that the

f or ner Act passed by t he i ncompet ent
Legislatamis deermed to be valid:
No liability to levy rent or royalty can be

created retroactively wi thout two cl ear stages
or steps: firstly, alaw nust be _enacted
creating the liability; next, such provision
shoul d be nade retrospective.~ This two-stage
procedure is absent in the statute under
attack and fore the purpose, whatever it be,
has msfired."

The respondent contended that the Parliament adopted the

form of incorporation refrencially to a State Act and

subordinate legislation given in the schedule  to t he

Val i dation Act. The Validation Act was a product of the
Parliament It was not a case of Parliament sinmply validating
an invalid law passed by the Bihar Legislation. The

Parlianment reenacted the Validation Act with retrospective
effect inits own right adding one Central Act to tin Book
Di sm ssing the appeal

HELD : (i) Incorporation of Acts is pernmissible in the
absence of other disabling factors. The Bihar Act qua the
Bi har Legislature could not be resuscited by Parlianent
conferring such power through a law, as far as provisions of
second proviso to section 10(2) of the Bihar Land Reforns
Act is concerned. As far as rule 20(2) is concerned, the
position is different since that is a rule framed by
Par | i ament through its delegate the State CGover nirent
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although rule was ultra vires being in excess of the power
conferred by section 15 of the Central Act. The Parlianent
had, therefore, passed a Validation Act to validate the void
provisions of Bihar Land Refornms Act and the ultra vires
sub-rule 2 of rule 20 as well as action taken and things
done in connection therewith. The power of a Legislature to
pass a law obviously includes the power to pass it
retrospectively. FEarlier, the Bihar Act or Rules franmed by
the State CGovernnent under the Central Acts do not have to
be wvalid for sustaining the Validation Act nade by the
Parliament. [162E-F, 163B]

(ii)what 1is the intention of Parliament is mainly to be
gat hered fromthe | anguage used, tested by approved cannons
of construction. Unhappy wording, infelicitous expression
of inperfect or inartistic drafting nmay not necessarily
defeat for that reason alone the obvious object of the
validating law and its retrospective content. The rea
guestion is whether the Court can speculate on presumnmed
intent . of the Parlianent and rewite that object wth
inmplicit "~ sense. ~W listen largely to the |anguage of the
Statute but where, as here, “clearing up of mar gi na

obscurity may make interpretation surer if light from
dependabl e sources were to beamin, the Court may seek such
ai d. In the instant -case, we are satisfied that the

Parlianment desired to validate retrospectively what the
Bi har Legislation had ineffectually attenpted. It has wused
words plain enough to inplenment its object and, therefore,
the wvalidating Act as well as the consequential Ilevy are
good. Rule 20(2) of the M neral Concession Rules stands on
an assured footing.  This sub-rule has been made by the
Bi har Government purely as a delegate of Par | i anent
Therefore, Parlianent could validate it and has done so.
[ 166AB, 156H]
(iii)Under our schenme of di stribution of t he
| egislative powers, particularly when subjects of nationa
and provincial concern are involved, an and the States a
| esser role, the present case of mnes and mneral s being an
instance in point. [155CD
(iv)The inpugned |egislation, levy and other actions are
good. [ 168B]

153

JUDGVENT:

ORIFGNAL JURISDICTION : Wit Petitions Nos. 357 to 359 of
1970.

Petitions under Art. 32 of the Constitution of India.

A. K Sen, P. K Chatteriee and G S. Chatterjee for the
petitioners.

L. N. Sinha, Solicitor General of India, S. N Prasad, R
N. Sachthey, and M N. Shroff, for respondent no. 1

S. K Sinha and K. K. Sinha, for respondent Nos. 2-5 (in WP.
No. 359/70).

L. N Sinha, Solicitor General of India and U P. Singh
for respondent no. 2. (in WP. No. 357/70.

L.N. Sinha, Solicitor General of India add D. Goburdhan

for respondent Nos. 2-4.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J.-The central issue in these petitions deals
with the question whether a statute and a rule earlier
decl ared by the Court unconstitutional or otherw se invalid,
can be retroactive through fresh wvalidating 1egislation
enacted by the conpetent Legislature. NMore pointedly, the
constitutionality of. r. 20(2) framed by t he Bi har
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Government under s. 15 of the Mnes and Mnerals (Regul ation
and Devel opnent) Act, 1957 (Act LXVII of 1957) (for short,
the Central Act) and the second proviso to S. 10 (2) of the
Bi har Land Reforms Act, 1950 (for brevity, the Bihar Act)
has been chall enged on various grounds in the petitions, a
validating statute by Parliament transforming them into
Central legislation, as will be presently explained. The
subject of the litigation is mnor minerals, and the right
of the petitioners adversely affected by the inpugned
legislation, is-to quarry stones etc., on the strength of
| eases granted to them by erstwhile proprietors whose
ownership vested in the State by virtue of the Bihar Act.
By the conbi ned operation of the second proviso to S. 10(2)
of the Bihar Act and r. 20(2) (franed by the State Govern-
ment) of the Bihar Mner Mneral Concession Rules, 1964
(hereinafter called the Rules) the petitioners were called
upon to pay certain rents and royalties in respect of mning
operations, but~ the power of the State, clothed by these
provisions, was put in issue in the first round of
[itigation by 1essees of quarries, whi ch cul m nat ed
di sastrously —against the State in Baij Nath Kedia v. State
of Bihar(1). This Court, in that case, held that the Bihar
Legi sl ature had no jurisdiction to enact the second proviso
to S. 10(2) of the Bihar Act, because it went further to
hold that s. 15 of 'the Central Act, read with s. 2 thereof,
had appropriated the whole field relating to mnor mnerals
for Parliamentary |egislation. This Court proceeded to |ay
down that the second sub-rule, added by the Notification
dat ed Decenber 10, 1964 to r. 20 of the rules did not affect
| eases in existence prior to the enactnment of the rules.
The upshot of the decision was that the
(1) [21970] 2 SCR 100.
154

action taken by the Bi har Government, in nodifying the terms
and conditions of the |eases  which were in existence
anterior to the rules and the | evy sought to be made on the
strength of the amended Bihar Act and rule wer e
unsust ai nabl e. Thereupon the State persuaded Parlianent to
enact the validation Act of 1969 with a view to renove the
road-bl orks which resulted in the decision in Kedia s
Case(1l). The preanble and the short Act (now  inpugned)
provi de thus

"An Act to validate certain provi si ons

contained in the Bi har Land Reforms Act, 1950,

and the Bihar Mnor Mneral Concession Rules,

1964, and action taken and things -done in

connection therewith."

Section | gives the title of the Act.

Section 2 of the Act runs thus

"2. Validation of certain Bihar State laws and

action taken and things done connect ed

therew th.
(1) The | aws specified in the Schedul e shal
be and shall. be deened’ always to have been

as valid as if the provisions 1D contained
therein had been enacted by Parlianent.

(2) Notwi t hst andi ng any judgnent, decree or
order of any court, all actions taken, things
done, rules made, notifications issued or
purported to have been taken, done, nade or
issued and rents or royalties realised under
any such laws shall be deened to have been
validly taken, done, nade, issued or realised,
as the case may be, as if this section had
been in force at all material times when such
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action was taken, things were done, rules
were, nmade, notifications were issued, or
rents or royalties were realised, and no suit
or other proceedings shall be nmaintained or
continued in any court for the refund of rents
or royalties realised under any such | aws.
(3)For the renpval of doubts, it is hereby
decl ared that nothing in sub-section (2) shal
be construed as preventing any person from
claimng refund of any rents or royalties paid
by himin excess of the anbunt due from him
under any such | aws."

In the Schedul e, section 10 of the Bi har Land Reforms Act,
1950 (Bihar Act XXX of 1950), as anended by the Bi har Land
Ref orns (Anmendnent) Act, 1964 (Bi har Act |V of 1965) and by
the Bihar Land Reforns (Amendment) Act, 1965 (Bihar Act VI
of 1965), and two ot her sections, nanely, sections 10-A and
31, of the Bihar Land Reforns Act, 1950, as anended by the
various amending Acts, are nmentioned. Sub-rule (2) of Rule
20 of the Bihar M nor Mneral Concession Rules, 1964, as
inserted by the Bihar Mnor ~Mneral Concession (First
Amendnent) Rul es, 1964, published under the Bi har Gover nnent
Notification No. A/ MM 109964 (pt.) 7700/M dated the 19th
Decenber, 1964, in the Gazette of Bihar (Pt. 11), dated the
30t h Decenber, 1964 is also nmentioned therein
(1)[1970] 2 S.C. R 100.

155

The | egal question canvassed before us is as to whether the
Amendi ng Act in question has been an exercise in futility
because of an unconstitutional essay and foggy drafting or
has achieved the purpose | set by Parliament. which is
transparent from the legislative history Shri A K  Sen

counsel for the petitioner, has turned the focus nainly on
one or two deficiencies in the enactnment of the @Act by
Par| i ament . Shri Sen’s submission is that notw thstanding
the validating neasure the right claimed by the State to
alter the terns of the | ease or to inpose a new | evy has not
validly acquired

Case History

M nes and mnerals, as topics of legislation, fall under the
Union and the State Lists. Under our schenme of distribution
of | egi slative powers, particularly when subjects of
national and provincial concern ,arc involved, an “inter-
| ocking arrangenment is provided whereby the Union has a
donmi nant say and the States a | esser role, the present case

of mnes and nmninerals being an instance in point. The
relevant entries in the VIl Schedule are item 54 of List |
and item 23 of List Il. The latter is expressly made
subject to the provisions of List | wth respect to

regul ati on and devel opnent under the control of the /Union
arid the Union’s powers extend to regul ati on and devel opnent
of mnes and minerals ’'to the extent to which such
regul ati on and devel opment under the control of the Union is
declared by Parliament by |aw to be expedient in the public
interest’. In the exercise of the above power, the Union
Parlianment passed the Central Act which covered not nerely
the field of major minerals but also occupied the area of
mnor minerals, as is evident fromss. 15 and 16 of the Act.
(The necessary declaration visualised in Entry 54 of List |
is mde by sec. 2 of the Central Act). Al t hough the
| egislation was made by Parlianent, 15 conferred power on
the State Governnent as its delegate to nmke rules in
respect of minor mnerals.

The Bi har State which had on its statute book a land reforns
law, sought to acquire control over mnes and nminerals and
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in that behalf added a second proviso to s. 10(2) which
reads thus (Bi har Act 4/65)
"Provi ded further t hat the terns and
conditions of the said lease in regard to
mnor mnerals as defined in the Mnes and
M nerals (Regulation and Devel opnent) Act,
1957 (Act LXVII of 1957) shall, in so far as
they are inconsistent with the rules of that
Act, stand substituted by the corresponding
terns and conditions by those rules and if
further ascertainnment and settlenment of the
ternms wll become necessary then necessary
pr oceedi ngs for that, purpose shal | be
undert aken by the Collector."
The apparent legal result was that the State Governnent
could "shape the terns and conditions of the |leases granted
by the quondam proprietors and this was done by fram ng
rules under s. 15 of the Central Act as the delegate of
Parliament. Faced with a demand for
156
hi gher | evyput-forward by the State which had been armnmed
by the anmendnmentof the Land Reforns |aw and the rules
under s. 15 of the Central Act, mneral prospectors and
quarries noved petitions under Art. 226 of the Constitution
in the Patna H gh Court, Although those petitions were
di sm ssed, appeals were carried to this Court which, as
earlier stated, ended in success. It is inportant to note
the reasons which weighed with this Court in striking down
the two pieces of legislation, one anending the Bihar Act
and the other, adding a sub-rule under the Central Act, so
t hat an insight into the infirmties of the sai d
| egi slations nmay be gained and the need and object " of the
val i dation appreci at ed.
Hi dayatullah, C. J. in Baij Nath Kedia(l), speaking for the
Court, pointed out that the declaration contenplated by
Entry 54 of List | was contained in s. 2 of Act 67/57 and
thus the Central Government assuned control over regulation
of mnes and mneral devel opnent to the extent provided in
the Central Act. Since s. 15 of the Central Act went on to
state that the State Governnent. may nmke rules for

regulating the grant of prospecting licences and mning
leases in respect of mnor mnerals and for purposes
connected therewith, the whole subject of | egi slation

regardi ng m nor mneral was also covered by the Central Act
and, to that extent, the powers of the State -Legislature
stood excl uded. No scope was therefore Tleft for the
enactment of the second proviso to s. 10(2) of the Bi har Act
which related to mining and mnerals and was for that reason
ultra vires. The fate of sub-rule 20(2) was no better,
according to the | earned Chief Justice. Vested interests
cannot be taken away except by |law nade by a “conpetent
Legi slature. Since the Bihar Legislature had | ost power to
| egislate about mnor mnerals, Parliament was the sole
source of power in this behalf. Rule 20(2) of the Bihar
M nor Mnerals Concession Rules, 1964 was ineffective for
nodi fying |eases granted wearlier. It could not derive
sustenance on the second proviso to s. 10(2) of the Bihar
Act which had been held ultra vires not could 1|egislative
support be derived froms. 15 of the Central Act since the
rul emaki ng power conferred by that provision did not
contenplate alteration of terms of |eases already in
exi stence before the Act was passed.

The direct |essons fromKedia(l) were drawn by Parlianent
and suitable |Ilegislative action taken, according to the
Solicitor General, resulting in the present validation Act.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 17

So much so the purpose of the enactnent was obvi ous, the | aw
laid down by this Court was obeyed and the resultant
referential legislation nust therefore be interpreted to
further and fulfil-not to frustrate or foil-the intendnent
of retroactive validation of earlier inoperative |egislative
and executive action taken by the Bi har State.

Statutory conspectus and neani ng

Substantially this history of the inmpugned Act is not under
serious challenge. The vital conflict is as to whether
what ever may have been in the mind of Parlianent, the Court
can specul ate on presuned intent

(1) [21970] 2 S.C R 100.

157

and read that object with inplicit sense, According to Sr
Sen, what has been legislated has to be judged on the
| anguage used which, in his view, was hardy adequate to
create power to vary the |leases or cast liability to pay
largr and royal ties retrospectively.

We listen'largely to the | anguage of the statute but where,

as here,, ~clearing up of marginal obscurity my make
interpretation surer if lLight from dependabl e sources were
to beam in, the Court nay seek such aid. VWhat has been

descri bed as the sound system of construction, excluding al

but the | anguage of ‘the text and the dictionary ad the key,
hardly holds the /field especially if the enactnent has a
fiscal or other mssion, its surrounding circunstances speak

and its history unfolds the mschief to be renedied. The
Court, in its conmngs with the Legislature, strives
reasonably to give neaningful Iife and avoid cadaverous

consequence W have set out the story of the rebirth, as it
were, of the law of mnor mneral royalty levy ‘to drive
hone, the propriety of this method of approach. No doubt,
there is sone rem ssness in the drawing up of what professes
to be a validating |aw and the neglected art of drafting
bills is in part the reason for subtle |l ength of subm ssions
where better skill could have make the sense of the  statute
luscious and its validity above-board. Informed by a
realistic idea of shortfalls in legislative drafting and of
the social perspective of the statute but guided primarily
by what the Act has said explicitly or by necessary
inmplication we will exam ne the nmeaning and its -inmpact _on
counsel s contenti ons.
The main Propositions of |aw
Kedi a’s Case(1l) has held void both proviso 2 to s. 10 of ~ the
Bi har Act and Rule 20 (2) nade under the Central Act. Shri
A. K Sen did not dispute the |1legislative conpetence of
Parliament, by specific enactnment, to validate retroactively
otherwi se invalid |l egislation or incorporateinto a Centra
Act a void State legislation since mnes and nminerals,” m nor
and mmjor, had been taken over by the Centre. His /chief
subm ssion was that the well-known | egislative nmechanics to
resurrect statutorily earlier Acts or rules declared dead by
Court had not been adopted here, so nuch so the fiction
i ntroduced by the deemng provision has failed to achieve
what is being clained by the State as the |egislative
object. M. Sen's proposition, shortly stated, is
"I'f a law is void as being passed by an
i nconmpet ent Legi slature, validation by a
subsequent Act passed by a conpet ent
Legi sl ature can only be effected by the subse-
guent |aw enacting the provisions of the old
Act expressly or by incorporation. It cannot
be done by a conpetent Legislature |aying down
in the subsequent Act that the former Act
passed by the inconpetent Legislature is
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deened to be
What is noot is not the proposition but its application to
our |egislative situation.
(1)[1970] 2 S.C.R 100.
158
Rel aince for this proposition was placed, inter alia on
Jaora Sugar MIlls v. State(l) ; Jawaharmal v. State of
Raj ast han(2) ; Shanma Rao v. Pandicherry(3) and Gmal i or Rayon
MIls v. Asstt. Conmissioner, S.T.(1). To take the |ast
case first, we may state that the problem tackled there
related to excessive delegation and abdication of |egis-
| ati ve power and did not bear upon the issue of |egislation
by reference or incorporation. O course, there is
consi deration of Shama Rao(3) in the judgnent of Mathew J.
but it is difficult to make out how the observations to
which our attention was invited bear upon the issue before
us.

The |earned Judge’s containnment of the principle in Shama
Rao(:’) wth which we respectfully concur, nmay be set out
here (p. '1679)

“We think that the principle of the ruling in
[1967] 2 SCR 650 (viz., Shama Rao) nust be
confined to the facts of the case., It s
doubt ful whet her there is any gener a
principle which precludes either Parlianent or
a State legislature fromadopting a law and
the future anmendnents to the l|aw passed

respectively by a State | egi sl ature or
Parliament and incorporating them in its
| egi sl ati on. At _any rate, there can be no

such prohibition when the adoption.is not of
the entire corpus of |aw on a subject but only
of a provision and its future amendnents and
that for a special reason or purpose.
The kernel of Gnalior Rayon (4) is the anmbit of del egation
by Legislatures, and the reference to |legislation by
adoption or incorporation supports the conpetence and does
not contradict the vires of such a process-not an unusua
phenonenon in | egislative systens nor counter to t he
pl eni t ude of powers constitutional |aw has in many
jurisdictions conceded to such instrumentalities clothed
with plenary authority. The Indian |egislatures and courts

have never accepted any inhibition against or linitation
upon enactnent by incorporation, as such
The dispute is not whether Parlianent can legislate

into validity State Act which is outside the State List.
If s. 2 of the inpugned Act nerely validates invalid State
| aw by Parliament’s action, it is doomed to fail.
It is for the Constitution, not Parlianment,  to -confer
conpetence on State Legislatures. The observations in/Jaora
Sugar MIIs(1) on which Shri A K Sen laid great  stress,
silence the question

"o If it is showmn that the inpugned
Act purports to do nothing nore than validate
the invalid State statutes’, then of course
such a wvalidating Act would be outside the
| egi s-
(1) [1966] 1 S.C R 523, 531
(2)[1966] 1 S.C.R 890, 901, 904.
(3)[1967] 2 S.C.R 650, 662.
(4)A 1.R 1974 S.C. 1660, 1681

159

| ati ve competence of Parlianent itself \Were a
topic is not included within the rel evant Li st
dealing with the | egislative conpetence of the
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State Legislatures, Parlianment, by making a
| aw, cannot attenpt to confer such |egislative
conpetence on the State Legislatures."
It is a far constitutional cry fromthis position to the
other proposition that where Parlianment has power to enact
on a topic actually legislates within its conpetence but, as
an abbreviation of drafting, borrows into the statute by
reference the words of a State Act not qua State Act but as
a conveni ent shorthand, as against a |onghand witing of al
the sections into the Central Act, such legislation stands
or falls on Parlianment’s |legislative power, vis -a-vis the
subject viz., mnes and mnerals. The distinction between
the two legal lines may sonetines be fine but always is
real . Jaora Sugar MIlls (supra) illumned this basic
difference with reference tos. 3 of the Act challenged
there, by observing
"L VWhat Parlianent has done by enacting
the said section is not to validate the
invalid State statutes, but to nake a |aw
concerning the cess covered by the said Statu-
tes and to provide that the said |aw shal
cone into -operation retrospectively. There is
a radical di fference bet ween t he t wo
posi tions. VWere the Legislature wants to
val i date an earlier Act which has been
declared to be invalidfor one reason or
another, it proceeds to renove the infirmty
fromthe said Act and validates its provisions
which are free fromany infirmty. That is
not what Parliament has done in enacting the
pr esent Act . Parlianment ~knew  that the
rel evant Statutes were invalid, because the
State Legi slatures did not possess |egislative
conpetence to enact them Parliament. also
knew that it was fully conpetent to make an
Act in respect of the subject-matter | covered
by the sai d i nvalid State St at ut es.
Par | i ament, however, decided that rather/ than
nake el aborate and | ong provisions-in respect
of the recovery of the, cess, it would be nore
convenient to rmake a comnpendi ous - provision
such as is contained in S—3. The plain
nmeani ng of Section 3 is that the material and
rel evant provisions of notifications, orders
and rules issued or rmade ~thereunder are
included in Section 3 and shall be deemed to
have been included at all material ~ tines in

it. In other words, what section 3 provides
is that by its order and force, the respective
cesses wll be deened to have been recovered

because the provisions in relation to the
recovery of the said cesses have been
incorporated in the Act itself. The conmand
under whi ch the cesses woul d be deened to have
been recovered would, therefore, be t he
command of Parlianment, because al | t he
relevant sections, notifications, orders and
rules have been adopted by the Parlianentary
statute itself."

No Parlianentary , ommi potence to re-draw. Legi sl ative
Lists in the VI Schedule can be arrogated to confer on the
State conpe-

160

tence to enact on a topic where it is outside its Lists.
But if parliament has the power to |egislate on the topic,
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it can make an Act on the topic by any drafting neans,
including by referential |egislation

The learned Solicitor General, in the course of hi s
submi ssions nmade it clear that he did not want to vindicate
the levy by any validation of the invalidated portion of s.
10 of the Bihar Act. He based his case on the success wth
whi ch Parliament had legislated for itself, al t hough
adopting a shorthand formof incorporation referentially of
a State Act and subordinate |egislation given in the Sche-
dule to the validation Act. He also nade it clear that
r.20(2) had nothing to do with the Bihar Legislature but was
the product of Parliamentary |egislation by delegation in
favour of State Governnent. Thus, in his view, t he
Parlianment |egislated for itself and statutorily adopted for
itself the second proviso to's. 10 of the Bihar Act and the

otherwise wultra vires sub-rule (2) of r. 20. If the re-
enacting t echni que adopted -~ for t he referenti al or
i ncorporating legislation was ‘insufficient in |aw, he
failed. O herwise, the Act and rules referred to in the
Schedul e to the validation Act revived and becane
operational, retroactively. There is force in the subm s-

sion that taking a total view of the circunstances of the
validation Act Parliament did nore than sinply validate an
invalid | aw passed by the Bi har Legislature but did reenact
it with retrospective effect inits own right adding an
anmendi ng Central Act to the statute book.
Shri A K. Sen pressed passages from Jawaharmal (supra), but
some care in scrutiny will reveal that Jawaharmal (supra)
does not clash with Jaora Sugar MI1s (supra).
W may briefly deal with that decision and explain it. Art,
255 of the Constitution . insists on Presidential assent for
certain Acts of the State Legislature, although subsequent
assent is curative of the infirmty caused by absence of
previous assent. |In Jawaharmal (supra), one of the points
that fell for decision was theefficacy of a Legislative
declaration that an wearlier invalid Act (for want of
Presidential assent) be deened to be valid by reenactnent
and subsequent assent of the President to the second Act.
This would virtually nean that by the re-enacting device,
Presidential assent could be by-passed by the Legislature,
Negat i vi ng this submssion, the Court observed, wi-th
ref erence to the Rajasthan Act which —attenpted this
unconstitutional exercise
“I'n other words, the Legislature seens 'to say
by Section 4 that even though Article 255 may
not have been conplied with by the earlier
Fi nance Acts, it is conpetent to pass Section
4 whereby it win prescribe that the failure to
conply with Article 255 does not really
matter. and the assent of the President to the
Act amounts to this that the President also
agrees that the Legislature is enmpowered to
say that the infirmty resulting from non-
conpliance wth Article 255 does not matter.
In our opinion, the Legislature is inconpetent
to declare that the failure to comply wth
Article 255 is of no consequence; and, wth
respect, the
161
assent of the President to such declaration
al so does not serve the pur pose whi ch
subsequent assent by the President can serve
under Article 255 . . ."
X X X X
we have tried s.4 as favourably as we can
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whi | e appreciating the argunent of the | earned
Advocate General; but the words used in al

the three parts of Section 4 are clear and
unanbi guous; t hey i ndi cate t hat t he
Legi slature thought that it was conpetent to
it to cure, by its own |legislative process,
the infirmty resulting from the non-
conpliance with Article 255 when it passed the
earlier Finance Acts in question, and it was

probably advised that such a | egi sl ative
declaration would be valid and ef fective
provi ded it received the assent of the

President.In our opi nion, the approach
adopted by the Legislaturein this case

is entirely m sconceived. The Legislature, no
doubt, ~can validate an earlier Act which is
i nvalid byreason of non- conpl i ance with
Article 255 and such an Act may receive the

assent of the President which will rmake the
Act ef fective. The Legi sl ature cannot,
however, itself ~declare by a statutory

provision that the failure to conply wth
Article 255 can be cured by its own enactnent
even i'f the said enactnent received the assent

of the President. In our opinion, even the
assent of the President cannot alter the true
constitutional position under Art. 255. The

assent of the President cannot, by any
| egi sl'ative process, be deened to have been
given to an earlier Act at a time when in fact
it was not so given. |In this context there is
no scope for a retrospective deenming .in regard
to the assent of the President.

sonewhat
unf ortunate that the casual drafting of
Section 2 | eaves the period covered by Act 11
of 1962 and the notification issued thereunder
as unenforceable as before, and the omibus
and general provisions of Section 4 are 'of no
help in regard to the said period."

In dismissing a simlar contention based on -Jawahar el

(supra), to challenge the identical statute with which we

are here concerned, the Patna H gh Court observed, in

Dhabhum T & | Ltd. v. Union of India (1) ;
“"In that <case, the wvalidating law nerely
declared that the original invalid |egislation
was valid in spite of the contravention of
Article 255 of the Constitution. In_ the
instant case, Parliament has not . sought to
declare that the failure to conply wth the
requirenents of Article 255 of t he
Constitution is of no consequence."

The crucial demarcation between Jaora Sugar MIls (supra)

and Jawahar mal (supra) is inportant and cannot be

overl ooked. The latter

(1) AR 1972 Pat. 364, 373

162
case dealt with a State Legislature ineffectually overcomn ng
invalidity caused by absence of Presidential assent.

Validation by a |egislature nust necessarily be of what it
could validly have done and not of what soneone else had to
do. The assent of the President could not be nade up for by
the wvalidating process adopted by the | egislature. So it
was that Jawaharmal (supra) suffered from |egislative
i nconmpet ence a second timne.

It

is
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It is inmportant to notice, however, that the alleged vice of
the legislation in the present case relates to a radically
different area. Wiat is within the conpetence of Parlianent
it seeks to do-validation by incorporation of a |egislation
on atopic withinits purview The device adopted of re-
enacting by validation is famliar to the Indian draftsman
as to his Angl o-Anerican counterpart. W have no doubt that
i ncorporation of Acts is permssible in the absence of other
di sabling factors. It is one thing to say that retroactive
validation by a conpetent legislature is inpernmeable; it is
another to contend that there has not been a valid execution
of this process or rather Parliament has not, in the present
case, done what the draftsman ought to have done to
ef fectuate the ostensible purpose of creating a new power to
levy royalty and to alter the terms of the mining cases and-
then to give such newWy created liability anterior effect.
The controversy now shifts to the effectiveness or otherw se
of the | egi sl'ative device in achi evi ng retroactive
validation. W have already noticed that the second proviso
to s.10(2) of the Bihar Act and sub-r.(2) of r.20 of the
M neral Concession Rules, 1964 were void, as held by this
Court. We have therefore to treat themas non est. W have
already held that the Bi har Act qua Bi har nation could not
be resuscitated by Parliament conferring such power through
a law. The position may be different so far as rule 20(2)
is concerned since /that is a rule franed by Parlianent
through its delegate, the State Governnent, although the
rule itself being in excess of the power conferred by s.15
of the Central Act was ultra vires: In this ‘invalidatory
situation, Parliament passed an Act to validate the void
provi sion of the Bihar Land Reforms Act, 1950 and the wultra
vires sub-rule of r.20 of the Mneral Concession Rules as
well as the action taken and things done in connection
therewi t h. "The Act is itself short and consists | of two
sections, of which the ,latter is the only inportant one.
It validates the |aws specified in the schedul e by a deem ng
device. Secondly, it brings into force, back-dating it, all
action taken, rents and royalties realised and rules made
"notwi thstanding any judgnment, decree or order of any
Court’. The problem before us is whether the Act has
achieved its purpose of creating retrospective liability for
rents, royalties etc., and validating retrospectively the
i mpugned provisions of the Bihar Act and the Mnera
Concessi on Rul es.

Shrim A K Sen’s criticismhas to be noticed in this
background; for he urges that in the light of the rulings of

this Court no liability to levy rent or royalty can be
created retroactively without two clear stages or steps

firstly, a law nust be enacted creating the liability-,
next, such provision should be nade retrospective. Thi s

two-stage procedure is absent in the statute tinder attack
and therefore the pur-

163
pose, whatever it be, has msfired,. argues M. Sen. In
plain terns the present case raises the question of
enact ment by reference and incorporation. It is correct to

contend that curative-statutes and validating exercises,
unless the process is explicit enough and pernissible
ot herwi se, cannot be given ex post facto effect by courts.
VWhat is the intention of Parliament is mainly to be gathered
from the I|anguage used, tested by approved canons of
construction.

The profusion of precedents touched upon at the Bar |eaves
us with a few which were stressed as having di rect
pertinence to the points in debate. The power of a
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| egislature to pass a |aw obviously includes the power to
pass it retrospectively. Mnor mnerals, as explained
already, being a topic wi thdrawn and confided to Parliament
for | egislation, the wvalidating Act cannot fail for
i nconmpet ence. But before a | evy expost facto is nade, the
| egislation must first create the fiscal liability and then
project it retrospectively. This is the broad trend of Sri
A. K Sen’s submission. He relies heavily on Kanrap(1l) to
urge that a legislation cannot by a sinple 'deenming’ device
render valid what is unconstitutional
The follow ng observati ons were enphasi zed by counsel (p.
580 of the report)
"It is to be seen that the core of Assam Act
21 of 1960 is the deenming provision of s.2
under which certain lands are deemed to be
acquired wunder  the wearlier Act. As this
deeming provision is invalid, all the other
ancillary provisions fall to the ground along
with it. The later Act is entirely dependent
upon the continuing existence and validity of
the wearlier Act. As the wearlier Act is
unconstitutionalr and has no | egal existence,
the provisions of Act No. 21 of 1960 are
i ncapabl e of enforcenent and are invalid."
The ratio is apt to be misunderstood for, in its essence,
the judgnment nerely holds that where the later Act is-
entirely dependent upon the valid continuance of the earlier
Act, which has been held wunconstitutional, the deemng
provi sion cannot produce the desired effect. The | earned
Solicitor Ceneral, however, argues that the situation in the
present case is altogether different. The earlier Bihar Act
or the rules franed by the State Governnent under the Act do
not have to be valid for sustaining the anendi ng Act nade by

Par | i ament . The constitutionality of the earlier |aw has
not to be posited for the survival of the Central amending
Act . In this submission the learned Solicitor GCeneral s

right and so the proposition in Kamup(1) is inapplicable
here.
In Hari Singh(2), Kanrup(l) was approved but there 'is no
quarrel over the correctness of the proposition there, its
application being inept in the context of the present case.
However, Ray J. (as he then was), nade certain observations
whi ch were pressed before us by M. Sen
(1) [21968] 1 SCR 561
(2) [1973] 1 SCR 515.
164
"The ratio is that the 1960 Act has no power
to enact that an acquisition nade under a
constitutionally invalid Act was valid. The
1960 Act did not stand independent of the 1955
Act . The deemi ng provision of the ©1960 Act
was that | and was deened to be acquired | under
t he 1955 Act . If the 1955 Act was
unconstitutional, the 1960 Act coul d not . make
the 1955 Act constitutional."
Wth great respect we agree with the position but, as
earlier stated, the statutory conplex <confronting us is
sonething different. In the present case, the Bi har
Legislature is not legislating into validity, by a deem ng
provi si on, what has been declared ultra vires by the Court.
It is Parlianent, whose conpetency to |legislate on the topic
in question is beyond doubt, that is enacting the ’deem ng
provision. It follows that Hari Singh (supra) also cannot
sal vage the appell ant.
We reach the twilight of |egislative area when we nove into
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West Rammad Electric Distribution Co. Case(l) which also
dealt with a validating Act. The Madras Electricity Supply
Undertakings Act. 1949 clothed the State with power to
acquire Electricity Supply Undertakings. The validity of
the said Act was challenged and this Court held the |aw
ultra vires. |n consequence, the Madras Legislature passed
Madras Act 29/54 which incorporated the i npugned provisions
of the wearlier Act of 1949 and purported to validate the
action taken under the earlier Act. The affected appellant
assailed the new Act to the extent to which it purported to
validate acts done under the earlier Act of 1949 which had
been declared inoperative by the Court. The facet of that
deci sion which relates to the point under discussion before
us establishes that validation, with retrospectively super-
added, is perfectly  conpetent for t he Legi sl ature.
Gaj endr agadkar, J. (as he then was), observed
"The argunent is that there is no specific or
express - provisionin the Act which nakes the
Act retrospective and so, s.24, even if it is
valid, 1is ineffective for the purpose of
sust ai ni ng the inpugned order by whi ch
possessi on of ©~ the appellant concern was
obt ai ned by the respondent."”
X X X X
"Before “dealing with this argunment, it would
be necessary to exanmine the broad features of
the | Act and understand its general schene.
The Act was passed because t he Madr as
Legi sllature thought it expedient to provide
for the acquisition of undertakings other than
those belonging to and under the control of
the State Electricity Board constituted under
section 5 of the Electricity (Supply) Act,
1948 in the State of Madras engaged ' in the
busi ness of supplying electricity to t he
publi c. It is with that object that appro-
priate provisions have been nade by the Act to
provide for the acquisition of wundertakings
and to lay down the principles for /paying
conpensation for them It is quite clear that
the schene of the Act was to bring within the
pur vi ew of its mat erial provi si ons
undert aki ngs in respect
(1) [1963] 2 S C R 747.
165
of which no action had been taken wunder the
earlier Act and those in respect of which
action had been so taken.”
X X X X
"It is thus clear that the Act, interns, is
intended to apply to undertakings “of  which
possessi on had al ready been taken, and that
obviously neans that its material and ' opera-
tive provisions are retrospective. Acti-ons
taken under the provisions of the earlier Act
are deemed to have been taken wunder the
provisions of the Act and possession taken
under the said earlier provisions is deened to
have been taken under the rel evant provisions
of the Act. This retrospective operation of
the material provisions of the Act is thus
wit large in all the relevant provisions and
is an essential part of the schenme of the Act.
Therefore, M. Nanbiar is not right when he
assunes that the rest of the Act is intended
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to be prospective and so, section 24 should be
construed in the light of the said prospective

character of the Act. On the contrary, in
construing s.24, we have to bear in mnd the
fact that the Act is retrospective in

operation and is intended to bring within the
scope of its material provisions undertakings
of whi ch possession had al ready been taken."

X X X X

"The third part of the section provides that
the statutory declaration about the validity
of the issue of the notification would be
subject to this exception that the sai d
notification should not be inconsistent wth

or repugnant to the provisions of the Act. In
other words, the effect of this section is
t hat if “a notification had been i ssued

properly under the provisions of the earlier
Act and its wvalidity could not have been
i npeached i f the said provi si ons
were thenselves valid, it would be deemed to
have been validly issued under the provisions
of the Act, provided, of course, it is not
inconsistent with the other provisions of the
Act. / The section is not very happily worded,
but on its fair and reasonable construction
there can be no doubt about its nmeaning or
effect. It is a saving and validating
provision and it clearly intends to validate
actions taken under the rel evant provisions of
the earlier Act which was invalid from the
start. The fact that s. 24 does not use the
usual phraseol ogy that the notifications
i ssued wunder the earlier Act shall be deened
to have been issued under the Act, does not
alter the position. that the second part of
the section has and is intended to have the
sane effect."
X X X X
"We have no doubt that s.24 was intended to
validate actions taken under the earlier Act
and on its fair and reasonable construction
it must be held that the intention has been
166

carried out by the legislature by enacting
the said section. Therefore, the -argunent
that s.24 even if valid, cannot effectively
validate the inmpugned notification, cannot
succeed. "

The ratio of Wst Ramad (supra) is clear. The Legislature

can retrospectively validate what otherwi se was inoperative

[ aw or action. Unhappy wording, infelicitous expression

or inperfect or inartistic drafting may not necessarily

defeat, for that reason alone, the obvious object of the

validating law and its retrospective content.

In fairness to counsel for the appellant, we nust state that

the proposition in Jadao Bahuji’'s Case(1l) about the powers

of the Legislature, including within itself the power to
make retrospective | aws, was not canvassed. |Indeed, to
urge that Indian Legislatures were subject to strange
and unsual prohibition against retrospective | egi sl ation

is as late as it is presunptuous. However, Jadao Bahuji (1)

itself contained sone val uabl e observations of rel evance for

this case whi ch we may here extract (p. 640)
"Retrospective laws, it has been held, can
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val i date an Act, whi ch cont ai ns sone
defect in its enactnment. Exanples of
Validating Acts which rendered inoperative,
decr ees or orders of t he Cour t or
alternatively made themvalid and ef fective,
are many. In Atiqux Begunmis Case [(1940) FCR
110], the power of validating defective |aw
who held to be ancillary and subsidiary to
the powers conferred by the En tries and to be
i ncluded in those powers."
W have said enough to establish that no substantia
objection to the Act in question can be pressed on the
strength of inconpetence of inoperative retroactivity. That
is why the appellant’s submnm ssion was switched largely on
the gross inadequacy of ‘the language of s. 2 of the inpugned
Act to confer power on the State Governnment to validate the
rule 20(2) or s.10 of the Bihar Act. To be precise, the
hi ghl i ght ~of Sri~Sen’ s arguments runs thus:
" The core of the Act on which the State
CGovernment mght issue rules is s. 15 of the
Central Act, 1957. Section 15 of the 1957 Act
did not —authorise the State Governnent to
enact r.20 for nodifying the existing |eases
as was found in the earlier case. The present
s. 2 does not confer any such power nor does it
enact the provisions of the Bihar Act to this
ef fect. It only provides that the Bi har Act
shal I be considered to be validas if it were
passed by Parlianent. Section 2 being a core
of the present Act and that being invalid and
bei ng found not to anpunt to any incorporation
of the Bihar Act, action taken under r.20 or
r.20 itself passed under the old Act. would
still remain void and inoperative."
In this connection, considerable enphasis was placed on
Jawahar mal (supra) and on Shama Rao (supra).
(1)[1962] 1 S.C R 631
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Passing reference was al so nade to Jagannath v. ~ Aut hori zed
of ficer Land Reforns (1).
The first of these decisions Jawaharmal (supra)  seeningly
supports M. Sen’s proposition, although the others fal
wide off the mark. In Wst Ramad (supra), referredto by
counsel this Court nmde sone observations which have
rel evance to the topic wunder discussion. There a
| egislative validation, retrospective in operation, was
chall enged. The latter legislation used the ~expression
Thereby declared’. The observations nmade by this Court in
that connection are instructive and may be extracted:
"The second part of the section provides that
the notifications covered by the first part
are declared by this Act to have been validly
issued ; the expression Thereby declared
clearly means 'declared by this Act’ and that
shows that the notifications covered by the
first part would be treated as issued under
the relevant provisions of the Act and would
be treated as validly issued under the said
provi si ons. The third part of the section
provides that the statutory declaration about
the validity of the issue of the notification
woul d be subject to this exception that the
said notification should not be inconsistent
with or repugnant to the provisions of the
Act . In other words, the effect of this
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section is that if a notification had been
i ssued properly under the provisions of the
earlier Act and its validity could not have
been inpeached if the said provisions were
thenselves wvalid, it would be deened to have
been validly issued under the provisions of
the Act, provided, of course, it is not
i nconsistent with the other provisions of the
Act. The section is not very happily worded,
but on its fair and reasonable construction
there can be no doubt about its meaning or
effect. It is a saving and val i dati ng
provision ‘and it clearly intends to validate
actions taken under the rel evant provisions of
the wearlier Act which was invalid from the
start. The fact that s.24 does not wuse the
usual” phraseol ogy that the notification issued
under the earlier Act shall be deenmed to have
been i'ssued under the Act, does not alter the
position that the second part of the section
has and is intended to have the same effect.”
It follows that, variant phraseol ogy apart, the neaning and
intent must be unm stakable. |In the present case we are
fully satisfied that Parliament desired to validate
retrospectively what the Bihar |egislation bad ineffectually
attenpted. It has used words plain enough to inplenent its
object and therefore the validating Act as well as the
consequential |evy are good.
Rule 20(2) of the Mneral Concession Rules, which has been
validated by s.2 of sub-s. (1) and figures as item4 of the
Schedule to the :Impugned enactnment, stands on an assured
footing. This
(1) (1971) 2 SCR 893.
10 SC/ 75-12
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sub-rule is nmade by the Bihar Government purely as a
del egate of Parlianent, though beyond the scope of the
del egation. Therefore Parlianent could validate it and has
done so. The source of the authority for rul e-nmaking  being
of Parliament, it is indubitable that the power to give it
life retrospective exists. Thus the inpugned |[egislation,
| evy and ot her actions are good.
For the reasons set out above, we disnmss the wr it
petitions, but in the circunstances, w thout costs.
Petitions dismssed.
P. H. P.
169




