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Dor ai swany Raj u

JUDGVENT:

RAJU, J.

The above appeal has been filed against the judgnent and decree dated
15.7.1987 of a Division Bench of the Bonbay H gh Court in Appeal No.204 of
1981, whereunder the judgnment and decree dated 23.3.1981 passed by a
| earned Single Judge in Suit No.744 of 1969 canme to be confirned. The fourth
plaintiff in the Suit, who was the first appellant in the appeal before the Hi gh
Court, is the appellant in this appeal. The Suit canme to be filed jointly by nore
than one agreenent-hol ders praying for a declaration that the schene and the
flat purchase agreenent entered into between parties are valid and subsisting
and the plaintiffs are entitled to specific performance of the same; that
defendants 1 to 7 are pronoters within the neaning of the Maharashtra
Owmnership Flats Act, 1963 and thereby they are trustees or occupy a fiduciary
position qua the plaintiffs; that the defendants 1 to'8 and all other purchasers of
flats are participants in the scheme; that defendants 1 to 8 and, in particular
defendants 1 and/or 2, may be ordered and decreed to forthwith specifically
performtheir respective obligations under the said agreenents for sale by
resuming or allowing to be resuned the construction of the building, by
conpl eting the sane, by handi ng over possession thereof to the respective flat
purchasers and by conveying or agreeing to convey the land in suit and the two
buildings to an entity representing all the purchasers of flats in both the buildings;
that defendants 1 to 8 be ordered to give the plaintiffs vacant possession of the
inconplete flats agreed to be sold to themand in the alternative and w t hout
prejudice to the other prayers and in the event of the Court not decreeing specific
performance, direct the paynent of damages for breach of the schene and t he
agreenments, repaynent of the purchase price paid by each of them and a charge
on the properties specified to secure the sane, etc..

The sum and substance of the claimof the plaintiffs-was that the Minicipa
Corporation of Greater Bonbay is the owner of a large plot of land situated at
Foreshore Road, adneasuring about 4444 4/9 square yards and bearing new
Survey No. 9/ 8426, which canme to be | eased out on 21.12.1899 in favour of the
predecessors of defendants 4 to 7 for a period of 50 years, which, in due course
of time, came to be renewed on 21.12.1949 for a further duration of 49 years,
subj ect to paynent of the ground rent and conplying with other conditions nore
fully stipulated therein; that subsequently on 23.10.1959 defendants 4 to 7
entered into an agreenent with the original defendant No.1l, a Conpany
regi stered under the Conpani es Act, and carrying on business of constructing
buil ding and selling flats to menbers of the public on ownership basis, to devel op
the land by construction of two buil dings and that under the said agreenent the
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first defendant conpany, of which defendant No. 2 was a Pronoter and Director,
sought permission fromthe Corporation to devel op the property by construction

of buildings and the said perm ssion was al so granted on 28.3.1961 on condition
that the ground rent payable would be Rs.30,185/- per annum It is further stated
that the defendant No.1 conpleted the construction of one buil ding named as
"Advent" in Cctober, 1962, which cane to be occupi ed by about 30 menbers

form ng thenselves into a Co-operative Housi ng Soci ety known as "Foreshore
Co-operative Housing Society Limted" shown as 8th defendant. It is also stated
that in February 1962, the first defendant nade an advertisenent in the

Newspaper in respect of the proposed construction of the second building to be
naned as "Divya Prabha", inviting applications for residential flats to be
constructed in accordance with the advertisenent, pursuant to which the
plaintiffs, eight in nunber, and defendants 9 to 25 were said to have approached
the first defendant and entered into various agreenents for purchase of such
plots to be constructed. So far as the appellant (plaintiff No.4) is concerned, the
agreenment so entered into was said to have been on 8.9.1966 for purchase of

flat bearing No.71 on the seventh floor of the building with the area of the flat
approximately at 1250 sq. ft. The price agreed to be paid by the appell ant was
said to be Rs.60,000/- and the first defendant al so seens to have secured the
conmencenent certificate fromthe Corporation in the nmonth of July, 1966, since
the terns of agreenent entered into envisaged the conpletion of the building and
possessi on thereof to be handed over by June 30, 1969. While so, the Minicipa
Cor poration seens to have called upon the | essees fromtine to tinme to pay the
arrears of |lease rent as well as the taxes payable in respect of the building

al ready constructed, but neither the | essees nor the Society seens to have paid
the same, resulting in accumul ati on of such arrears by the end of May, 1969 to
Rs. 1, 75,004, resulting, in turn, in the service of a Notice dated 27.6.1969 upon
the | essees terninating the | ease in accordance with the provisions contained in
Section 527 of the Bombay Muini ci pal Corporation Act on account of the default
conmitted by the | essees in the paynment of |ease rent and the violation of other
terns of the | ease. Notional possession of the entire plot was al so said to have
been secured by the Corporation on 4.8.1969 and as a matter of fact, it appears
that from June, 1969 onwards, the construction activities in respect of building
"Di vya Prabha" ceased and the buil di ng permi ssion granted by the Corporation

al so not having been renewed thereafter. The appellant was said to have paid

al toget her a sum of Rs.35,000/- till June, 1969. It may be incidentally noticed
anong ot her things, that one of the grounds of dispute raised by the Minicipa
Corporation is with reference to the construction of 9th floor in contravention of
the approved plan. Several proceedings seemto have resulted, al so between

nore than one or other parties concerned, in the Bonmbay City Cvil Court as a
result of which also the conmpletion of the building could not be nade as originally
pl anned. The present Suit culmnating in the above appeal came to be instituted
on 30.7.1969 by eight prospective purchasers, inpleading the Advent

Corporation (P) Ltd. and its Director as defendants 1 and 2, the Muinicipa

Cor poration being joined as defendant No. 3, and the | essees of the plot being
defendants 4 to 7 with Foreshore Co-operative Housing Society as defendant

No. 8 and defendants 9 to 25, the prospective purchasers, other than the
plaintiffs, of flats in the building "D vya Prabha"

The defendants 1 and 2 resisted the Suit claimng that the building could
not be conpl eted for circunstances beyond their control; that the occupants of
buil di ng "Advent" started using the prenises for comercial purpose in violation
of the |ease agreenent, resulting in the term nation of the |ease by the
Corporation and that in the absence of renewal/revival of the | ease agreenent
and renewal of the building permssion, it was inpossible for conpleting the
construction or the performance of the contract with the plaintiffs. After |ssues
were framed, the suit was taken up for trial and plaintiff No.4, the appellant
herein, and plaintiff No.7 were said to have entered into the witness box to
depose in support of their clains. The defendants did not seemto have let in
any oral evidence, but on both sides, various docunents, which were not in
di spute, seemto have been narked. After conclusion of recording of the
evi dence, the third defendant-Corporation was said to have been deleted from
the array of the defendants on the application of the plaintiff’'s Advocate. The
Suit was said to have been not pressed as agai nst defendant No.8 al so and
bef ore the argunents conmenced, all the plaintiffs, except plaintiffs 4 and 7 and
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defendants 9 to 25, had settled the dispute with defendant No.1l, resulting in the
prosecution of the suit claimonly by plaintiffs 4 and 7.

On an appreciation of the materials on record, the learned Trial Judge
cane to the conclusion that plaintiff No.7 had al so conmitted breach of the
agreement and, therefore, was not entitled to specific performance of the
agreenment or for damages in lieu thereof, but only to get return of the purchase
price with interest and for a charge upon flat agreed to be sold to him So far as
the appellant is concerned, the |earned Trial Judge held that she was al ways
ready and willing to performher part of the contract and it was the first defendant
who conmitted breach in not carrying out the terns of the agreenent. |In spite of
recordi ng such a finding, the |learned Single Judge, while considering the
guestion as to whether the appellant was entitled to a decree for specific
performance, was of the view that granting of specific performance being a
di scretionary renmedy inequity, the Court nmay take into account, in exercise of
such discretion, even factors other than the plaintiff’s conduct and taking into
account the several and serious inponderabilities as they were, in his opinion,
and that further huge suns nay be required to conplete the proposed buil di ng,
whi ch cannot properly be assessed, arrived at the conclusion that the case on
hand cannot be said to be one, wherein the grant of conpensation in |ieu of
speci fic performance cannot be said to give the plaintiff an adequate relief.
Consequently, while denying the relief of specific performance, the first
def endant was ordered to pay to the appellant damages as assessed by the
Comm ssioner for taking accounts with interest at 6% p.a. fromthe date of the

decree till the date of paynment/realization, in addition to ordering the repaynent
of Rs.35,000/- with interest thereon at 9% p.a. from4.10.1967 till the date of
decree and for the subsequent period, at 6%p.a. till the date of

paynment/realization. . A charge has al so been created in favour of the appell ant
on Flat bearing No.71 on the seventh floor in the inconplete building, for
payment of the said sum with further liberty to execute the charge only on and
after 1.11.1981.

Aggrieved, the appellant herein as well as the seventh plaintiff, whose
claimfor specific perfornmance was also similarly rejected by granting different
reliefs, filed an appeal in Appeal No.204 of 1981. Defendants 1,2,4,6 and 7
al one were inpleaded as respondents-and even respondents 3 to 5 (defendants
4,6 & 7) were not got served with notice, resulting /in the appeal against them
bei ng di sm ssed for non-prosecution. The appeal was pursued-only agai nst
respondents 1 and 2 (defendants 1 & 2). The cross-objections said to have been
filed by respondents 1 and 2, cane to be al sodisni ssed for non-prosecution on
account of failure on their part in renoving the objections of the Registry. The
| earned Appel | ate Judges concurred with the nature of disposal given and the
j udgrment and decree passed by the | earned Single Judge while rejecting the
appeal, resulting in the above appeal before this Court.

While granting special |eave on 10.2.1988, this Court restrained the
respondents fromtransferring, alienating or parting with possession of Flat No.71
on the seventh floor of the building known as "Di vya Prabha". Wen the
respondent brought to the notice of this Court that the building in question with al
the other rights and interest in the | easehold | and has been subsequently sold,
the respondent was directed to place on record the-docunent show ng the
sal e/ assignment. Notice was also directed to be issued to the Bombay Minici pa
Corporation. Subsequently, the Deed of Assignnent dated 14.10.1994 was filed
in this Court and the applications filed for inpleading the State of Mharashtra as
al so the subsequent purchaser of the building and other rights and interest Ms
Gaurav Overseas (P) Ltd. under said Deed of Assignnent, were allowed on
25.10.1999 and notice was directed to be served on the newy added parties,
who were al so granted tine subsequently for filing the Counter. On 13.3.2001,
the Counsel appearing for the State of Miharashtra stated that the CGovernnent
had al ready taken a decision for renewal of |ease, but in individual cases |ease
has not yet been renewed. |In the Iight of promulgation of an Ordinance No. 32 of
2001, it appears that the respondent had applied for renewal of the | ease to the
Muni ci pal Corporation of G eater Minbai

Shri Arunabh Choudhary, |earned counsel for the appellant, contended
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that, having regard to the principles enshrined in Sections 10 and 20 of the
Specific Relief Act, 1963 and the | aw declared by this Court, the relief of specific
performance ought to have been granted as prayed for. According to the |earned
counsel, there are no unsurnountabl e inpedinents in according such relief,

particul arly when the appellant while giving evidence has stated in categorica
terns that she was prepared to take the flat agreed to be sold on "as is where is
condition" on such terns as nay be fixed wi thout seeking any reduction or

nodi fication in the consideration for the sale and wi thout making any claim

agai nst the 1st or 2nd defendants for the anpbunt she mi ght have to spend to
conplete the flat or for damages in that behalf and that the | earned Judges in the
H gh Court, at any rate, ought to have held that the Award of nopney

conpensation is no sufficient substitute or the only course to be adopted in this
case. Reliance has been placed on the decisions reported in Ms. Chandnee

Wdya Vati Madden Vs. Dr. C.L. Katial & Os. [1964 (2) SCR 495]; Sardar

Singh Vs. Krishna Devi (Snt.) & Anr. [(1994)4 SCC 18]; Ajit Prashad Jain Vs.

N. K. Wdhani & Ors. [AIR 1990 Del hi 42]; Gobind Ram Vs. G an Chand

[ (2000) 7 SCC 548]; K. Narendra Vs. Riviera Apartnments (P) Ltd. [(1999)5

SCC 77]; ML. Devender Singh & Ors. Vs. Syed Khaja [1974(1) SCR 312 =

(1973) 2 SCC 515] and Her Hi ghness Maharani Shantidevi P. Gai kwad Vs.

Savj i bhai' Hari bhai Patel & Ors. [(2001)5 SCC 101]. Before us, it has also

been not only reiterated that the appellant stands by such statenments nade
earlier, but further contended that the subsequent devel oprments brought on

record in the formof the Deed of Assignment made by respondents 1 and 2 in

favour of the seventh respondent would belie the stand on behalf of the
respondents that the agreenent is not capable of being specifically perforned

due to any inpedinents in so doing, despite the preparedness and willingness,

to get such relief at her risk and responsibility. In the witten submission, it is
stated that if the appellant is to be conpensated by nonetary

conpensati on/ danmages a sum of Rs.1,81, 63,534/- woul d possibly allow sone

ki nd of adequate relief to the appellant.

Per contra, M. P.P. Tripathi, learned Senior Counsel appearing for
respondents 1 and 2, while adopting the reasoning in the judgments of the
| earned Single Judge and the Division Bench, forcefully contended that in the
light of the concurrent refusal to grant specific performance and the discretion
exercised in the matter to award only nonetary conpensation, in addition to the
return of the portion of the sale/consideration paid by the appellant, this Court
may not be pleased to interfere with such exercise of discretion in this appeal
Strong reliance has been placed in support thereof on'the decisions reported in
Raj endr akumar Bhandari Vs. Poosanmal & Ors. [AIR 1975 Madras 379]; K
Narendra Vs. Riviera Apartnents (P) Ltd. [(1999)5 SCC 77]; WMatadin
Agarwal , etc. Vs. Syed Abdul Razack & Os. [AI'R 1997 Andhra Pradesh 103]
and Her H ghness Maharani Shantidevi P. Gai kwad Vs. Savjibhai Haribha
Patel & Ors. [(2001)5 SCC 101]. A technical objection has al so been taken that
the dropping of Golwallas, the original |essees, who were inpleaded initially in
the Suit and appeals, will have to necessarily result in the denial of the relief of
speci fic performance. Strong reliance has also been placed on Section 14,
particularly Clauses (b) & (d) of Sub-section (1) of Section 14 of the Specific
Relief Act, 1963, to justify the denial of the relief of specific performnce and
i napplicability of Section 10 and Explanation (i) to the said provision of the said
Act. The very many possi bl e inpedi ments considered to be great inponderables
by the Hi gh Court have not only been reiterated but the subsequent filing of O S
No. 2939 of 1999 by Foreshore Co-operative Housing Society Ltd., the Society
whi ch owns the adjacent building "Advent" in the same prem ses, seeking a
declaration that the said Society is the ower of the I and on which the building
"Di vya Prabha" stands, with a further declaration that the said i nconpl ete building
i s dangerous and hazardous one and the interimorder obtained in the said Suit,
noti ced by the Division Bench in its judgnment has been strongly relied upon to
di ssuade us from acceding to the request on behal f of the appellant. It was al so
contended that the broad approach adopted in some of the cases to decree or
grant the relief of specific performance, subject to obtaining of the necessary and
requi red perm ssion in exceptional cases, cannot be applied in the present case
on hand, which, according to the |earned counsel on the facts of this case,
amounts to seeking to sue or grant relief on what has really becone a
‘specul ative contract’ and that too, after such a long |apse of time of nearly 33
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years. An argurment in the alternative indicated in general terns is found

el aborated in the witten subm ssions nade on behal f of the respondent 1 & 2,

that taking into consideration the |apse of time and fact that the full consideration
had not been paid by the appellant, a conmpensatory payment of Rs.50 |akhs by

the respondents 1 and 2 which, according to them represents the value of the

flat today, may be awarded and if at all, any specific performance is to be
decreed, it has to be subject to the further proper adjustment of equities between
parties and satisfaction of the various nonetary obligations inposed upon the
appel | ant under the Agreenent dated 8.9.1966 entered into between the parties

as found el aborated in the Additional Affidavit dated 8.1.2002 filed in this Court.
Ref erence has al so been made to the earlier offer while exploring the possibility
of settlenent between parties, of a sumof Rs.60 |akhs, which the appellant

seens to have declined to accept. The |earned counsel repeatedly subnmtted

that on the facts and circunstances of the case, there is no justification to direct
the specific performance of the agreenent, particularly when the facts already

noti ced by the Hi gh Court itself, renders it inpossible to deliver possession even
under the Mahrashtra Apartnments Act, 1963 unless and until Conpletion

Certificate is obtained fromthe conpetent authority. Shri C Mikund, |earned
counsel appearing for the seventh respondent, virtually adopted the subm ssions

of the learned Seni or Counsel for respondents 1 and 2, in addition to inviting our
attention to the provisions contained in Sections 31 and 32 of the Indian Contract
Act to justify the stand that the contract in question cannot be directed to be
specifically perforned the sane, according to himbeing a nere contingent

contract.

The | earned counsel appearing on either side elaborately took us through
the details of the findings of the | earned Single Judge as well as the Division
Bench, some of the materials on record as al so the Deed of Assignnent dated
14. 10. 1994 brought on record on the directions of this Court, in addition to
inviting our attention to the principles |laid down in the various decisions, noticed
supra. | have carefully considered the same and my concl usi ons shall be
recorded as and when necessary herei nafter, while dealing with the nmerits and
denerits of the sane.

The plea that the suit for specific performance nust necessarily fail on
account of the giving up of Golwallas, who were original defendants in the Suit
and respondents 3 to 5, has no nerit and needs nention to be rejected, only.
The agreenent sought to be enforced is indisputably with defendants 1 and 2,
respondents 1 and 2 herein. Even in the Suit Agreenent dated 8.9.1966,
specific reference is nade to the transfer of the rights, which subsisted in
Gol wal I as, the Advent Corporation Pvt. Ltd. and Praveen D. Desai, to the party of
the first part in the agreenent, the specific performance of which is sought to be
enforced. Recitals were also specifically nmade in thi's agreenent about the
satisfaction of the title of the party of the first part and the undertaki ng to accept
the title being derived fromthe said party to the building and the rights in the | and
transferred to the Co-operative Society consisting the body of 'the purchasers of
the flats in the building in question. Likewise, it could be seen fromthe Deed of
Assi gnment dated 14.10.1994 (filed in this Court) that the same, which was
executed in respect of the entire building "D vya Prabha", excluding Flat No.71
agreed to be sold to the appellant, also refers to the fact that by an Agreenent
dat ed 20.6.1967 the said Golwallas surrendered their rights, title and interest in
the land and building in favour of Advent Corporation Pvt. Ltd. In the teeth of
such admitted facts available on record, it does not lie in the mouth of the
respondents to raise such a plea. This objection, therefore, is rejected.

In Rojasara Ranji bhai Dahyabhai vs. Jani Narottandas Lall ubha
(Dead) By LRs. & Anr. [1986(2) SCR 447], this Court held that fromthe nere
fact that the agreenent contenplated the execution of the sal e-deed after the
requi site pernission was obtained fromthe Collector for use of the land as a
village site and not as agricultural land, it cannot be considered to be contingent
contract, there being in every contract to sell an inplied covenant on the part of
the vendor to do all things necessary to give effect to the agreenent, including
the obtaining of the permission for the transfer of the property. Relying upon
certain earlier decisions of this Court in Ms. Chandnee Wdyavati Mddein vs.
Dr. C. L.Katial [1964 (2) SCR 495] and Ramesh Chandra Chandi ok & Anot her
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vs. Chuni Lal Sabharwal (dead) by LRs. & Others [1971 (2) SCR 573], it has

been observed that if the vendor agrees to sell the property which can be
transferred only with the sanction of sonme CGovernnent authority, the Court has
jurisdiction to order the vendor to apply to the authority within a specified period
and if the sanction is forthcom ng to convey to the purchaser within a certain

time. Such principles apart, this Court in that case also took notice of the
subsequent fact about naking of an application and obtaining the required

perm ssion. The case reported in Rajendra Kumar Bhandari vs. Poosamal &

QO hers [AIR 1975 Mad. 379] is one wherein a Division Bench of the Madras Hi gh

Court refused to grant the relief of specific performance of an agreenent entered
into by the plaintiff with a person who was not the owner of the property but a

nmere tenant entitled to the protection of the city tenants protection with a privilege
or personal right which i's only heritable but not transferable or sal eable, when it
was found that even such right also he |ost before it could fruition into a
transferabl e or assignable right and that too even before the plaintiff came to
court seeking for relief.

I'n Sardar Singh vs. Krishna Devi (Snt) and Another [1994 (4) SCC 18]
it was hel'd that since Section 20 (1) of the Specific Relief Act, 1963 provides that
the jurisdiction to decree specific perfornance is discretionary, the Court is not
bound to grant such relief nerely because it is lawful to do so observing at the
same time that the exercise of such discretion nmust not be arbitrary but sound
and reasonabl e gui ded by judicial principles and capable of correction by
Appel ate Court. The circunstances specified in Section 20 were considered to

be illustrative and not exhaustive and that the Court should take into
consi deration circunstances in each case, the conduct of the parties and the
respective interest under the contract. ~In K Narendra vs. Riviera Apartments

(P) Ltd. [1999 (5) SCC 77], this Court dealt with the case of an agreenent

foll owed by a suppl enmentary agreenent to sell a plot and the structure thereon
and where the agreenent al so envisaged the obtai ning of permission for the
conveyance fromthe Land & Devel opnent O ficer as well as approval for the
construction plan. Factually, the construction plan submtted was said to have
been rejected on nore than one reason, and the building plan was al so rejected
nore than once. |In respect of a portionof land hit by Uban Ceiling Law, only a
condi ti onal exenption al one seens to have been granted. Under such

circunst ances when the suit came to be filed seeking for annul ment of the sale
agreenment on the ground of inpossible of performance and the other party filed a
suit for specific performance, this Court dealt with such clains in the |ight of
Section 20 of the Specific Relief Act and observed as foll ows:

"29. Section 20 of the Specific Relief Act, 1963
provides that the jurisdiction to decree specific
performance is discretionary and the Court is not

bound to grant such relief nerely because it is |awful
to do so; the discretion of the court is not arbitrary but
sound and reasonabl e, guided by judicial principles

and capabl e of correction by a court of appeal.
Performance of the contract involving sone hardship

on the defendant, which he did not foresee while non-
performance i nvol ving no such hardship on the

plaintiff, is one of the circunstances in which the court
may properly exercise discretion not to decree

specific performance. The doctrine of comparative
hardshi p has been thus statutorily recognized in India.
However, nmere inadequacy of consideration or the

nmere fact that the contract is onerous to the

def endant or inprovident in its nature, shall not
constitute an unfair advantage to the plaintiff over the
def endant or unforeseeabl e hardship on the

defendant. The principle underlying Section 20 has

been sumed up by this Court in Lourdu Mari David

v. Lous Chi nnaya Arogi aswany by stating that the

decree for specific performance is in the discretion of
the Court but the discretion should not be used
arbitrarily; the discretion should be exercised on
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sound principles of |aw capable of correction by an
appel | ate court."

Utimtely it was held that since at one point of tinme the contract was
rendered i ncapabl e of performance and stood frustrated with reference to
Section 56 of the Contract Act, the repeal of the Urban Ceiling Act after nearly 16
years is no ground to enforce the agreenent and grant a decree for specific
per f or mance.

I n Her Hi ghness Maharani Shantidevi P. Gai kwad vs. Savjibha
Hari bhai Patel & Others [2001 (5) SCC 101], this Court had an occasion to dea
with the scope of Section 20 of the Specific Relief Act, 1963, and the inpact of
Section 14 (1) (c¢) and (d) in the matter exercising such discretion, in a given
case. Apart fromthe finding recorded that the contract by its very nature was
term nabl e and stood terni nated as envi saged under Section 14 (1) (c¢) and was
al so further not enforceable in view of the stipulation contained in Section 14 (1)
(d), this Court on-the principles which should normally guide the exercise of
di scretion under Section 20 by the Courts, observed as bel ow

"59. The ‘grant of decree for specific performance is a
matter of discretion under Section 20 of the Specific
Rel i ef Act, 1963. The court i's not bound to grant such
relief merely because it is ' lawful to do so but the

di scretion is not required to be exercised arbitrarily. It
is to be exercised /'on sound and settled judicia
principles. One of the grounds on which the court

may decline to decree specific performance is where

it would be inequitable to enforce specific

performance. The present is clearly such a case. It
woul d be whol Iy inequitable to enforce specific
performance for (i) residential houses for weaker
sections of the society cannot be constructed in view

of the existing master plan and, thus, no benefit can

be given to the said section of the society; (ii) in any
case, it is extrenely difficult, if not inpossible, to
conti nuously supervise and nonitor the construction

and thereafter allotnent of such houses; (iii) the

decree is likely to result in uncalled-for bonanza'to the
plaintiff; (iv) patent illegality of order dated 20.6.1998;
(v) absence of law or any authority to determine

excess vacant |land after construction of 4356 dwelling
units; and (vi) agreenent does not contenplate the
transfer of nearly 600 acres of land in favour of the
plaintiff for construction of 4356 units for which 1and
required is about 65 acres. The object of the Act was

to prevent concentration of urban land in the hands of

a few and al so to prevent specul ati on and profiteering
therein. The object of Section 21 is to benefit weaker

sections of the society and not the owners. |If none of
these objects can be achieved, which is the factua
position, it would be inequitable to still maintain

decree for specific performance."

In Gobind Ramvs. G an Chand [2000 (7) SCC 548], this Court though
hel d, taking note of Section 10 Expl. (i) and Section 20 of the Specific Relief Act,
1963, that nere escalation of prices of real estate properties per se is no ground
to deny the relief of specific perfornance but at the same tine enphasized that

the Court has to consider whether it will be fair, just and equitable to grant a
decree therefor, guided by principles of justice, equity and good consci ence and
not automatically grant the relief for the asking of it. |In the process of bal ancing

equities and in order to ensure justice to both parties, this Court directed deposit
of further sumfor the benefit of the vendor, in addition to the consideration
stipulated in the agreenent, even though the trial court itself decreed specific
performance, in ternms of the agreenent and the bal ance of consideration in ful

has been deposited by the purchaser imredi ately after passing of the decree.
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In ML. Devender Singh & hers vs. Syed Khaja [1973 (2) SCC 515],
this Court, while analyzing the provisions contained in Sections 10, 14, 22 and 23
of the Specific Relief Act, 1963, as well as the correspondi ng provisions viz.
Sections 12, 20, 21 & 22 of the Specific Relief Act, 1877, held that Section 23 of
the 1963 Act contains conprehensive statenment of the principles to be kept into
consideration in construing a contract with a termspecifying a sumof noney to
be paid for breach of the contract when such a breach occurs. It was further held
that the jurisdiction and discretion of the Court to decree specific performance
cannot be considered to be curtailed in any manner or taken away by parties
merely fixing a sum even as |iquidated damages, payable by the party breaking
the contract.

On a careful consideration of the decisions brought to our notice, it can

safely be recorded that it is too late in the day to deny a claimfor specific
performance of an agreenent to sell an i movable property in existence or to be
brought into existence according to the specification agreed to nerely because

the Vendor had to make applications or nove the concerned and conpetent

authorities to obtain perm ssion/sanction or consent of such authorities to nmake
the sale ‘agreed to be nmade an effective and full-fledged one. The principles laid
down in the above decisions clearly indicate that unless the conpetent

aut horiti es have been noved and the application for consent/perm ssion/sanction
have been rejected once and for all and such rejection made finally becane
irresolutely binding and rendered inpossible the performance of the contract
resulting in frustration as envisaged under Section 56 of the Contract Act, the
relief cannot be refused for the nere pointing out of some obstacles. Since the
agreenment to sell, in this case, relates to an i movabl e property, which

i ndi sputably is of special value having regard to its |ocation and specia

i mportance of the area, it cannot be readily assumed or taken for granted that the
respondents opposi ng the clai mof the appellant have di scharged their burden to

di splace the initial statutory presunption engrafted in the Explanation (i) to
Section 10 of the Specific Relief Act. ~“Even the so-called inponderables noticed
both by the |l earned Single Judge and by the Division Bench of the H gh Court, if
could not stand in the way of or did not inpede the assignnent of the rights in the
buil ding and the interests in the land in favour of the seventh respondent under
the Deed of Assignnment dated 14.10.1994, it is beyond conprehension as to

what could legitimately be pleaded against for a simlar or identical relief being
granted in the suit by conpelling transfer of such'and simlar rights to and in
favour of the appellant in respect of flat No. 71 on the 7th floor, agreed to be sold
whi ch she is prepared to receive and take upon herself at her risk and
responsibility even in the conplete shape as it stands unless it is that
respondents 1 and 2 are trying to avoid their obligations and liabilities to suit their
own conveni ence, wi shes and wel fare taking advantage of the steep appreciation

in the value of the real estate in the locality in question. The conpetent Courts of
Justice, which exercise not only statutory powers, butjurisdiction in equity,
shoul d not be a nmere onl ooker of an attenpt by one of the party to unreasonably,
unjustifiably and unethically try to evade specific performance in order to make
profit at the expense of the other party to the contract, who, as concurrently
found by the | earned Single Judge as well as the Division Bench of the Hi gh

Court, was always ready and willing to performthe remmi ning part of her contract.

Not only the respondents 1 and 2, who have agreed to sell, but also the
seventh respondent and others, particularly the State Government as well as the
Muni ci pal Corporation, were heard. During the course of listing of the appeal for
hearing on several earlier occasions, it appears that representati ons have been
nade that there is every possibility of the Government as well as the Miunicipality
respectively, renewing the | ease and revalidating the building plans in question
Apparently, having regard to such positive hopes and constructive noves as al so
the possibility of such renewal of |ease and revalidation of the plans, already
transfer of the entire building and the rights in the same as it stands as well as
the interests and rights in the I and, except flat No.71 agreed to be sold to the
appel | ant, has been nade to the seventh respondent, subject to the terns and
conditions as are stipulated in the Deed of Assignnment dated 14.10.1994. The
claimof the appellant could not, therefore, be uncerenoniously rejected nmerely
because in this case it is the Court, which has to order the specific performance.
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What the parties thenselves could do or perform if they wish or so desire, nmay
be conpelled to be performed by the nandate of the conpetent Court also and

Court cannot be held to be disabled or disentitled in lawto direct the parties to
performtheir obligations, express and inplied by adhering to the sol emm

undert aki ng under the contract between the parties. Wile granting such a

decree for specific performance, it can always be nmade conditional and

dependent upon the renewal of the | ease and revalidation of the building plans.
In ny view, there is no justification whatsoever in law or on facts on record to
deny the relief to the appellant when it could possibly and legitimately be directed
and rendered executabl e, subject to the conpetent authorities so according or
maki ng the required orders in this regard, denying the right of execution of the
decree at the sanme time, if the conmpetent and concerned authorities refused or
declined to grant renewal of the |ease and/or revalidate the building plan
rendering it wholly inpossible or performance of the contract by respondents 1
and 2. So much, on the position of law as to the powers of the conpetent court
to grant even a conditional decree by way of specific performance. But, at the
sane time, this Court has al so repeatedly reiterated the position of |aw that
courts are not bound to grant specific performance nerely because it is lawful to
do unm ndful of equities to be balanced and despite serious inequities that may
necessarily result by granting the same. These aspects have been highlighted
even in the judgnents noticed supra.

In Sardar Singh vs. Krishna Devi (Snt.) & another (supra), this Court
hel d that Section 20 (1) declaring the jurisdiction of courts to decree specific
performance bei ng di scretionary, the court is not bound to grant such reli ef
nerely because it is lawful to do so and that the discretion of the court is to be
exerci sed guided by sound and reasonabl e judicial principles, not arbitrarily. It
was al so cautioned that the court hasto al so take into account the circunstance
of each case keeping in view the fact that the circunstances specified in Section
20 are illustrative and not exhaustive and that the plaintiff cannot succeed in
obt ai ning an order of specific performance unless he is able to show sufficiently
and clearly the existence of a contract that is valid and enforceable at |aw at the
ti me when the order is sought.

In K. Narendra Vs. Riviera Apartnments (P) Ltd. (supra), this Court
reiterated that severe hardship nmay be a ground for refusing specific
performance, even though it results fromcircunstances, which arise after the
conclusion of this contract, which affect the person of the defendant and for
which the plaintiff is no way responsible. Adverting'to inflationary increase in the
val ue of properties and the rel evance of the sanme in denying or granting the relief
at paragraph 35 of the report, it was observed as hereunder

"Added to all this is the factumof astronomical risein
the value of the | and which none of the parties would
have fore-contenplated at the tine of entering into
the agreenent. W are not in the |east holding that
the considerati on agreed upon between the parties

was i nadequate on the date of the agreenent. W

are only noticing the subsequent event.. Upon an

eval uation of the totality of circunstances, we are of
the opinion .. The contract though valid at the

time when it was entered, is engrossed in such

ci rcunst ances that the performance thereof cannot be
secured with precision. The present one is a case
where the discretionary jurisdiction to decree the
speci fic performance ought not to be exercised in
favour of the respondents."

In K S. Vidyanadam & Ot hers vs. Vairavan [1997 (3) SCC 1], B.P.
Jeevan Reddy, J., speaking for this Court, observed at Para 11 as hereunder

“Shri Sivasubramani am cited the decision of the
Madras High Court in S. V. Sankaralinga Nadar v.
P.T.S. Ratnaswam Nadar holding that nere rise in
prices is no ground for denying the specific
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performance. Wth great respect, we are unable to

agree if the said decision is understood as sayi ng that
the said factor is not at all to be taken into account
whil e exercising the discretion vested in the court by
aw. We cannot be oblivious to the reality - and the
reality is constant and continuous rise in the val ues of
urban properties fuelled by |arge-scale mgration of
people fromrural areas to urban centres and by

i nflation"

In a recent pronouncenent reported in V. Pechimthu vs. Gow anmal
[2001 (7) SCC 617], this Court observed that where the court is considering
whet her or not to grant a decree for specific performance for the first tinme the rise
inthe price of the land agreed to be conveyed nay be a rel evant factor in
denying the relief of specific performance. Reference has al so been nmade above
to a decision of this Court in CGobind Ramvs. G an Chand (supra) wherein, in
order to mitigate the hardship resulting to the vendor due to | apse of tinme and
escal ation of prices of urban property, further conpensatory ampunt was ordered
to be paid, even though in that case the trial court granted a decree for specific
performance for consideration recited in the docunent and the bal ance of
consi deration was al so deposited by the purchaser in full, thereon

The subsequent devel opnents and events noticed above and brought on
record, even dehors the legal principles considered above belies, at |least for the
present, the claimof total inpossibility of performance of the agreenent entered
with the appellant by the respondents 1 -and 2. At the same tine, the entire fault
for the delay or default cannot be squarely attributed solely to 1st and 2nd
respondents since the volition and positive role of others as well as some public
authorities were found required to have the agreed things to be done, really
fulfilled and carried out. Certain |lapses in carrying out the devel opmenta
activities in accordance with-the arrangenents nade and agreenents entered
into with other parties and court proceedings also had their inevitable inpact.
Consequently, while insisting upon the enforcenent of her rights under the suit
agreement, the plaintiff/appellant also should be prepared to share a portion of
t he expenses, nonetary conm tnents and obligations to be satisfied in securing
the renewal of the |ease and the revalidation of the building plan proportionate to
and comensurate with her share qua the flat No.71 agreed to be sold. During
the course of examination and particularly her cross-exam nation, the appellant

expressed her willingness to contribute her share viz. 1/36th of the arrears, and
later mentioned it to be 1/34th share. The appellant al so seens to have stated
that she was prepared and willing to take possession of the inconplete flat

without claimng any reduction in purchase price and al so further stated that she,
by accepting the inconplete flat, would not hold defendants 1 and 2 (respondents

1 and 2) liable for anything inconplete in the building. ~ Attractive though it may
appear, ordinarily, she cannot be allowed to have for her alone, the entire benefit
of mani fold nega increase of the value of real estate property /in the locality.
Apparently, aware of the nebulous state of affairs, she also has stated that she
cannot say who would conplete the rest of the building, if specific performance
was granted, as the building stands and that it woul d take several |akhs to
conplete it. She also firmy stated that she will co-operate if the possession of
inconplete flat is given, to conplete the sane. As against the total consideration
of Rs.60,000/- agreed to under the suit agreenment, a sum of Rs.35,000/- has

only been paid, as upto June, 1969 and even thereafter there was no occasion to
pay any part of the balance of consideration. Consequently, it would be not only
unr easonabl e but too inequitable for courts to make the appellant the sole
beneficiary of the escalation of real estate prices and the enhanced val ue of the
flat in question, preserved all along by respondent Nos. 1 and 2 by keeping alive
the issues pending with the Authorities of the Government and the Muinicipa

body. Specific performance being an equitable relief, balance of equities have
also to be struck taking into account all these rel evant aspects of the matter,

i ncluding the | apses which occurred and parties respectively responsible therefor.
Bef ore decreeing specific performance, it is obligatory for courts to consider
whet her by doing so any unfair advantage would result for the plaintiff over the
def endant, the extent of hardship that nmay be caused to the defendant and if it
woul d render such enforcement inequitable, besides taking into the totality of
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ci rcunst ances of each case. The parties, while availing of the opportunities given
by this court to settle the matter, appear to have, so far as respondents No. 1 and
2 were concerned, prepared to pay upto sixty |akhs as agai nst the demand of the
appel l ant to the tune of one and half crores, and subsequently, reduced upto 120

| akhs. Seeking to place reliance upon the details of consideration found

mentioned in the assignnent deed dated 14.10.94, it has been stated in the

witten subnissions on behalf of the appellant that even a sumto the tune of

Rs. 1,81,63,534/-, if paid, will be of sonme reconpense only. Keeping in view, al
these aspects, in ny view, interests of justice would be better served, dictates of
reason coul d be satisfied, and equities could, to sone extent, be balanced only if
as a condition for decreeing specific performance or allowing the plaintiff to avai
of such relief, the appellant is directed to pay at |east a sum of rupees forty I|akhs
to the respondents No. 1 and 2, in addition to the amobunt already paid. The
appel l ant shall be entitled to have a decree for specific performance, only subject
to satisfaction/conpliance with the said condition of further paynent, as a
conpensatory mneasure for the respondents No. 1 and 2.

The 7th respondent, in this appeal, the assignee/ purchaser under the deed
of assignment dated 14.10.94, got the inconplete building except flat No.71 on
the 7th floor of the building "D vya Prabha" and the rights and interests in relation
to the land on which this building and the conpl eted buil ding 'Advent’ and ot her
constructions stand. This respondent had to necessarily take steps to obtain the
renewal of the |ease in respect of the |and and revalidation of the building plan,
as a whole, of which the flat agreed to be sold to the appellant is only a part. For
al | purposes the benefits secured cannot be to the exclusion of the appellant,
since flat No.71 al one cannot be segregated or separated fromthe totality of the
schene. Hence, it is but necessary for the appellant to engage the services of
the 7th respondent ‘and inevitable for the said respondent also to take up the
cause of the flat No.71 also agreed to be sold to the appellant, on such terns as
they may mutual ly stipulate by consensus forgetting about the rancour of the
litigation or its side effects. |If there is any difficulty in arriving at a consensus,
parties shall be at liberty to approach the Comm ssioner for taking Accounts
who shall deternmine and fix the same, which deternination shall be binding upon
parties.

The appel | ant should not be left wi thout any remedy, if she is not prepared
to abide by and satisfy the condition as to the paynent of a sum of rupees forty
| akhs, before getting the decree for specific perfornance, executed in her favour
If the appellant fails to conply with the sane, she shall not be entitled to the relief
of specific performance and her rights-and entitlenment shall ‘be only to get
damages, as per the decree of the | earned Single Judge in the suit, which was
affirmed by the Division Bench of the H gh Court, in terns of the sumto be fixed
by the Comm ssioner for taking accounts, as per the decree of the H gh Court,
and nothing nore than that relief.

For all the reasons stated above, the appeal is allowed and the judgnent
and decree dated 23.3.81 passed in suit No.744 of 1969 on the original side of
the Hi gh Court of Bonbay, as affirmed by the Division Bench by its judgnent
dated 15.7.1987 in Appeal No.204 of 1981, shall stand, nodified and altered and
there shall be a decree in suit No.744 of 1969 on the file of the original side of the
Hi gh Court, Bonbay in the follow ng terns:

(i) There shall be conditional decree for specific
performance of the agreement dated 8.9.66 entered into
between the 4th plaintiff and defendants No. 1 and 2 and
def endants No.1 and 2 shall execute a sale deed as

envi saged in the agreenent for sale of flat No.71 on 7th
floor of the building known as "Divya Prabha" situated at
No. 12 A, Foreshore Road, Bonbay, in "as is where is
condition";

(ii) That the appellant/4th plaintiff shall pay the
def endant s/ respondents 1 and 2, a sum of

Rs. 40, 00, 000/ - (Rupees Forty lakhs) in addition to the
sum al ready paid by them The appellant shall be

t he
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entitled to have the sal e deed executed in her favour only
on prior conpliance and satisfaction of this condition

(iii) The rights and interest in the land shall be as agreed
to between parties and as per schene and arrangenent
contained in the agreenent dated 8.9.1966;

(iv) The defendants 1 and 2 and/or the 7th respondent in

this appeal, viz., Gaurav Overseas Private Ltd., 92,

Maker Chanbers, Nariman Point, Bombay-400020, as

and when they secure the necessary renewal of the

| ease and revalidation of the building plan, the same shal

be for the benefit of the 4th plaintiff/appellant also, subject
to the condition that she shall contribute her share of the
nonetary comm tnments and expenses incurred therefor,

on being intimated by any of themin witing within four

weeks fromthe date of such receipt of the intimation. |In
case of dispute about the quantum the sane shal

be got determined and settled before the Comi ssioner

for taking accounts, on being noved by either of them

The sum so _determ ned shall be a charge on the property
conprised in flat No.71, till it is paid and shall be entitled
to be recovered, accordingly.

(v) The appellant and the 7th respondent shall be at
liberty to mutually agree for conpletion of the inconplete
buil di ng at such prevailing narket rates as woul d be
applicabl e for the work and nanner of “its conpletion and
the nmode of payment. If there can be no such mutua
agreenent anong the appellant and the 7th respondent in
this regard, as and when the sale deed is executed by
the 1st and 2nd defendant, as per this decree, the
appel l ant shall be at liberty to nake her own arrangenent
to have her flat conpleted through approved and

i censed Architects;

(vi) The sal e/ conveyance pursuant ‘to the decree in the

suit shall be subject to all such rights and liabilities and
obligations of respective parties (the appellant, the
respondents 1, 2 & 7) under the suit agreenment, as are

avail abl e to each of them against the others, had the sale
has been effected even without the intervention of this
court, by nmutual agreenent of parties;

(vii) The appellant failing to conply with the terns of the
condi tional decree passed as above, shall stand denied

and | ost her right and entitlenment to get specific
performance of the agreement dated 8.9.66 in her! favour

and consequently, the appeal shall stand di sm ssed wi th

the appellant’s rights secured as per the judgnents and
decrees dated 23.3.81 and 15.7.87 firmy affirned and
settled, and the rights to have them executed in the

manner known to | aw, alone surviving to the appellant.

(viii) Each party shall bear their respective costs in this
Court.

J.
[ Dor ai swany Raj u]

May 10, 2002.
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