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ACT:

H ndu Marriage Act 1955 (Act 25 of 1955), s. 12-Conditions
for divorce on grounds of inmpotence, invincible repugnance
to sexual act and inability to consunmate marriage though
neither party proved inpotent.

HEADNOTE:
The appellant married the respondent ~according ‘to Hindu
rites on April 20, 1955. Thereafter the parties lived

t oget her for three vyears but the marriage was not
consummat ed. The appellant filed an application before the
District Judge at Del hi on March 15, 1960 under s. 12 of the
H ndu Marriage Act, 1955, praying that the marriage between
hinsel f and his wife, the respondent, being voidabl'e may be
annulled by a decree of nullity. He averred that his wife
had an invincible and persistent repugnance to the ~act of
consunmmati on and that she was inpotent. The District Judge
and later the H gh Court concurrently found that neither
i npotence nor invincible and persistent repugnance to the

sexual act were proved against the respondent. |In  further
appeal to this Court,
HELD : (i) Though it is not wusual for this Court to

interfere on questions of fact, nevertheless, if the Courts
bel ow i gnore or m sconstrue inportant pieces of evidence in
arriving at a finding, such finding is liable to be
interfered with by this Court. [563 B]

Earnest John Wiite v. Kathleen Aive Wite, [1958] S.CR
1410, referred to.

However in the instant case the Courts below has neither
i gnored nor ms-construed inportant pieces of evidence when
they cane to the conclusion that the appellant’s case,
regarding the inmpotency of the respondent, <could not be
bel i eved. [563 (]

(ii)The case of Gv.G L.R (1924) A C. 3491 could not help
the appellant in the face of the H gh Court’s finding that
"invinci bl e repugnance to the sexual act’ on the part of the
respondent was not proved. [563 G 564 A]

(iii)The case of Gv.G [L.R (1912) P.D. 173 also,
could not help the appellant. In that case the Court
wi t hout going into the question which party was inpotent was
satisfied that the couple could not consumate their
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marriage in the present or in the future and should not be
tied up together for their lives in msery. The position in
the present case was entirely different. Neither of the
Courts below had found that the narriage could not be
consummated in future and they had not also accepted the
appel l ant’ s plea that the respondent had al ways resisted his
attenpts to consummate the marriage. [564 B-564 E]

The appeal nust accordingly be dism ssed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 905 of 1968.
560

Appeal by special |eave fromthe judgnent and order dated -
August 25, 1966 of the Punjab Hi gh Court (Circuit Bench)
Delhi in F.A 0. 132-D of 1961

l. N. Shrof f and Anand Prakash, for the appellant.

S. T. Desail. M Lal, S. R Agarwal, Chanpat Rai and E
C. Agarwal , for the respondent.

The Judgrment of the Court was delivered by

Vai di al ingam J. This appeal, by special leave, is directed
agai nst the judgnent dated August 25, 1966 of the Circuit
Bench -of the Hi gh Court of Punjab at New Del hi, confirmng
the judgnment of the Di'strict Judge, Delhi, dismssing the
petition filed by the appellant under s. 12 of the Hi ndu
Marriage Act, 1955 (Act XXV of 1955) (hereinafter called the
Act).

At the conclusion of the hearing of this appeal on April 28,
1969 we had indicated our conclusion that no interference
with the judgnent of the H gh Court was called for ‘and that
the appeal is dismissed without any order as to costs. The
detailed reasons for our decision were to be given |ater.
Accordingly we hereby give our reasons for comng to the
sai d concl usi on.

The appel l ant had married the respondent according to Hi ndu
-rites on April 20, 1955. After ‘the marriage the parties
lived together for about three years at various places such
as Delhi, A war, Bonmbay and Europe and, according to the
appel | ant , during this period the marriage was not
consummat ed. The appellant filed an application before the
District Judge at Del hi, on March 15, 1960 under s. 12 of
the Act praying that the marriage between hinself and his
wi fe, the respondent, being voidable, nmay be annulled by a
decree of nullity. In brief, the case of the appellant was
that since his marriage he had made frequent attenpts to
consummate it, but, due to an invincible and persistent
repugnance on the part of the respondent to the act of
consumation, he had failed to achieve it and, as such,  the
marriage had remai ned unconsunmated. He further ~averred
that his wife, the respondent, was inpotent at the tinme of
the marriage and continued to be so until the filing of his
petition. According to himthe inpotency of the respondent
was responsi ble for the non, consummation of the marri age.
The respondent-wife contested the application on various
grounds. She enphatically denied that she had shown any
repugnance whatever to the act of consunmation of rmarriage.
She further stated that she had lived with the appellant for
about three years and had al so acconpanied himon his visit
to Engl and and

561

the Continent and, during that period she was al ways ready
and prepared to give full access to the, petitioner to her
person for consunmating the nmarriage. She specifically
averred that the consunmation could not take place because
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the appellant was suffering fromsonme physical disability or
i mpot ency and that he never nmde any att enpt at
consunmat i on. She repudi ated the allegation that she was
either inmpotent at the tinme of the narriage of that she was
i mpotent at the tine of institution of the proceedi ngs. She
reiterated that the appellant was physically and enotional ly
unable to consummate the narriage and he had nade a false
excuse of impotency of the wife as being the cause for non-
consummati on of the marriage. She further stated that the

appel | ant was physically and sexually i mpot ent and,
consequently, unable to performthe normal sexual functions
and, in view of this, he had never expressed hi s
wi |l l'ingness, by his conduct or behaviour, to consunmate the

nmarriage, even though the parties lived together for a
nunber of years and had occupied the sane bed in the sane
room
It will therefore be seen that while the appellant filed the
application on the ground that the respondent was i npotent,
the respondent, in turn, had alleged that it was the
appel | ant. _who was inpotent. ~ The material provision of the
Act under which the application was filed by the appell ant
is s. 12(1) (a) which is as follows :
" 12(1) Any marriage solemmized, whet her
before or after the commencenent of this Act,
shall' be voidable and may be annulled by a
decree/ of nullity on any of the follow ng
grounds, nanely
(a) that the respondent was inpotent at the
time of the marriage and continued to be so
until the-institution of the proceeding;
A party is inmpotent if his or her nental ~or  physica
condition makes consunmmation of the nmarriage a practica
i mpossibility’. The condition nust be one, according to the
statute, which existed at the time of the marriage and
continued to be so until the institution of the proceedi ngs.
In order to entitle the appellant to obtain a decree of
nullity, as prayed for by him he will have to establish
that his wife, the respondent, was inpotent at the tine of
the marriage and continued to be so until the institution of
t he proceedi ngs.
Both the appellant and the respondent have been exam ned by
doctors and their oral evidence and reports-are on record.
562
Though the inpotency of the appellant does not strictly
arise for consideration in a petition filed by hi m
nevertheless the trial Court framed issues even -in that
regard : Issues Nos. 1 and 2, which are material, are as
follows :
"1. Wether the respondent was inpotent at the
time of the marriage and has continued to be
so till the filing of the present petition ?
2.1s t he petitioner i mpot ent and
consequently wunable to perform the ' nornma
sexual function with the respondent ? If so,
what is the effect thereof ?"
The learned District Judge, after a consideration of the
evidence on record, ultimately held that the appellant had
failed to prove that the respondent was at any tinme inpotent
and, as such, decided issue No. 1 against the appellant. He
further held, on issue --No. 2 that the facts of the case,
on the contrary, showed that because of sone physical or
psychol ogi cal cause, it was the appellant who was not able
to consummate the marriage with the respondent. In this
view the petition filed by the husband-appell ant was
di smi ssed.
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On appeal by the appellant, the I|earned Judges of the
Circuit Bench of the Punjab High Court differed from the
finding of the trial Court on issue No. 2. The |earned
Judges, however, held that it had not been proved that the
appel l ant was inpotent, but, on the material issue regarding
the i npotency of the respondentw fe, the | earned Judge were
of t he view that there were vari ous factors and
circunstances throwing a serious doubt on the allegation
nmade by the appellant. The Hi gh Court held that it -had not
been established by the appellant that non-consunmm ati on of
the marriage was due to the inpotency of the respondent. It
further held that on the state of evidence it did not
believe that the respondent-wi fe had been proved to be
i mpotent. The Hi gh Court also declined to believe the case
of the appellant that the respondent had persisted in her
attitude of exhibiting repulsion to the sexual act.

It is not really necessary for-us to deal elaborately wth
the evidence in'the case on the basis of which concurrent
findings 'have been recorded by the District Court and the
High Court, rejecting the case of the appellant that his
wife, the respondent, was inpotent at the time of the
marriage and continued to be so until the institution of the
pr oceedi ngs.

M. Shroff, Ilearned counsel for the  appellant, f ound
considerable difficulty in satisfying us that the finding
recorded by the two Courts on this aspect was erroneous or
not supported by the evidence. No doubt, there was a feeble
attenpt made by the

563
| earned counsel to urge that the evidence of the respondent
that she had always been ready and willing to allow her

husband to consummate the- nmarriage should not be believed.
When the two Courts have accepted her evidence, it is futile
on the part of the appellant to urge this contention

The reliance placed by M. Shroff on the decision of this,
Court in Earnest John Wite v. Kathleen AQive Wite(') is
m spl aced. In that decision, it has been laid down that
though it is not usual for this Court to interfere on
guestions of fact, nevertheless, if the Courts below /ignore
or msconstrue inportant pieces of evidence in arriving at
their finding, such finding is liable to be interfered wth
by this Court. W are satisfied that the Courts below,” in
the instant case, have neither ignored nor m sconstrued
i nportant pieces of evidence when they came to -t he
conclusion that the appellant’s case, regarding” the
i mpotency of the respondent, could not be believed.

On the findings that both the appellant and the respondent
were not inpotent and the marriage had not been admittedly
cosummat ed, counsel urged that the conclusion to be  drawn
was that such consummati on was not possible because of an
i nvincible repugnance on the part of the wfe. Counse
further wurged that taking into account the practica
i mpossibility of consummation, the application filed by the
appel | ant shoul d be al | owed.

So far as the charge of ’'invincible repugnance to the sexua
act’ on the part of the respondent is concerned, it is only
necessary to refer to the finding of the H gh Court that the
al l egati on had not been proved but that, on the other hand,
l ack of proper approach by the appellant for consummting
the marri age m ght have been responsible for non-
consummation. It is the further view of the Hi gh Court that
the evidence of the appellant that he went on naking
attenpts on several occasions for consunmation of the
marri age cannot be believed.

M. Shroff referred us to the decision of the House of
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Lords(2 )in G v. G That was an action by a husband agai nst
his wife for a decree of nullity of marriage on the ground
of i npotency. It was established that the husband was
potent and had made frequent attenpts to consummate the
marriage; but he could not succeed owing to the unreasoning
resistance of the wife. The wife was declared, on nedica
exam nation, not to suffer fromany structural incapacity.
Under those circunstances the House of Lords held that the
conclusion to be drawn fromthe evidence was that the wife's
refusal was due to an invincible repugnance to
(1) [1958] S.C.R 1410.
(2) L.R [1924] A.C 349.
564
the act of consummation and, as such, the husband was
entitled to a decree of nullity. This decision does not
assist the appellant, as we have already referred to the
finding of the Hi gh Court disbelieving the evidence of the
appel I ant ~on this aspect.
M. Shroff next relied on the decision in G v. G(1)
hol ding. that a Court would be justified in annulling a
marriage if it-was found that the marriage had not been and
could not be consumuated by the parties thereto, though no
reason for nonconsunmati on was mani fest or apparent. In
that decision both the husband and the wife were perfectly
normal and each charged the other as being responsible for
non-consumation of /the nmarriage. The Court held that
without going into the question as to who was the gquilty
party, it was evident that the narriage ‘had not been
consummated and could not be consummated in future also.
Accordingly the Court annulled the marriage for the reason
that it was satisfied that
" quoad hunc et quoad hunc,  these people
cannot consummate the narriage. "
The Court further held that the two people should not be
tied wup together for the rest of their lives in a state of
m sery. The position in the case before us is entirely
different. Nei t her of the two Courts have found that the
marriage cannot be consumuated in future and they have not
al so accepted the appellant’s plea that the respondent had
al ways resisted his attenpts to consumrmate the marriage.
When once the finding has been arrived at that the appell ant
has not established that the respondent was inpotent at the
time of the marriage and continued to be so until the
institution of the proceeding, the inevitable result is the
di smissal of the appellant’s application under S. 12(1)(a)
of the Act. The result is that the appeal fails and is
di smssed. There will be no order as to costs.
G C Appeal dism ssed
(1) L.R [1912] P.D. 173.
565




