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ACT:

Jammu  and Kashmr Municipal Act, Samvat 2008, ss. 129, 238
and 239-Notice affixed to property-No proof of attenpted
service-1f sufficient-Grant of 24 hours time to denolish
structures in which business was being -carried on- No
opportunity given to repair-If tine given reasonable.

HEADNOTE:

Buil dings and structures in which the respondents were
carrying on their business were ordered to be denplished
under s. 129 of the Jammu and Kashmir Muni ci pal Act, Sanvat
2008. Only 24 hours time was given to the respondent for
dismantling the structures. The notices were never served

upon t he respondents but were affixed on the premi ses. The
nmuni ci pality denolished the properties. In wit petition
filed by the respondents the Hi gh Court held that the orders
passed by the appellants were ill egal

Di sm ssing the appeal to this Court,

HELD : Oning to the nonconpliance with the provisions of ss.
238 and 239 of the Act, the action taken by the nunicipality
in the matter of denoblition nmust be held ~to be entirely
illegal and contrary to law. [811A- B]

(1) Section 239 of the Act gives the procedure relating to
aut hentication of service of a valid notice. ‘Under sub-s.
(i) every notice may be served in the manner provided for
the service of sumons inthe CP.C. so far as nmay be
appl i cable. Even accepting the contention of the “appell ant
that the respondents refused to accept the notices and that
was the reason for affecting service by affixation, the
provisions of O 5, r. 9 of the Code were not conplied wth.
No proof was adduced by way of an affidavit of the process
server or any other officer regarding the attenpts to serve
the notices. Production by the respondents of the notices
or adnission that there was affixture did not dispense wth
conpliance with the requirements of the statutory provisions
contained in s.. 239 in the matter of service, of notices.
[ B09F- G 810A-C]

(2) (a) Section 238 of the Act provide-& that when any
noti ce under the Act requires any act to be done, for which
no tine is fixed by the Act, a reasonable tine for doing the
same shall be specified in the notice. Section 129 does not
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specify or fix any time for conplying with the notice issued
under that section. Therefore, a reasonable tine for doing
the acts required to be done by the notice had to be
specified [809F; 810C D

(b) Section 129 also contenplates that the owner rmay be
required either to renove the structure or to cause such
repairs to be nade to it as nmay be considered necessary for
public safety. But, in the present case, no tine was given
for repairing and the owner or occupier of the Property was
straight way required. to denmolish the building or the
structure. Considering that at no previous stage the
officers of the municipality had forned the opinion that the
Structures were in such a dangerous condition that they
should he denolished, the drastic step of denolition
directed to be taken in 24 hours, appears, on the face of
it, to be harsh and unusual [810D G

2--L172Sup.Cl /73

802

Therefore, the notices issued to the respondents did not
conply ~with the provisions of s. 238 and the time granted
was so short that it was not possible for the respondents
either to conmply with the notices or to take any effective
steps in the matter of filing an appeal or revisions to the
appropriate authorities. [810H]

[ The concl usi ons and observations of the High Court relating
to collusion between various governnment. officers for
di spossessing the respondents from their —-properties and
denoli shing themand the mala fide nature of their action
have not been dealt with by this Court in view of the
decision regarding the illegality and invalidity of the
denolition carried out pursuant to the notices issued under
s. 129. Hence, the observations made by the H gh Court or
the conclusions reached by it on all those other " points
would not be binding in any proceedings which may be
initiated or taken or continued either by the respondents or
the appellants under | aw [808H, 811B- (]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : C. A Nos. 144 to 147  of
1969.

Appeal by certificate fromthe judgnent and order - dated
19th July 1969 of Jammu and Kashmir H gh Court in Wit
Petition No. 216 of 1968.

L. M  Singhvi, P. C Bhartari, Ravinder Narain and J. B
Dadachanji, for the appellant.

A S. R Chari, K R Chaudhuri, K Rajendra Chowdhary
and H N Tiku, for respondent (in C A No. 144 of 1969)

V. A Seyid Mihammad, K. R Nagaraja, S. K Mhta and
M Qamaruddi n, for respondents (in.C A Nos. 145-147 of
1969) .

The Judgrment of the Court was delivered by

Grover, J. These appeals arise out of a conmmon judgment - of
the Jammu & Kashmr High Court-given in four wit petitions
filed by the respondents.

The respondents are stated to be purchasers of certain
premni ses which were originally owed by Dewan Bi shan Das who
was a former Prine Mnister of the State of Jammu & Kashmir.
He had constructed several buildings and structures on the
di sputed property which was situated in Magharmal Bagh in
Srinagar. The respondents Haji Abdul Aziz Shah and his wife
Abdul  Sal em Shah and Haji Mhanmed Ranzan Shah purchased
rights in 8 Kanals 9 Marlas and 10,000 sq. feet of the area
beari ng Khasra Nos. 885 and 890 by two sal e deeds which were
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got registered in July 1967. Respondent Haji Wali Mohamred
purchased rights in the | and nmeasuring 25,704 sq. feet along
with buildings and garages situated in Sarai Pain near the
Exhi biti on G ounds. According to the respondents they
started 'their own business establishnents in the properties
which had been purchased. It may be nentioned that the
properties had been sold by Purnesh Chander and others who
were heirs
803

of Dewan Bi shan Das to the respondents. For the purpose of
nore detailed facts we may refer to the petition filed by

the respondent Haji Wali Mhamred. It was alleged therein
that in the nonth of Decenber 1967 municipal buildings in
Har i Singh H gh Street, Srinagar caught fire. The

Munici pality cleared the debris and took possession of the
 ands which becane vacant as a result of the buildings
havi ng been destroyed by the fire. It was alleged that the
Deput y Conmi ssioner ~ who was ‘also the Estate Oficer
purported to-issue certain notices in terns of the provi-
sions of the Land Gants Act 1960 and the Jammu & Kashmr
Public Premi ses (Eviction of (Unauthorised Occupants) Act
1959. These notices, however, were never served on the wit
petitioners. Para 9 of the petition was as foll ows

" That petitioner is not. Iliable to any
pr oceedi ngs under any provision of the
af orenmenti oned | aws. That « matter bei ng,
however, before the Estate Oficer wll be

dealt with in terns of law'
It was further alleged that ~on January 9, 1968 t he
Admi ni strator of the Srinagar Municipality got . a notice
af fi xed near the petitioner’'s property. Thi s notice
purported to have been issued in ternms of s 129 of the
Muni ci pal Act of Samvat 2008. The said notice was. never
served upon the petitioner according to law. Only 24 hours’
noti ce was given for dismantling the huge structures on the
petitioners’ land. This was followed by a very |arge nunber
of police personnel and nunicipal enployees comng to the
property of the petitioner on. January 11, 1968 who
denoli shed the properties of the petitioner. Even the
novabl e properties like iron pipes, tinber and fixtures were
either damaged or renoved. The Administrator -also took
illegal possession of the petitioner’s property wthout — any
authority of law. It was prayed that a wit or direction be
issued to the Adm nistrator of the Miunicipality prohibiting
him from interfering with the physical possession of the
petitioner and commanding him to forbear from~ taking
possession of the property without authority of 1aw The
notice issued under the signature of the Admnistrator of
the Municipality which was annexure B to the petition was as
follows : -
"Whereas your one storeyed garage wthout a
roof situate at Bagh Magharmal is ' in a
di | api dated condition and there is a danger of
an accident u/s 129 of the Municipal Act  of
2008, therefore, you are hereby i nf orned
through this notice of twenty four hours under
t he said section to dismantle the sai d

structure within the said period. In case of
non- compl i ance t he

804

Municipality wll get it denolished through
its enployees and will recover the charges

t hereof from you".
Aletter as well as a telegramwere sent by the Advocate of
Haj i Wali  Mohammed. on 10th and 12th January 1968
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respectively to the Admnistrator calling upon him inter
alia to stop all illegal action of demolition of the
buil ding as also the structures on the property of Haji Wl
Mohamed. It was also pointed out that property worth
several | akhs had been damaged or destroyed.
By means of a petition dated February 18, 1968 Haji Wl
Mohamed sought to introduce sone additional grounds in the
wit petition. These were :
(a) "That the proceedi ngs taken against the
petitioner by respondent No. 2 under sections
4 and 5 of the Public Prem ses FEviction Act
are ultra vires the Constitution and violating
fundanental rights and liable to be quashed.
(b) That Sections 4 and 5 of the Act violate
Article 14 of the Constitution of India".
An additional prayer was introduced to the effect that the
wit be issued against the Estate Oficer and the State of
Jammu & Kashmir quashing proceedings under the Public
Prem ses Eviction Act pending before the Executive Oficer.
The respondents filed prelimnary objections to the wit
petition —saying that the Public Prem ses Eviction Act had
been held to be intravires and that the petition was
m sconcei ved and because other efficacious renmedies by way
of appeal and suit were available the wit petition should
be dismssed. The Executive Oficer filed a return dated
June 7, 1968 denying nmost of the avernents contained in the
wit petition and it was not denied that the notice had been
i ssued wunder s. 5 .of the Public Prenmises Eviction Act. It
was, however, clainmed that the sane had been done in
accordance with law. It was denied that the petitioner Haj

wali  Mohammed had any locus standi to file a petition
because the transaction by neans of which he clained to have
acquired the rights was null and void. The Admi nistrator

also filed a reply in which he maintained that the Estate
Oficer was within his rights inthe proceedi ngs taken under
the Public Premses Eviction Act as also under the Land
Grants Act 1960. As regards the notice issued under s. 129
of the Municipal Act it was stated that its service had not
been accepted by the petitioner and therefore the same had
to be served under the provisions of the Minicipal ~Act by
fixing it on the prem ses. Paragraphs 12, 3 and 14 may be
repr oduced
805
"12. That the contents of the para are denied
as incorrect. The dilapidated condition of
the structure was rendered nore dangerous due
to the heavy snowfall and as such the life of
the inhabitants of the locality was in
i mm nent danger and as such a notice  under
section 129 Municipal Act 2008 Srinagar was
warranted by the conditions obtained at that
time and the sanme was done bona fide.
13. That the respondent has no know edge
about it. That the contents of this para are
partly admtted i nasnmuch as the structure was
already renoved as its dilapidated condition
was a positive threat to the |ife and property
of the locality and the passers by. And due
to heavy snow fall the structure was further
damaged and in order to ward off any threat to
life and property to the inhabitants of the
locality the petitioner and to the public in
general . The notice was served and received
by the Respondent No. after the structure was
denol i shed.
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14. The contents of the para are denied.
The petitioner failed to conply wth the
noti ce under section 129 of Municipal Act 2008
and the respondent in exercise of the powers
conferred on himunder the Act, after getting
fully convinced by the technical and expert
opinion to avert danger to human life and
property, denolished the structure"
It was firmy clainmed that the dil api dated house had been
denol i shed under s. 129 of the Minicipal Act.
We have referred to the pleas in one of the wit petitions
and the returns etc. filed on behalf of the, respondents
before the H gh Court in sone detail because one of the main
grievances of Dr. Singhvi, who appeared for the appellants
in this Court, relates'to the H gh Court having gone into
and decided certain points which did not arise on the
pl eadi ngs. The H gh Court in its judgnent referred to sone
admtted facts which had been concluded fromthe unrebutted
assertions nmade by the petitioner and also from the
government file No. 561 produced by the Additional Advocate
CGeneral . It referred firstly to the law under which the
and, which according to the State, had been granted to
Dewan Bishan Das on what is called Wsidari tenure was
substantially a lease-hold tenure. The possession of the
| and coul d be resuned by the State on certain conditions one
of which was that the conpensation was to be assessed by the
Covernment in accordance with paragraph 21 of the rules for
grant of land in Jamu & Kashmir State for building purposes
and
806
the conpensation was to be paid to the | essee. On Septenber
22, 1957 the Governnent decided to resune “the ‘lands in
guestion as they were required for constructing the tonga
and lorry stands. Certain orders were passed |ater by which
the lands sought to be resuned were to be transferred in
favour of the Road and Building Department for governnment
pur poses. The orders were made that the possession was to
be taken only on paynent of conpensation
The conpensation, according to the Hi gh Court, ~was  ulti-
mately fixed at Rs. 1,39,260/-. After certain notices had
been served regarding fresh assessnment of valuation by the
Di vi sional Engineer the |lessees filed appeals to the Chief
Engi neer. Those appeals were filed by the predecessors-in-
interest of the respondent, nanely, Purnesh Chander and
ot hers. The appeals were dismissed. It was found by the
Hi gh Court that while the correspondence between the Deputy
Conmi ssi oner and certain government departments concerned
was still continuing for paynent of conpensation conposite
notices under ss. 4 & 5 of the Public Prem ses Eviction Act
were served on the tenants on June 18, 1963. Thereafter the
matter was conpletely dropped and no steps either to pay the
conpensation to the lessees or to acquire the land or to
continue the valuation proceedi ngs under the aforesaid Act
were taken. It is mentioned in the judgnment of the  High
Court that no reasonable explanation was given by the
Addi tional Advocate General, for this silence for a |ong
time on the part of the governnent or its officers. The
i nference which the Hi gh Court drew from this | ong
unexpl ained silence was that the governnent on second
thoughts did not want to pursue the matter.
On January 5, 1968 order of eviction was passed under the
Prem ses Eviction Act. The High Court noti ced t he
al l egation of the parties with regard to the service of the
noti ce as al so the case of the petitioner that although the
noti ce was dated January 8, 1968 it was ante-dated the date
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shown being January 5, 1968. That was the day on which the
devastating fire broke out in the nunicipal building which
was adjacent to the building in dispute and by which |arge
portion of the municipal building was burnt down to ashes.
The case of the wit petitioners before the H gh Court was
that since |ands had been resuned by the Government for
purposes of building flats for the municipality, the nmunici-
pality thought it a fit occasion to grab the adjoining
| ands. Si nce its own buil di ngs wer e gutted t he
Administrator of the Municipality acting in collusion wth
the Estate Oficer got a notice issued to the petitioners
under ss. 4 & 5 of the Premises Eviction Act. The
Adm ni strator, also issued a notice on January 9, 1968 under
s. 129 of the Minicipal Act, giving only 24 hours’

807

notice for denplishing the building if there was non-
conpliance with the order. A nunmber of contentions were
advanced on behalf of the wit petitioners before the Hi gh
Court ‘with regard to the validity of the proceedings under
ss. 4 & 5 0of the Prem ses Eviction Act. The Additiona
Advocate Ceneral relied on the validating |egislation but
the H gh Court, after referring to certain decisions of this
Court took the viewthat s. 5 was ultra vires and could not
be revived by the validating or anending. |egislation. It
was observed that the only alternative for the State was to
take fresh proceedings under the amended Act against the
petitioners.

As regards the notice issued by the Adm nistrator of the
Muni ci pality wunder  s. 129 of the Minicipal Act the High
Court expressed the view that there had been interpol ations
in the notices issued on the various dates to the tenants
nor had the notices been properly served as required by the
provisions of the Municipal Act. Furthernore the haste in
which the notices had been issued and the bui | di ngs
denolished raise "a «cloud of dust on the nature of the
proceedi ngs taken by the Adm nistrator”. It was enphasised
that the notice issued by the Municipality did not /'"specify
the nature of the portion of the building which is dangerous
nor does it give sufficient time to the petitioners to
repair the buildings or to nake representation to the
Admi ni strator”. The Hi gh Court considered that it was
mani festly clear that the Deputy Conm ssioner and the
Adm ni strator of the Minicipality had entered i nto an-unholy

alliance in order to forcibly and illegally disposses the
petitioners of their property at a tine when the entire
valley was in the grip of heavy snowfall ‘and roads were

conpletely blocked and the governnent and the H gh Court
were functioning at Jammu. The foll ow ng circunstances. and
reasons were set out for arriving at that concl usion
(1) "That the petitioners and before them
their predecessors in interest were in |awfu
possession of the premises in dispute for a
long tinme.
(2) That al t hough the |l ands were ordered to
be resunmed, the petitioners could not  be
evicted wuntil due conpensation was paid to
them and the Dy. Comm ssioner had hinself
clearly adverted to this legal position in his

letters to various authorities

and had
requested the Govt. for nmmking funds avail abl e
for payment of conpensation to the |essees.
(3) That at the tine when notice under
section 4 and an order under section 5 of the
old Act were issued, the conpensation though
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assessed under the new Rul es and not under the
ol d

808

Rul es which applied to the present case was
neither offered nor paid to the petitioners.
(4) That after issuing notice under section
4 sone tinme in 1963, no further proceedings
were taken for about five years and suddenly

an order under s. 5 was issued on 8-1-1968.
(5) That the notice under S. 129 of the
Muni ci pal Act bore cl ear mar ks of

interpolation and was not in accordance wth
s. 129 of the Municipal Act.
(6) That ~even the report of the Asstt.
Muni ci pal -~ Engineer on the basis of which the
denol i tion was ordered nerely showed that the
shed was in a dangerous condition and it did
not at all refer to the buildings being in
such ~a dangerous <condition so as to be
denol i shed.
(7) That a maj or portion of the premises in
di spute were Denolished on 1-2-1968 and soon
t her eaf ter t hese very premni ses wer e
transferred to the Muni ci pality by- an
executive order of the D.C. wthout sanction
of the Government".
The petitions were allowed and wits of certiorari quashing
the order of eviction nade against the petitioners and
restraining the respondents fromwevicting them except in due
course of |aw were issued. Wits of Mandanmus were also
issued directing the respondents to restore possession to
the petitioners inmmediately of the properties from which
they had been di spossessed.
Apart fromthe grievance nentioned before on which a ' great
deal of stress has been laid by Dr. Singhvi it has been
strenuously urged that the H gh Court has gone into nmatters
which were not gernmane or relevant and had taken into
consi deration material which was not on the record by naking
use of a file which had been produced by the  Additiona
Advocate Ceneral with regard to which no opportunity was
given to either explain or rebut the inferences which were
drawmn from the documents and correspondence contained in
that file. It is pointed out that in view of the pleadings
there was no justification for going into the various points
on which the High Court rested its judgnent.
We consider it wholly unnecessary to determine the correct-
ness or otherwise of all the findings given. by the High
Court, particularly, the conclusion relating ‘to collusion
between the various governnent officers for dispossessing
t he respondents before wus from their properties and
denoli shing themand the nmala fide nature of their- action
It is common ground that the
809
validity of the provisions of the Prem ses. Evi ction Act
which were struck down by the High Court can no |onger  be
i mpugned in view of the decision of this Court in Hari Singh
& Gthers v. The Mlitary Estate Oficer & Another(1l) and the
connected appeal. The question relating to the resunption
of all the properties in dispute by the governnment on the
ground that they were Wasidari |ands Ws again a nmatter
which had not been raised with any precision in the
pl eadings of the parties and it was wholly unnecessary for
the Hgh Court to have gone into that question. for that
reason and w thout rel evant docunents having been mnade a
part of the record. |In our judgment the wits and orders
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i ssued by the Hi gh Court must be sustained on the principa
ground which was taken up in the, wit petitions and which
related to the action taken by the Administrator of the
Miunici pality after issuing the notices under s. 129 of the
Muni ci pal Act. Section 129 is in the following terms :
"Should any building, wall or structure or
anything affixed thereto, or any bank, or tree
be deened by the Executive Oficer to be in
rui nous state or in any way dangerous or there
be any fallen building or debris or other
material which is unsightly or is likely to be
in any way injurious to health, it my by
notice require the owner thereof either to
renove the sane or to cause such repair to be
made to the building, wall, structure or bank
as t he Executive Oficer may consi der
necessary for the public safety and should it
appear to be necessary in order to prevent
i mm nent danger, the Executive O ficer shal
forthwith take such steps of the expense of
the owner to avert the danger as nmay be
necessary'"-.
Section 238 provides that when any notice under the said Act
requires any act to be done for which notine is fixed by

the Act a reasonable tine for doing the sane shall be
specified in the notice. Section 239 gives the procedure
relating to authentication of service of a valid notice. It

is provided by sub-s. (1) that every such notice nmay be
served in the manner provided for the service of sunmons in
the Givil Procedure Code so far as may be applicable. The
Hi gh Court found that the notice under s. 129 had not been
served in accordance with |aw and no proof was adduced by
way of an affidavit of the process server or any. other
officer of the Minicipality that any attenpt was nade to
serve the notices on the petitioners personally.

It cannot be and indeed it has not been disputed that
notices were not served in accordance with the procedure
prescribed for service of sumopns in the Civil “Procedure
Code. Even if we

(1)-(Civil Appeal No. 493 of 1967) decided on 3.5.1972.
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accept what Dr. Singhvi says that there was a refusal to,
accept the summons and that was the reason for effecting
service by affixation the provisions of O5, R 19 of the
Code were not conplied with by the filing of an affidavit of
the serving officer etc. Al that has been pointed out by
Dr. Singhvi is that the notices were produced along with the
wit petitions which showed that they had been 'affixed to
the premises and that in” the wit petitions it was adnmtted
that notices had been affixed on January 9, 1968 on the
properties of the petitioners. W do not consider that any
such averment dispensed wth the requirenent of t he
statutory provision contained in S. 239 of the Minicipal Act
in the matter of service of notices.

Furthernore we entirely fail to see how the requirenent  of
S. 238 of the Municipal Act was satisfied. Section 129 does
not specify or fix any time for conplying with the notice
i ssued under that section. Under the provisions of S. 238,
therefore, a reasonable tine for doing the acts required to
be done by the notice was to be fixed. Taking the notice
issued to Haji Wali Mhamed only 24 hours’ tine was given
for dismantling the structure which was stated to be in a
dil apidated condition. It is extraordinary- that no tine
was given for repairing the structure and the owner or
occupier of the property was required to straight way
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denolish the building or the structure. Section 129 does
contenpl ate that the owner may be required either to renove
the structure which is considered dangerous or to cause such
repairs to be made to it as nay be consi dered necessary for
public safety. According to all the petitioners they were
carrying on their business in the buildings and structures
which were ordered to be denolished. In the nonth of
January there is usually a snowfall in the Kashmir valley as
has been pointed out by the Hi gh Court. Considering that at
no previous stage the officers of the Minicipality had
formed an opinion that the structures in question were in
such a dangerous condition or were so dil apidated that they
shoul d be denolished the notices which were given and the
drastic step of denmplition which was desired to be taken in
24 hours on the face of it appeared to be rather harsh and
unusual . The time of 24 ‘hours which was given for
demplition was so short that-in spite of Dr. Singhvi’'s
argunents . we have not been persuaded to hold that it was a
reasonabl e ti me. The petitioners had to nmake sone
arrangenents for renoval of either their goods or business
equi prent - or —whatever articles that were Ilying in these
buil dings or structures. W have no manner of doubt that
the notices issued to the respondents before wus did not
conply wth the provisions of s. 238 of the Minicipal Act
and the time which/'was granted was so short that it was not
possible for the respondents either to conply wth the
notices or to take any

811

effective, steps in the matter of filing any appeal or
revision to the appropriate authorities.

Owing to the non-conpliance with the provisions of ss. 239
and 238 of the Municipal Act the actiontaken by the Minici-
pality in the matter of demolition nust be held to be
entirely illegal and contrary to llaw. The conclusions and
observations of the H gh Court on all the points which have
not been decided by us become unnecessary in the view we
have taken with regard to the illegality and invalidity of
the denolition carried out pursuant to the notices issued
under S. 129 of the Minicipal Act. The observations nmade by
the Hi gh Court or the conclusions reached by it on all the
ot her points would naturally not —be binding in any
proceedings which may be initiated or taken or continued
either by the present respondents or by the appellants under

the law. However, we uphold the orders nmade by the High
Court and dismiss the appeals with costs. One hearing fee.
V.P.S. Appeal s
di smi ssed.
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