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CASE NO. :
Appeal (civil) 2270 of 2002

PETI TI ONER
STATE OF WEST BENGAL & ORS
Vs.
RESPONDENT:
KARAN SI NGH BI NAYAK & ORS
DATE OF JUDGVENT: 20/ 03/ 2002
BENCH

U.C. Banerjee & Y.K Sabharwa

JUDGVENT:

Y. K. SABHARWAL, J.
Leave granted.

By order dated 15th My, 1995 passed by the appellants, it was held that the rights
and interests in respect of the l'eased out |lands in question vested in the State absolutely
under the provisions of The Wst Bengal Estates Acquisition Act, 1953 (for short, ‘the Act’)

and the record of rights be corrected accordingly. The High Court, on the wit petitio
n of the respondents, has set aside that order and held it to be ineffective so also the act
ion of the appellants of taking possession of |land allegedly on 5th Septenber, 1996. The ap
pel | ants have been prohibited by the inmpugned judgnment frominterfering with |awful work of
construction carried on by the respondents in accordance with the sanctioned plans and the w
rit petition was all owed accordingly. The State is /in appeal

Section 4 of the Act, inter alia, provides'that the State Governnent may fromtine t
otinme by notification declare that with effect fromthe date nentioned in the notification

all estates and the rights of every internediary in each such estate situated in any distri
ct or part of a district specified in the notification, shall vest in the State free froma
| encunbrances. Section 5, inter alia, provides that upon the due publication of a notifica
tion under Section 4, on and fromthe date of vesting, the estates and the rights of interne
diaries in the estates, to which the declaration applies, shall vest in the State free from
all encumbrances. The Act was enforced by a notification on 11th Novenber, 1954. According
to the appellants, as a result thereof all rights of every internmediary vested in the State
free fromall encunbrances except those | ands which were under acquisition proceedi ngs befo
re vesting by virtue of sub-sections (1) and (2) of Section 4 of the Act.  ’Internediary’ is
defined in Section 2(i) to mean a proprietor, tenure-hol der, under-tenure-holder or any oth
er internediary above a raiyat or a non-agricultural tenant and includes a service tenure-ho
I der and, in relation to mnes and minerals, includes a | essee and a sub-I essee.
Section 6 of the Act provides for the right of intermediary to retain certain |ands.
The said section, inter alia, stipulates that notw t hstandi ng anything contained in Sectio
ns 4 and 5, an internediary shall, except in the cases nentioned in the proviso to sub-secti
on (2) but subject to the other provisions of that sub-section, be entitled to retain with e
ffect fromthe date of vesting - (b) land conprised in or appertaining to buildings and stru
ctures owned by the internediary or by any person, not being a tenant, hol ding under him by
| eave or licence. The H gh Court by the inpugned judgnent came to the conclusion that Secti
on 6(1)(b) was applicable to the case of the respondents-writ petitioners and they, under th
e said section, were entitled to retain the land in question. According to the appellants,
the internmediary was not entitled to retain land conprised in or appertaining to buildings a
nd structures under Section 6(1)(b) which was tenanted. Thus, the case of the appellants is
that the land in question being tenanted, the respondents were not entitled to retain it un
der Section 6(1)(b). Further case of the appellants is that the present case is governed by
Section 6(1)(g) of the Act as the land in question is conprised in a mll. Wth refere
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nce to Section 6(1)(g) and Section 6(3), it has been submitted on behalf of the appellants t
hat in respect of land conprised in mlls under a | ease, the lessee alone is entitled to ret
ain only so much of such land as in the opinion of the State Governnent is required for the
mll. The stand of the appellants is that under proviso to Section 6(2), the | ease of the m
ill or factory given prior to the date of vesting would be deenmed to have been given by the
State Governnent on the same ternms and conditions before such date of vesting or subject to
such nodi fication by the State Governnent. The appel | ants have thus chal l enged the judg
nment of the High Court that as the internediary the erstwhile owners were entitled to retain
| and under Section 6(1)(b) and it does not vest in the State Governnent under Section 4(1)
of the Act. The | and being tenanted and not in possession of the respondents or the ers
twhil e owners, according to the appellants, Section 6(1)(b) is not attracted and, therefore,
the respondents are not entitled to retain the land. Further, the contention of the appel
ants is that the | ease to Union Paper and Board MIls shall be deemed to have been given by
the State Governnent and the | essee will be deened to be an internediary for the purpose of
conpensati on under Section 6(3) of the Act.
Section 6 to the extent material for determining the present controversy reads as un

der

"6. Right of intermediary to retain certain lands.-(1) Notw thstanding anythi ng cont
ained in 'sections 4 and 5, an internediary shall, except in the cases nmentioned in the provi
so to sub-section (2) but subject to the other provisions of that sub-section, be entitled t
oretain with effect fromthe date of vesting-

(a) land conprised in homest eads;

(b) land comprised in or appertaining to buildings and structures owned by the inter
medi ary or by any person, not being atenant, holding under himby |eave or |icense;

Expl anati on. - For the purposes-of this clause ‘tenant’ shall not include a thika tena
nt as defined in the Cal cutta Thika Tenancy Act, 1949;

(c) non-agricultural land in his khas possession including |and held under himb
y any person, not being a tenant, by |eave orlicense, not exceeding fifteen acres in area,
and excluding any | and retai ned under- cl ause (a)
Provided that the total area of |and retained by an internediary under claus
es (a) and (c) shall not exceed twenty acres, as may be chosen by him:
Provided further that if the land retained by an internediary under clause (
c) or any part thereof is not utilised for a period of five consecutive years fromthe date
of vesting, for a gainful or productive purpose, the land or-the part thereof nay be resuned
by the State Governnment subject to paynment of conpensation determined in accordance with th
e principles laid down in sections 23 and 24 of the Land Acquisition Act, 1894;

(d) agricultural land in his khas possession, not exceeding twenty five acres in
area, as may be chosen by him:
Provided that in such portions of the district of Darjeeling as may be decla
red by notification by the State Governnent-to be hilly portions, an internmediary shall be e
ntitled to retain all agricultural land in his khas possession, or any part thereof as may b
e chosen by him

(e) tank-fisheries;

Expl anation.-"tank fishery’ neans a reservoir or place for the/storage of water, whe
ther forned naturally or by excavation or by construction of enmbankments, which is being use
d for pisciculture or for fishing, together with the sub-soil /and the banks of such reservo
r or place, except such portion of the banks as are includedin a honestead or in a garden o
r orchard and includes any right of pisciculture or fishing in such reservoir or place;

(f) subj ect to the provisions of sub-section (3), |and conprised in tea gardens
or orchards or land used for the purpose of |ivestock breeding, poultry farnmng or dairy;

(9) subj ect to the provisions of sub-section (3), land conprised in mlls, facto
ries, or workshops;

(h) where the internmediary is a local authority,-land held by such authority, notwt
hst andi ng such land or any part thereof may have been |l et out by such authority :
Provi ded that where any | and which has been | et out by any local authority is retain
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ed by such authority under this clause, no person holding such | and shall have any right of
occupancy therein, and every such person shall be bound to deliver possession of the land to
the local authority when required by it for its purposes;

(i) where the intermediary is a corporation or an institution established exclus
ively for a religious or a charitable purpose or both, or is a person hol ding under a trust
or an endowrent or other |egal obligation exclusively for a purpose which is charitable or r
eligious or both-land held in khas by such corporation or institution, or person, for such p
urpose including land held by any person not being a tenant, by |leave or |icence of such cor
poration or institution or person

(j) where the intermediary is a co-operative society registered or deenmed to hav
e been registered under the Bengal Co-operative Societies Act, 1940, or a company incorporat
ed under the Indian Conpanies Act, 1913, engaged exclusively in farm ng (and in business, if
any, connected directly with such farming),--agricultural land in the khas possession of th
e society or the conpany on the 1st day of January, 1952, and chosen by the society or the c
onpany, not exceeding in area the nunber of acres which persons, who were the nenbers of the
soci ety or the conpany on such date, would have been entitled to retain in the aggregate un
der clause (d), if every such person were an internediary:
Provi ded that where any such person retains any |and under clause (d), such
person shall not be taken into account cal cul ating the aggregate area of the |land which the
soci ety or the conmpany may retain

(k) so much of requisitioned |land as the intermediary would be entitled to reta
n after taking into consideration any other |and which he may have retai ned under the other
cl auses;

Expl anation. --‘requi sitioned l'and’ neans any | and which was in the khas possession o
f the internediary and whi ch was requisitioned by Government under the provisions of any |la
w for the time being in force or was occupied by Governnent in pursuance of rule 49 of the D
efence of India Rules and continued to be subject to requisition or occupation on the date m
entioned in the notification issued under Section 4.

(1) so much of land in-the unauthorized occupation of refugees from East Benga
i medi ately before the date of vesting as an internmediary would be entitled to retain after
taking into consideration any other land which he may have retained under the other clauses;
Expl anati on. -‘ Refugees from East Bengal’ includes those who are displaced pe
rsons within the nmeaning of the Rehabilitation of D splaced Persons and Eviction of Persons
i n Unaut hori sed Occupation of Land Act, 1951
Exception. - Subj ect to the provisions contained in sub-section (3), nothing
n this sub-section shall entitle an intermediary or any other person to retain any |and conp
rised in a forest or any | and conprised in any enbankment as defined in the Bengal Enbankmen
t Act, 1882, the proper naintenance of which should, in the opinion of the State Governnent,
be taken over by the State Governnent in the public interest.

(2) An intermediary who is entitled to retain possession of any |and under sub-secti
on (1) shall be deermed to hold such Iand directly under the State fromthe date of vesting a
s a tenant, subject to such terns and conditions as may be prescribed and subject to paynent

of such rent as may be deternined under the provisions of this Act and as entered in the re

cord-of-rights finally published under Chapter V except that no rent shall be payable for la
nd referred to in clause (h) or (i)

Provided that if any tank fishery or any |land conprised in a tea-garden, orchard, m
1, factory or workshop was held inmmedi ately before the date of vesting under a |ease, such
| ease shall be deened to have been given by the State Government on the sanme terns and cond
tions as i medi ately before such date subject to such nodification therein as the State Gove
rnnent may think fit to make.

(3) In the case of land conprised in a tea-garden, mll, factory or workshop the
internediary, or where the land is held under a | ease, the | essee, shall be entitled to ret
ain only so nuch of such land as, in the opinion of the State Government, is required for th
e tea-garden, mll, factory or workshop, as the case may be, and a person hol ding under a le
ase shall, for the purpose of assessnent of conpensation, be deened to be an internediary :
Provided that the State Government may, if it thinks fit so to do after reviewing th
e circunstances of a case and after giving the internmediary or the | essee, as the case may b
e, an opportunity of being heard, revise any order made by it under this sub-section specify
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ing the and which the internediary or the | essee shall be entitled to retain the |and which
the internmediary or the | essee shall be entitled to retain as being required by himfor the
tea-garden, nmill, factory or workshop, as the case may be.

Expl anati on. - The expression 1l and held under a | ease’ includes any |and held directl
y under the State under a | ease.

Exception.-1n the case of land allowed to be retained by an internediary or |essee
n respect of a tea-garden, such |land may include any | and conprised in a forest if, inthe o
pi nion of the State Governnent, the land conprised in a forest is required for the tea-garde
n."

Facts in brief leading to the controversy are

On 14th June, 1951 Das famly (erstwhile owner) granted in favour of Union Paper and
Board MIls Linmted a |lease for a period of 25 years in respect of land with building and s
tructure nentioned in the | ease docunent. The |ease was executed and registered on 11th Apr
il, 1955 but the date of the conmencenment of the |lease is 14th June, 1951. As per the
ease, the | essors dem sed unto the | essees, the land nentioned in the | ease together with a
| buil dings, sheds, structures outhouses, boundary walls etc. and all other structures of er
ections whatsoever standing thereon or part thereof and belonging to |l essors from 14th June,
1951 for full period of 25 years. As already noticed, the Act was enforced by notification
on 11th Novenber, 1954. The provisions relating to vesting and retention of |and have alre
ady been noticed. The provision in r relation to record of rights is contained in Section 44
of the Act. That “section, inter alia, provides that when a record-of-rights has been pr
epared or revised, the Revenue Oficer shall publish a draft of the record so prepared or re
vised in the prescribed manner and for the prescribed period and shall receive and consi der
any objections which may be nade to any entry therein or to any onmission therefromduring th
e period of such publication. Sub-section (2) of Section 44 provides that when all such obj
ections have been consi dered and disposed of according to such rules as the State Governnent
may nmake in this behalf, the Revenue Oficer shall finally frame the record and cause such
record to be finally published in the prescribed manner and nake a certificate stating the f
act of such final publication-and the date thereof and shall date and subscribe the sane und
er his nane and official designation
The record-of-rights with respect to the |l and in dispute was prepared under Section 44 of th
e Act on 26th May, 1957 whereby the landin question was held to be retainable by Das famly
under Section 6(1)(b) of the Act.
On 4th May, 1981, the | essee, Union Paper and Board MIIs Ltd. Went into liquidation. The e
rstwhile owners filed an application before the Hi gh Court for an order directing the offic
al liquidator to disclaimthe said property. The order was passed accordingly by the H gh C
ourt on 17th Decenber, 1982 and the possession of |and was handed over to the erstwhile owne
rs. They sold the parcels of land to the wit petitioners.
Apart fromwhat is noticed above, it further appears that proceedi ngs were al so taken under
the Urban Land (Ceiling & Regul ations) Act, 1976 (for short, *the ULC Act’) for declaration
of excess vacant |and on 26th August, 1991. A final statenent under the said Act was issued
by the conpetent authority declaring 6145.90 square neters of |and to be excess vacant |and
It appears that construction on the |and comenced after the sanction of the plans by the
muni ci pality. That was al so the commencenment of the troubles for the respondents and the
itigation between the parties.

The District Magistrate on 14th Cctober, 1993, in exercise of the powers conferred under sub
-section (2) of Section 548 of the Bengal Municipal Act, 1932 suspended the order/resolution
of the nunicipality sanctioning the plan and directed the Chairnman of the municipality to t
ake appropriate nmeasures not to give effect to the<sanctioned plan. The Chairman, in tu
rn, asked the respondents to suspend all the constructions till further orders. The order o
f the District Magistrate and that of the Chairman was chall enged by the respondents by fili
ng a wit petition in the H gh Court at Calcutta. The State Governnent in the wit petition
al so questioned the genui neness and authenticity of the preparation and publication of the
statenent under the ULC Act. The conpetent authority that had issued the said statenment was
summoned by the High Court. He deposed that the docunents were signed by himand were genu
ine. On 28th February, the wit petition was allowed and the order of the District Magistra
te was quashed by a | earned Single Judge. The appeal of the Government was di sm ssed by the

Di vi sion Bench on 24th February, 1995.
Wthin a period of Iess than three weeks, the appellants claimto have comenced proceedi ngs
under Section 57A of the Act read with Section 151 of the Code of Civil Procedure. Sec
tion 57A confers power of a civil court on the State Governnment in the manner provided there
in. The said section reads as under
"57A. Power of State CGovernment to invest certain authorities with powers of a Cvil Court. -
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The State Governnent may by order invest any authority referred to in section 53 with all or
any of the powers of a Civil Court under the Code of Civil Procedure, 1908."

On 15th March, 1995, the specially enpowered officer under Section 57A of the Act invoked po
wer under the aforesaid provision and commrenced proceedi ngs under Section 151 of the Code of
Cvil Procedure for rectification of the record finally published under the Act, inter alia
, stating that the survey record prepared and finally published under the Act are quite anom
al ous and defective and they do not reflect the actual picture. Notice was directed to be
ssued in ternms of the order dated 15th March, 1995. The order sheet dated 15th March, 1
995 reads as under

"Whereas it appears fromthe wit petition filed in the Hon'ble H gh Court, Calcutta, in cas
e No. CR/C.O.... (W of 1993 - Shri Bijay Raj Jain & others Vs. State of Wst Bangal & oth
ers that the |lands of the original owners were situated at prenises no.59, Kalicharan Ghosh
Road, Cal -50 were conprised in the enclosed schedule 'A; Wereas it appears that the ex-own
ers executed a | ease deed dated 11.4.55 in favour of Union Paper Board MIls Ltd. we.f. 14,
6.51 for 25 years at a nonthly lease rent of Rs.500/- upto 1.4.54 an again at Rs.1000/- w. e.
f. 2.4.55.

Whereas it appears that the R S records bearing Kh.Nos. (Mentioned in schedule A) Prepared
and finally published under the WB.E. A, Act, 1953 are quite anonal ous and defective and the
y do not reflect the actual picture;

VWereas it appears that proceedings u/s 44(2a) of the WB.E A Act, 1953 was previously draw
n-up to open khanda khat ai n:

Now, therefore, I M. A i Mondal, Dy.D.L. & LLR O & A S.O specially empowered u/s 57A of t
he WB.E. A Act, 1953 invoke power u/s 57A . of the WB.E. A. Act, 1953 and draw this instant p
roceeding u/s 151 C. P.C. for rectification of records finally published under the WB.E. A A
ct, 1953.

| ssue notice u/s 57A'of the WB.E. A’ Act, 1953 read with Section 57

A of the WB.E. A Act, 1953 and 151 C.P.C. upon all the materially interested parties i.e. R
.S. recorded original owners/possessors i.e. Union Paper Board MIIs Ltd. & others and BL &
LRO, Barrackpur-11 on behalf of the State of West Bengal fixing date of hearing on 12/4/95 a
t 11 a.m at the chanber of the undersigned at 3rd floor in the office of the ADM & D.L.
& L.R O North 24 Parganas, Barasat and requesting themto appear either personally or throu
gh authorized representative and to adduce documentary evidence if any failing which action
will be taken as per law. "

As can be seen fromthe above neither any fraud nor ‘any msrepresentation is alleged in the
preparation of record of rights in.the year 1957 but what is stated is that the said records
are 'anomal ous’, ’'defective’, and 'do not reflect the actual picture’

It is evident that the proceedi ngs of the record-of-rights of 26th May, 1957 was now sought
to be reopened after nearly 38 years after the respondents had succeeded in the wit petitio
n and in the appeal, resulting in quashing of the order of the District Mgistrate dated 14t
h October, 1993 and al so negativing the challenge to the genui neness of the proceedi ngs take
n under the ULC Act. Further, it appears froma readi ng of the aforesaid order sheet that t
he notice was directed to be issued to the Uni onPaper Board MIIs Ltd., despite the fact th
at the order sheet itself records the factumof the wit petition filed by Bijay Raj Jain an
d others which nakes it evident that the officer was in the know edge of the fact that the w
rit petitioners were in possession and the company to which the notice was directed to be is
sued had already gone into |iquidation

On 15th May, 1995 order was passed hol ding that the status of the original owners being that
of intermediary and | ease having been in existence prior to 15th April, 1955, the date of v
esting, the rights and interests in the | eased out | ands vested in the state absolutely with
out any scope to get it back on the strength of any contract or docunment or order of any aut
hority based on m sl eading facts and directing that all connected records be corrected nutat
es mutandi s under Section 47 of the Act. The order also states that there is no specific d
rection of the Hi gh Court against such an action being initiated. Reference, of course, is
to the wit petition in which the respondents had succeeded. It further states that the rec
ord-of -rights was based on defective and wong and irregular record and the ground stated th
erein cannot be a bar for revision of records on the basis of new and genuine facts. The or
der also records that the mll authority or any other person did not turn up in the said pro
ceedings. According to the respondents, they had no notice of these proceedi ngs and | earnt
of this order only on 26th Decenber, 1996 and i mmedi ately thereafter they filed the wit pet
ition in the High Court on 3rd January, 1997 which was all owed by the inpugned judgnent. Th
e State is said to have taken physical possession on 5th Septenber, 1996 pursuant to the ord
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er dated 15th May, 1995. The respondents clained that they |earnt of this order froma

pplication dated 24th Decenber, 1996 served on them on 26th Decenber, 1996. It may be n

oticed that an application dated 24th Decenber, 1996 was filed by the | and authorities under
Section 144 of the Crimnal Procedure Code before the Executive Mgistrate, Barrackpore pra

ying therein that the respondents may be restrained from undertaki ng unauthorized constructi
on of buildings over the disputed prem ses on the allegation that the | and had vested in the
State by virtue of order dated 15th May, 1995. On 26th Decenber, the order was passed draw

ing up proceedi ngs under Section 144 of the Crim nal Procedure Code and directing stoppage o

f work of construction at the premises. By judgnment under appeal, the H gh Court has set as

i de the order dated 15th May, 1995.

On the aforesaid facts, the question to be considered is about the legality of the action of
the appellants in reopening the preparation of record of rights after |apse of 38 years and
particularly the manner i'n which it was sought to be reopened.

The period of 25 years under the | ease expired in the year 1976. The notification under the
Act was issued on 11t h-Novenber, 1954. In 1957 record of rights was prepared under Section
44 of the Act according to which the | and was hel d retai nabl e under Section 6(1)(b) of the

Act. The possession was handed over to the original owners in 1981 on liquidation of the le

ssee on an order being passed by the Hi gh Court directing official liquidator to disclaimth

e property which was later transferred to the wit petitioners in terns of the agreenments of
sal e entered in the year 1988 and sale deeds in 1992-93. Meanwhile, in the year 1991 on pr

oceedi ngs being taken under the ULC Act, 6145.90 square neter of the |and was held to be exc

ess under the said Act. ~In June 1993, the plans were sanctioned and constructi on commenced.
It can, thus, be seen that after the preparation of record-of-rights, not only the appella

nts did not take any steps and sl ept over the matter but various steps as above were taken b

y the respondents in respect of the land in question. The argunent that the proceedi ngs und

er the ULC Act or the preparation of record-of-rights were ultra vires and the acts w thout

jurisdiction and, therefore, those proceedi ngs woul d not operate as a bar in appellants invo
ki ng i nherent jurisdiction under Section 151 CPC by virtue of confernent of such power under
Section 57A of the Act is wholly m sconceived and mi splaced. The inherent powers cannot be
used to reopen the settled matters. These powers cannot be resorted to when there are spec

ific provisions of the Act to deal with the situation. It would be an abuse to allow the re
opening of the settled nmatter after nearly four decades in the purported exercise of inheren
t powers. It has not even been suggested that there was any collusion or fraud on behal f of

the wit petitioners or the erstwhile owners. There is no explanation nuch | ess satisfacto
ry explanation for total inaction on the part of the appellants for all these years.
Apart fromthe facts stated above, even when the appellants woke fromits slunmber, the manne
r in which they acted has already been noticed and it i's apparent therefromthat at that sta
ge they did not proceed to take action for the correction of-the record-of-rights. They did
not at that stage invoke Section 57A of the Act.. Wat they did was to i ssue an order suspe
ndi ng the sanction of the building plans and directed the Chairman of the Minicipality to as
k the respondents to suspend the construction according to the plan sancti oned by the Mini ci
pality. |In proceedings of the wit petition wherein the said order was challenged, it does

not appear that appellants took the stand of the |and vesting in it and the further stand th
at the record-of-right was prepared w thout jurisdictionor that the proceedi ngs under the U
LC Act were void and without jurisdiction. The stand taken by them was that proceedings
under the ULC Act were not genuine. The conpetent authority was called in those proceeding
s and stood by the documents signed by him The statement issued under the ULC Act were he

d to be genuine. The order directing suspension of the plans and stoppage of construction
were quashed by a |l earned Single Judge of the High Court. The order of the learned single J
udge was uphel d in appeal by the Division Bench of the H gh Court. After the decision o

f the Division Bench, the appellants started proceedi ngs in question under Section 57A purpo
rting to Act on the basis that 1957 record-of-rights was based on defective, wongful and ir
regular record and it was not a bar for revision of records on the basis of new and genui ne

facts. The notice issued even within |l ess than three weeks of the decision of the Division

Bench itself shows that the appellants were aware of the proceedings of the wit petition bu
t did not think it proper to nove the Hi gh Court and seek a clarification that they could re
open the matter explaining to the H gh Court the circunstances under which in response to th
e wit petition they had not taken the stand before the Hi gh Court on the basis whereof they
were seeking to exercise power under Section 57A after |apse of nearly 38 years. It is evi
dent that they knew about the factum of |iquidation of the | essee. Despite that, notice of

proceedi ngs under Section 57A was directed to be issued to the MII and not to the wit peti
tioners on whose petition the order of the District Mgistrate was set aside by the H gh Cou
rt. Two nonths later, i.e., on 15th My, 1995, the order was passed noticing that nobod
y had appeared to oppose those proceedi ngs. The appel l ants purported to take paper poss
ession on 5th Septenmber, 1996. There is nothing on the record to suggest that any attenpt w
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as made to serve the notice dated 15th March, 1995 or the order dated 15th May, 1995 on the
respondents who, it seens, canme to know of these proceedings only towards the end of 1996 wh
en proceedings were initiated for breach of Section 144 of the Code of Criminal Procedure.
It is difficult to conprehend, the applicability of Section 144 Cr.P.C. to the fact situatio
n. To say the |east, the appellants have been wholly negligent and having slept over the ma
tter for nearly 40 years, they could not reopen the matter in the manner sought to be done.
Further, it deserves to be noticed that if land had vested in the State under Sections 4 and
5 of the Act on issue of notification in the year 1954 as sought to be contended, the ULC A
ct, will have no applicability as Section 19 of the ULC Act, inter alia, provides that Chapt
er Il of the Act, subject to provisions of sub-section (2) of Section 19 shall not apply to
any vacant land held by any State Government. |In the earlier wit petition filed by the res
pondents, the stand taken by the appellants was not that the proceedi ngs under the ULC Act w
ere ultra vires and without jurisdiction on the ground that the land vested in the State und
er Sections 4 and 5 of the Act and in view of Section 19, the ULC Act was not applicable. T
heir stand was that the proceedi ngs under the ULC Act were not genuine and were fraudul ent a
nd had been fabricated. That stand was rejected. Despite the decision of the H gh Court, t
he appell ants seek to abrogate to thensel ves the decision maki ng power that the earlier proc
eedi ngs were w thout jurisdiction. It is interesting and rather surprising to note that
in the notice dated 15th March, 1995 and the order dated 15th May, 1995, nanely, the procee
dings that followed i mediately after the decision of the Hi gh Court and that too wi thout an
y notice to the concerned parties it is not even stated that the earlier proceedings were w
thout jurisdiction. In-this state of affairs, it is evident that actions of the appellants
are far frombona fide. It was an attenpt to even overreach the Court. The Hi gh Court, the
refore, was right in allowing the wit petition
In view of our conclusions as aforesaid, it is not necessary to exam ne the question of inte
rpretation of Section 6 of the Act and al so the question whether the High Court comitted an
y illegality in holding that the | and i s retainable under Section 6(1)(b). However, |earned
counsel for the appellants having strenuously supported the orders and the action of the ap
pellants on the interpretation of Section 6, we may briefly deal with the aspect relating to
interpretation of the said provision and the applicability or otherw se of Section 6(1)(b).
Learned counsel for the appellants contends that the Hi gh Court commtted illegality in not
applying to the facts of the case Section 6(1)(g) of the Act and in holding that Section 6(1
)(b) was applicable despite the fact that the prem ses were tenanted. It was seriously cont
ended that Section 6(1)(b) has no applicability to the tenanted prem ses and since admtted
y the prem ses were under the tenancy of the nmill when the Act came into force, Section 6(1)
(b) will have no applicability. In-support of the contention that the actual possession as
agai nst the possession of the tenant is necessary for the applicability of Section 6(1)(b),
strong reliance has been placed on a three judge Bench decision in State of Wst Bengal & O
S. V. Suburban Agriculture Dairy & Fisheries Pvt. Ltd. & Anr. [1993 Supp.(4) SCC 674]. The

contention is that the lease of the nmill is deemed to have been given by the State and on th
e expiry of the lease the property will vest in the State.~ The further contention of M. Sa
nyal , |earned counsel for the appellants is that only possession of |icensee can be treated

as the possession of the owner/internediary but possession of a tenant cannot be so treated.
The present case being of tenancy, it cannot be said that the erstwhile owers were in act
ual possession and, therefore, Section 6(1)(b) will have no applicability, is the contention
Reliance is also being placed on Section 6(3) to contend that as provided therein only le
ssee can retain possession and not the intermediary.

The question involved herein is about the interpretation of Section 6 of the Act in genera
and 6(1)(b) in particular. To retain the |and conprised in or appertaining to buildings
and structures owned by the internediary, is it the requirenent of the provision that the
ntermedi ary shoul d be in khas/actual possession of “such land and if he<is not in such posses
sion, actual possession being of a tenant, would he not be entitled to retain the possession

I f actual possession as opposed to possession of a tenant i's the requirement of this prov

i sion, what would be the position or effect on a conposite lease in respect of building and
structure with | and appertaining thereto. Wat is the effect of not nentioning of khas poss

ession in Section 6(1)(b) when it is so nmentioned in sone of other clauses of Section 6(1).
It cannot be said that Section 6(1)(b) would not apply to a conposite | ease of lands and th
at of buildings and structures. A bare plain reading does not suggest it. Section 6(1)
(b) permits internediary to retain the land when it is appertaining to building and structur
e owed by the internediary. The section does not contenplate that when building and struct
ure is leased out, the owner will not be entitled to retain | and appurtenant to such buildin
g and structure which was | eased with land. It is pertinent to bear in mnd that in sub-cla
use (b) of sub-section (1) of Section 6 khas possession has not been nentioned whereas it is
so in certain other clauses of Section 6(1). Were it was intended that actual possession
should be with the internediary, it was said so specifically. Section 6(1)(b) only means th
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at where building and structure is not owned by internmediary or any person hol di ng under him
by | eave or licence, he would not be entitled to retain |and conprised in or appertainingt
o such building or structure. In other words, it means that when building and structure is
owned by the intermediary even though tenanted, he would be entitled to | and conprised in or
appertai ning thereto.
In State of West Bengal & ors. v. Scene Screen (Pvt.) Ltd. & Anr. [(2000) 7 SCC 686], Sectio
n 6(1)(b) canme for interpretation and it was held that this provision does not |ay down that
i nternedi ary should be in khas possession of the |and conprised in or appertaining to build
ing and structure.

It was held :

"Section 6(1)(b) does not |lay down that internediary should be in khas possession of
the land conprised in or appertaining to buildings or structures, whether erected by himor
not. On a close look at Section 6 it is nmanifest that wherever the legislature intended t
o lay down the requirenent of 'khas possession’ as a condition precedent for the claimof r
ight of retention it expressly stated so. |In this connection the provisions of Sections 6(1
)(c) and (d) may be seen. Section 6(1)(b) clearly and unanbi guously |ays down that the inte
rnmedi ary shall be entitled to retain the land conprised in or appertaining to buildings or s
tructures whether erected by the internediary or not. It is a well-accepted principle of in
terpretation of statutory provisions that if the plain | anguage of the section is clear or u
nanbi guous it is not open to a court to interpret it giving a neaning different fromthe pla
in grammatical neaning of the provision. The |earned Single Judge, in view of the plain and

unambi guous | anguage of ‘the provisions of the Act, was in error in introducing the conditio
n of khas possession in Section 6(1)(b) even though the section made no such provision. Equ
ally incorrect was the reason by the |l earned Single Judge that if the requirenent of khas po
ssession by the internmediary is not read into that section, it will result in discrimnation

bet ween di fferent categories of |ands which the intermediary may be entitled to retain. Ea
ch clause of Section 6(1) refersto a separate category of land. The reason for the w sdom
of the legislature in.insisting on khas possession in respect of certain categories of |and
whil e not insisting upon the sane in others, cannot be questioned. W are, therefore, of th
e view that the Division Bench of the High Court rightly set aside the judgnent of the learn
ed Single Judge."

Suburban Agriculture Dairy’ s case (supra) on which strong reliance has been placed b

y learned counsel for the appellants is a case not interpreting Section 6(1)(b) but interpre

ting Section 6(1)(e) and Section 6(2) of the Act. 1In the face of the aforesaid decision int
erpreting the very provision with which we are concerned, reliance by the appellants on a de
cisioninrelation to Section 6(1)(e) and Section 6(2) is wholly msplaced. In Suburban Agr

iculture Dairy's case what was held was that if any | ease by the internediary of any tank fi
sheries was granted prior to the date of vesting, by operation of the proviso to sub-section
(2) of Section, the | ease shall be deened to have been given by the State Governnent on the
same ternms and conditions and subject to such nodification therein as the State Governnent
may think fit. 1In the present case, this Court is not considering the case of a |ease of ta
nk fisheries but is considering a case of conposite | ease of building and structure with | an
d.
Rel i ance on the aforesaid case was al so placed to support the contention of the appe
Ilants that record of rights once made are not final and can be revised. ' Para 12 of the jud
gment on which reliance was placed itself shows that what the court was considering was the
interpretation of the word '"revised in sub-section (1) of Section 44 and interpreting the s
aid word it held that the State Governnment or its officer shall be entitled to revise fromt
ime to time the record of rights. |Insofar as the present matter i's concerned it is nobody’'s
case that the entries in relation to record of rights after a | apse of 38 years were being
revi sed in exercise of power under Section 44(1). That was neither the notice dated 15th Ma
rch, 1995 reproduced above nor was it the order dated 15th May, 1995. 1In fact the order rec
ords that proceedings were drawn up under Section 57A read with Section 151, CPC for revisio
n of record avoiding Section 44(2a) of the Act already applied previously. Under the circum
stances, the reliance by | earned counsel on para 12 of the decision in Suburban Agriculture
Dairy’s case is wholly m splaced
In Saroj Kumar Bose v. Kanallal Mndal & Ors. [(1985) 3 SCC 717] it was held that wh

erever khas possession was requirement it has been so stated in the provision. This Court h
eld :

"I't was, however, contended for the appellant that unless the plaintiffs were in actual poss
ession of the tank fishery the sane will vest in the State and Section 6 saves only such per
sons who were in actual possession of the property. This contention cannot be accepted for
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the obvi ous reasons that Section 6 itself has clearly specified in some of its clauses khas

possession and not in other clauses, for exanple, clause (d) of sub-section (1) of Section 6

reads: 'agricultural land in his khas possession’, but no such khas possession is contenpla
ted by clause (e) of sub-section (1) of Section 6. It only says 'tank fisheries’. It is, t
herefore, quite clear that khas possession is not a necessary condition for retaining the pr
operty by an intermediary. The kabuliyats Exs. 3 and 3-A and rent receipts Exs.2 and 2-A an
d the return submtted by one of the landlords, Ex.4, describe the plaintiffs as tenants. T
hey have been so described in the plaintiffs’ Ledger of Land Reforns Departnent, Ex.5, and t
heir status has al so been recognized as tenants by the Government by accepting rent fromthe
m (Exs.2 and 2-A). Thus the interest of the plaintiffs did not vest in the State either as
tenants or as internediaries.”

The case of Saroj Kumar Bose has not been dissented fromin three judge Bench decis
on of Suburban Agriculture Dairy’'s case. |In fact, it has been referred and cited with appro
val .

There is neitherany finding nor any material to suggest that a nill stood on the |la
nd on the date of vesting. Section 6(1)(g), proviso to Section 6(2) and Section 6(3) ha
ve no applicability. It is a case of conposite | ease as aforesaid. Section 6(1)(b) has

thus been rightly applied by the High Court.

The land did not vest in the State Governnent and, therefore, Section 19 of the ULC
Act has no application.

Under these circunstances, the contention urged for the first tine in this appeal du
ring the course of hearing that the proceedi ngs under the ULC Act were w thout jurisdiction
and the appellants /could ignore the orders passed under that Act, the same being wthout jur
isdiction is an argunent of desperation.. That is not even the ground on the basis whereof t
he proceedings were initiated under Section 57A. As already observed, the appellants did no
t take such a stand in the earlier wit petition filed by the respondents.

Fromthe aforesaid discussion it is evident that even on nerits there is no substanc
e in the contentions urged on behalf of the appellants.

For the foregoing reasons we dismss the appeal with costs.

[ Y. K. Sabharwal ]

March 20, 2002.




