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Constitution of India, Art. 311(2).

HEADNOTE

Reasonabl e opportunity to showcause” in Art. 311(2) O
the Constitution contenplates not nerely the opportunity to
do so at the enquiry stage but also when the conpetent
authority, as a result of the enquiry, proposes to/ inflict
one of the three punishnents nentioned in the Article on the

del i nquent servant. Such reasonable opportunity nmust ,
t herefore, include,-
(1) opportunity to deny his guilt and establish his

i nnocence which neans that he nust be told what the charges
agai nst him
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are and the allegations on which such charges are based ;

(2)opportunity to cross-exanm ne the witnesses produced
agai nst himand exam ne hinmself or other witnesses on his
behal f and,

(3)opportunity to show that the proposed punishment” woul d
not be the proper punishrment to inflict, which neans that
the tentative determination of the conpetent authority to
inflict one of the three punishnents must be conmunicated to
hi m

H gh Commi ssioner for Indiav. I.M Lall, L.R (1948) 75
I.A 225, explained and relied on

Secretary of State for Indiav. I. M Lall, (1945) F.C. R
103, not followed.

Par shot am Lal Dhingra v. The Union of India, and Venkata
Rao v. Secretary of State for India, L.R (1936) 64 |.A 55,
referred to.

The procedure followed in such cases nust, therefore,
i nclude the giving of two notices to the servant, one at the
enquiry Stage and the other when the conpetent authority, as
a result of the enquiry, tentatively determines to inflict a
particul ar puni shment on him
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Consequently, in a case where the Governnent Servant
sought to be proceeded agai nst for msconduct was served
with a charge-sheet and appeared before two of ficers
conducting the enquiry, one after the other, but no notice
was served upon hi mwhen the conpetent authority accepted
the report and confirned the opinion that the punishment of
di sm ssal should be inflicted on him and no cause could,
therefore, be shown by him the provision of Art. 311(2) had
not been fully conplied with and the order of dismssa
passed agai nst hi mmust be declared void and inoperative.

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 353 of
1957.

Appeal by special leave fromthe judgment and decree
dated Novenber 1, 1955, of the Punjab High Court (Circuit
Bench) |« at Delhi in "Regular Second Appeal No. 28-D of 1955,
arising ‘out of the judgnent and decree dated Decenber 31
1954, of the Court of the Senior Subordinate Judge at Del hi
in Regular Civil Appeal No. 685 of 1954, affirming the
judgrment and decree of Subordi nate Judge Third Cass Delh
in Suit No. 273/213 of 1953.

Janardhan Sharnm, for the appellant.

C. K. Daphtary, Solicitor-General of India, R Gana-
pathy lyer and R H. Dhebar, for the respondents.
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1957. Decenber 13. - The foll owi ng Judgnent of the Court was
del i vered by

DAS C. J.-This appeal by special |eave granted by this
Court to the plaintiff-appellant is directed against the
j udgrment and decree passed on Novenber 1, 1955, by a ' single
Judge of the Punjab Hi gh Court sitting in the Crcuit | Bench
at Del hi in regular second appeal No. 28-D of 1955.

The facts leading up to the present appeal are shortly as
follows: On April 6, 1943, the appellant was appointed a
sub-inspector under the Del hi Audit Fund. In February 1947,
he was transferred to the Co-operative Societies  Depart nent
and posted as subinspector in the MIk Scheme. On July 3,
1947, the the appellant was confirned by the then Deputy
Comm ssi oner of Del hi who was al so the ex-officio Registrar
of Co-operative Societies. On August 1, 1948, the appell ant
was transferred to the Rehabilitation Departnment of the Co-
operative Societies and posted as sub-inspector. ~ On July 1,
1949, the appellant was suspended by the then Deputy
Conmi ssi oner, Del hi. On July 9, 1949, the appellant was
served with a charge sheet under r. 6(1) of the Rules which
had been franmed by the Chi ef Conmi ssioner, Delhi to provide
for the appointnent to the subordinate services under his
administrative control and the discipline and rights of
appeal of nenbers of those services. After formulating
ei ght several charges the docunent concluded as follows: "
You are, therefore, called upon to show cause why you shoul d
not be dismissed fromthe service. You should also state in
your reply whether you wish to be heard in person or whether

you wi Il produce defence. The reply should reach the
Asst . Regi strar, Co-operative Societies, Delhi, wthin ten
days from the receipt of this charge sheet ". The

chargesheet was signed by Shri Rameshwar Dayal who was at
t hat time the Deputy Conm ssioner of Delhi and was
admttedly the authority conpetent to dismss the appellant.
The appellant duly submitted his explanation in witing.
One Shri Mahi pal Singh, Inspector, Co.
1083
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operative Soci eties was appoi nt ed by the Deput y
Conmi ssioner, Delhi the officer to hold the enquiry. The
appel l ant attended two sittings before the Enquiry O ficer
and then applied to the Deputy Conmi ssioner to entrust the
enquiry to some Gazetted O ficer under him This request of
the appellant was rejected and he was informed accordingly.
I ndeed, the appellant was warned that the Enquiry Oficer
had been authorised to proceed with the enquiry ex parte if
the appellant failed to attend the enquiry. The appellant,
however, did not, after QOctober 20, 1949, attend any further
sittings before the Enquiry Oficer. The Enquiry Oficer
t her eupon franed four additional charges against the
appel lant, nanely, (1) for his refusal to attend the
enquiry, (2) for his refusal to accept the service of the
order of the Enquiry Oficer, (3) for his absence without
perm ssion and (4) for his msconduct in snatching away
papers from one Mhd. Ishaq and using unparlianmentary and
t hr eat eni ng | anguage.

It appears that at or about this tine the appellant
becane involved in a crimnal case on a charge under s. 307
of the Indian Penal Code and on Cctober 30, 1949, he was
actually arrested but was rel eased on bail two or three days
| ater. Eventually on My 20, 1950, the appellant was
di scharged fromthe crimnal charge.

On  Novenber 14, 1951, the appellant was served with a
notice signed by one Shri Vasudev Taneja, - Superintendent.
The notice was in the following terns: "Please note t hat
you are to appear ' before Shri J.B. Tandon, 1. A S
Additional District Magis-trate,on the 24th Novenber, 1951
at 10-30 a.m, in his court roomin connection wth the
departnental enquiry pending agai nst you". The - | anguage
enpl oyed in the notice does | ead sone support-to the conten-
tion that the Enquiry O ficer, Shri Mhipal Singh, had not
concluded the enquiry entrusted to him and that t he
departmental enquiry was still pending.

Pursuant to the notice the appellant appeared before Shri
J. B. Tandon and urged two points, nanely, (1)
138
1084
that the enquiry of the charges framed agai nst himought to
have been held by a Gazetted O ficer of the District Court
and (2) that the enquiry should have been held in-  his
presence. It will be noticed that both the points related
to the enquiry before Shri Mahipal Singh. On Decenber 13,
1951, Shri J. B. Tandon made a report. After reciting the
charge sheet containing the notice calling upon the
appel l ant to show cause why he should not be dismssed from
service and setting out the charges contained in the notice
and sunmarising the explanation submtted by the appellant
with regard to each of the charges and reciting the prayer
of the appellant that the Enquiry O ficer should be  changed
and the rejection thereof and the framing of additiona
charges and the appellant’s absence fromthe enquiry wth
effect from October 20, 1949, the report proceeded to set
out the actual charges which Shri Mhipal Singh was appoint-
ed to enquire into. The report then stated that the enquiry
with regard to the first two charges had been held in the
presence of the appellant and the rest were enquired into ex
parte as the appellant had absented hinself from the
enquiry. Then the report recited that twelve charges had
been proved against the appellant and he was given the
benefit of doubt in respect of charge No. (iii) and that no
charge sheet had been given with regard to charges Nos.
(xiii) and (xiv) and that no enquiry had been held on those
charges. Qut of the twelve charges said to have been proved
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against the appellant, Shri J. B. Tandon found that no
charge had been actually framed in one case and, therefore,
he reduced the nunber of proved charges to eleven and
proceeded to base his recommendati on on them After stating
that the charges of enbezzlem ent, acceptance of illega
gratification and borrowi ng of nobney fromsocieties were so
serious that even one of them al one was sufficient to demand
the appellant’s disnmissal and that the entries nade in his
character roll disclosed that his work and conduct had not
been satisfactory and explaining that the enquiry had been
held up by reason of the appellant having been challaned
under s. 307, Indian Penal Code, Shri J. B
1085

Tandon, in his report, fornulated the follow ng points for
consi deration: nanely, (1) what penalty should be inposed on
Shri Khem Chand for the eleven charges proved against hin?
(2) Wether his gun licence should be cancelled and (3)
whet her the dues of societies, which had been proved, m ght
be realised out of the security deposit furnished by hinf
Then, after stating that a personal hearing was given to the
appel l ant- _who raised thetwo points nentioned above and
holding that there was no substance in either of them
par agraph 16 of the report ran as foll ows:

" The charges of enbezzlenment, acceptance of illega
gratification, nmaking wong statenment, m sbehaviour at the
time of enquiry and refusal to receive orders to attend
enquiry which had been proved against himare so serious
that, | amsorry, | .cannot suggest | esser punishnent than
di sm ssal from service and he nmay be dism ssed."

The report also reconmended that the _appellant’s gun
i cence be cancelled and that he be directed to surrender
his licence and deposit the gun in the district Mlkhana and
that the noney, which had been proved to have been taken by
t he appellant from various societies, mght also be
recovered fromthe security deposit furnished by him There
is no positive and definite statement in Shri J. B. Tandon’s
report that Shri Mahipal Singh had concluded the enquiry or
submitted a formal report. The general tenor of Shri J. B
Tandon’s report, however suggests that Shri Mhipal © Singh
did arrive, at definite findings on twelve charges. The
appel l ant’ s grievance is that he was not given a copy of the
report of Shri Mahipal Singh, if any had been nmade, and no
such report has been exhibited in this case.

At the foot of Shri J. B. Tandon's report the follow ng
endorsenent appears over the signature ~of the Deput y

Conmi ssioner, Delhi under date Decenber 14, 1951:© " The
report is approved. Action accordingly."  Thereupon on
December 17, 1951, a formal order was issued over. the
signature of the Deputy Conmm ssioner, Delhi. It was in the
following terns: -
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"I, the undersigned, do hereby dism ss Shri Khem Chand,
sub-inspector, Co-operative Societies, Delhi, from the
CGovernment Service with effect fromthe date of this order
He has been found guilty of the charges of enbezzlenent,

accept ance of illegal gratification, nmaki ng W ong
statenent, m sbehaviour at the time of the enquiry and
refusal to receive order to attend the enquiry. | further

order that noney which has been proved to have been taken by
Shri Khem Chand from vari ous societies be recovered fromthe
security deposit furnished by him

On  March 15, 1952, the appellant appealed to the Chief
Conmi ssi oner, but his appeal was dism ssed on Decenber 8,
1952. Thereafter the appellant served a notice of suit on
the respondents under s. 80 of the Code of GCivil Procedure
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and on WMy 21, 1953, filed civil suit No. 213 of 1953
conplaining, inter alia, that Art. 311(2) had not been
conplied wth. The suit was decreed by the subordinate
judge, Delhi on May 31, 1954, declaring that the plaintiff’'s
di smssal was void and inoperative and that the plaintiff
continued to be in the. service of the State of Del hi at the
date of the institution of the suit and awarding costs to
the plaintiff. The Union of India preferred an appea

agai nst the judgnent of the subordinate judge, Delhi, but
the appeal was disnissed by the senior subordinate judge,

Del hi  on Decenber 21, 1954, and the decree of the tria

court was confirmed. A second appeal was taken by the
defendants to the Punjab H gh Court. By his judgnment dated
Noverber 1, 1955, the Single Judge held that there had been
a substantial conpliance with the provisions of Art. 311 and
accordi ngly accepted the appeal, set aside the decree of the
courts below and dism'ssed the plaintiff’s suit. On
Sept enmber 6, 1956, the plaintiff obtained special |eave from
this Court and has preferred this appeal against the order
of the l'earned Single Judge.. The appellant has also been
al l owed to prosecute the appeal in forma pauperis.

In the courts below a point was rai sed as to whether the
appel l ant was a menber of any of the services
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referred to in Art. 311. But it was a conceded before the
Hi gh Court and has also been admtted before us that the
appel | ant was such a nmenber and consequently that point does
not arise. The only point that has been canvassed before
us, as it had been before the Hgh Court, is: Ws the
appel l ant given a reasonabl e opportunity of ~ showi ng cause
agai nst the action proposed to be taken inregard to him?

There is no dispute that the appellant was served with a
charge sheet on July 9, 1949, as required by r. 6 of the
Rul es whi ch had been framed by the Chi ef "Commi ssioner, Delh
and which governed the appellant’s conditions of service.
It is also conceded that the appellant actually appeared at
two hearings before the Enquiry Oficer, Shri Mhipal Singh
but that subsequently he wanted a transfer of the enquiry to
sonme other officer and that that prayer having been refused
he did not take any further part in the enquiry before that
officer. There is no grievance that no opportunity had been
given to himto defend hinsel f against the charges |evelled
against himin that enquiry. It is also an admtted fact
that sone tine after the appellant was di scharged from the
crimnal case, be received a notice on Novenmber ~ 14, 1951
requiring himto appear before Shri J. B. Tandon on Novemnber
25, 1951, in connection with the pending enquiry. The
appel  ant did appear on the appointed day, bad been given a
personal hearing and in fact raised two several . objections
against the enquiry held by Shri Mahipal Singh. H's only
grievance is that, after Shri J. B. Tandon had “nade his
report on Decenber 13, 1951, reconmendi ng the dismissal of
the appellant and the Deputy Conmi ssioner had on the very
next day approved of the report and proposed to take action
accordingly, the appellant was not given an opportunity to
show cause against the action so pro. posed to be taken in
regard to him as he was entitled to under Art. 311 of the
Constitution.

In order to appreciate the argunents advanced by | earned
counsel for the parties, it is necessary at this stage to
set out the provisions of the Constitution gearing on them
The rel evant portions of Arts. 310
1088
and 311 of the Constitution, which substantially reproduce
sub-ss. (1), (2) and (3) of s. 240 of the GCovernment of
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India Act, 1935, are as follows:-

" 310(1) Except as expressly provi ded by this
Constitution, every person who is a nenber of a defence
service or of a civil service of the Union or of an all-
India service or holds any post connected with defence or
any civil post under the Union, holds office during the
pl easure-of the President, and every person who is a nenber
of a civil service of a State or holds any civil post under
a State holds office during the pleasure of the Governor of
the State.

(2) oo
311(1) No person who is a menmber of a civil service of
the Union or an all-India service or a civil service of a

State or holds a civil post under the Union or a State shal
be di smi ssed or renpved by an authority subordinate to that
by which he was appointed.

(2)No such person as aforesaid shall be dismssed or
renoved or reduced in rank until he has been given a
reasonabl e opportunity of show ng cause against the action
proposed to be taken in regard to him

Provided. ... ... .

(3) If any question arises whether it 1is reasonably
practicable to give to any person an opportunity of show ng
cause under clause (2), the decision thereon of the
authority enpowered to dismss or renove such person or to
reduce himin rank, as the case may be, shall be final."

The answer to the question canvassed before us depends on
a true construction of the aforesaid pro,visions and in
particular on the view we take as to the neaning, scope and

ambit of Art. 311(2). In Parshotam Lal Dhingra’ s case (1)
it wag said that the word "renmoved " was not in s. 240(3)
but had been introduced in Art. 311(2). It nay be nentioned

that al though the word renmoved " was not -actually used in
s. 240(3), the reference to dismissal, according to s. 277,
i ncluded a reference to renoval.

(1) G vil Appeal No. 65 O 1957, deci ded on Novenber 1
1957.

1089

Article 310(1) no doubt provides that every person
falling within it holds office during the pleasure of the
President or the Governor, as the case may be. The | anguage
of both cls. (1) and (2) of Art. 311 are prohibitory in form
and was held by the Judicial Conmttee in H gh Conm ssioner
for India v. 1. M Lal (1) to be inconsistent wth their
being nmerely perm ssive and consequently those provisions
have to be read as qualifications or provisos to Art. 310(1)
as has been held by the Judicial Conmmittee in that case and
recently by this Court in Parshotam Lal Dhingra v. The Union
of India(2) in a judgnent pronounced on Novenber. 1, ~ 1957.
The Iimtations thus inposed on the exercise of the pleasure
of the President or the Governor in the matter- of the
di smissal, renmoval or reduction in rank of governnent
servants constitute the neasure of the consti tutiona
protection afforded to the governnent servants by Art.
311(2).

Clause (1) of Art. 311 is quite explicit and protects
government servants of the kinds referred to therein by
providing that they cannot be dismissed, or re. noved or
reduced in rank by a lesser authority than that which
appoi nted them Likewise «cl. (2) protects gover nient
servants agai nst being dism ssed, renpved or reduced in rank
wi t hout being given a reasonabl e opportunity to show cause
against the action proposed to be taken in regard to them
As has been explained by this Court in Parshotam La
Dhingra’s case (2), the expressions 'dismssed, ’renoved
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and ,reduced in rank’ are technical words taken from the
service rules where they are used to denote the three major
cat egori es of punishnents.

In exercise of powers conferred by s. 96-B(2) of the
Government of India Act, 1915, the Secretary of State in
Counci | franmed G vil Service (CGovernors Provi nces
Classification) Rules. Rules (x) and (xiii) of those rules
provi ded that local governnent nmight, for good and
,sufficient reasons, inflict the several punishments therein
nment i oned on persons therein indicated. Rul e (xiv)
prescribed the procedure for all cases in which dismssal
renoval or reduction in rank of any officer was intended
(1) L.R (1948) 75 |.A 225 at P. 241.

1090

to be ordered. These rules were reproduced wth sone
nodi fications in the Cvil Services (C assification, Contro
and Appeal) Rul es which were, on May 27, 1930, ,promul gated
by the Secretary of State in Council in exercise of the same
powers ' under s. 96-B of the Government of India Act, 1915.
Rul e 49 of ‘those rules specified seven different kinds of
puni shments which could, for good and sufficient reasons, be
i mposed upon the menbers of the services therein specified.
Rul e 55 reproduced old r. (xiv) with greater details. It
provi ded:

" Wrthout prejudice to the provisions of the Public
Servants (lnquiries) Act, 1850, no order of dismssal
renoval or reduction shall be passed on a nenber of a
Service (other than an order based on facts which have |ed
to his conviction in a crimnal court or by a Court Mrtial)
unl ess he has been informed inwiting of the grounds on
which it is proposed to takeaction, and has heen  afforded
an adequate opportunity of defending hinself The grounds on
which it is proposed to take action shall be reduced to the
formof a definite charge or charges which shall be comuni -
cated to the person charged, together with a statement of
the allegations on which each charge is based and  of any
other <circunstances which it .is proposed to take into
consideration in passing orders on the case He ‘shall be
required, wthin a reasonable tine, to put in " a witten
statement of his defence and to state whether he desires to
be heard in person. |If he so desires, or if the authority
concerned so direct, an oral inquiry shall be held. At that
inquiry oral evidence shall be heard as to such of the
allegations as are not admitted, and the person charged
shall be entitled to crossexanine the witnesses, to give
evidence in person and to have such w tnesses called, as he
may w sh, provided that the officer conducting the inquiry
may, for special and sufficient reason to be recorded in
witing, refuse to call a witness. The proceedings  shal
contain a sufficient record of the evidence and a statenent
of the findings and the grounds thereof. This rule shal
not apply where the person concerned has absconded,

1091

or where it is for other reasons inpracticable to com
nmuni cate with him Al or any of the provisions of the rule
may, in exceptional <cases, for special and sufficient
reasons to be recorded in witing, be waived, where there is
a difficulty in observing exactly the requirenents of the
rul e and those requirements can be wai ved without injustice
to the person charged."

Simlar rules were framed and are to be found in the
I ndi an Rai |l way Establishnent Code which governs the railway
servants. Rule 6 of the Rules franed by the Chi ef
Commi ssioner, Delhi, referred to above, is nmore or less on
the sane |ines.
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In R Venkata Rao v. Secretary of State for India it was
held, with reference to the rules nade under s.96-B of the
Government of India Act, 1915, that while that section
assured that the tenure of office, though at pleasure, would
not be subject to capricious and arbitrary action, but would

be regulated by the rules, it gave no right to the
appel l ant, enforceable by action, to hold his office in
accordance wth those rules. It was held that s. 96-B and
the rules nade thereunder only nade provisions for the
redress of grievances by adnministrative process. The

position of the Governnent servant was, therefore, rather
insecure, for his office being held during the pleasure of
the Crown under the Government of India Act, 1915, the rules
could not over-ride or derogate fromthe statute and the
protection of the rules could not be enforced by action so
as to nullify the statute itself. The only protection that
the Governnment servants had was that, by virtue of s. 96-
B(1), they could not be dismssed by an aut hority
subordinate to that by which they were appointed. The
position, however, inproved to sone extent under the 1935
Act which, by s. 240(3), gave a further protection, in
addition to that provided in s. 240(2) which reproduced the
protection of s 96-B(1) of the Governnent of India Act,
1915. We have, therefore, to determine the true neaning,
scope and anbit of 'this now protection given by s. 240(3) of
(1) L. R (1936) 64 I.A 55.

139
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the CGovernment of India Act, 1935, which has been reproduced
in Art. 311(2).

The mmjority of the Judges of the Federal Court (Spens,
C.J., and Zafarulla Khan, J.) inl. M Lall’'s case (1) took
the viewthat in sub-s. (3) of s. 240 there had been enacted
provisions of a very limted scope in permanent statutory
form as conmpared wth the provisions under the 'rules
considered in Venkata Rao’s case (2). Further down, after
referring to the fact that prior to 1935 a /sort of
protection for the servants of the Crown provided by sub-s.
(3) was nerely to be found in the rules, many and various
and liable to change, their Lordships proceeded to state
that fromthose rul es had been picked out and enacted in the
section itself <certain limted specific provisions only.
The mmjority of the Federal Court at page 138 construed s.
240(3) as foll ows:

“I'n our judgnent the words "against the action proposed to
be taken in regard to him" require that there should be a
definite proposal by sone authority either to dismiss a

civil servant or to reduce himin rank or alternatively to
dismss or reduce himin rank as and when final action may
be determ ned upon. It should be noted that the sub-section

does not require any inquiry, any formul ati on of charges, or
any opportunity of defence against those charges. All| that
it expressly requires is that where it 1is proposed to
di smss or reduce in rank a civil servant he should be given
reasonabl e opportunity of show ng cause agai nst the proposa
to dismss or reduce him It is also significant that there
is noindication as to the authority by whomthe action is
to be proposed. It does, however, seemto us that the sub-
section requires that as and when an authority is definitely
proposing to dismiss or to reduce in rank a menber of the
civil service he shall be so told and he shall be given an
opportunity of putting his case against the proposed action
and as that opportunity has to be a reasonable opportunity,
it seems to us that the section requires not only
notification of the action proposed but of the grounds on
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which the authority is proposing that the

(1) (1945) F.C.R 103, 136.

(2) L.R (1936) 64 |.A 55
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action should be taken, and that the person concerned nust
then be given reasonable time to make his representations
agai nst the proposed action and the grounds on which it is
proposed to be taken. It is suggested that in sone cases it
will be sufficient to indicate the charges, the evidence on
which those charges are put forward and to nake it clear
that wunless the person can on that information show good
cause against being dismssed or reduced if all or any of
the charges are proved, dism ssal or reduction in rank wll

fol | ow. This may indeed be sufficient in sone cases. In
our judgnent each case will have to turn onits own facts,
but the real point of the sub-section is in our judgnent
that the person who is to be dism ssed or reduced nust know
that that punishment” is proposed as the punishment for
certain acts or om'ssions on his part and nust be told the
grounds on which it is proposed to take such action and nust
be given a reasonabl e opportunity of show ng cause why such
puni shrent should not be inposed. That in our judgnent
involves in all cases where there is an enquiry and as a
result thereof some authority definitely proposes dismssa

or reduction in rank, that the person concerned shall be
told in full, or adequately summari sed form the results of
that enquiry, and the findings of the enquiring officer and
be given an opportunity of showing cause wth t hat
i nformati on why he should not suffer the proposed dism ssa

or reduction of rank. " The above passage indicates that in
the view of the majority of the judges of the Federal Court
s. 240(3) «corresponding nowto art. -311(2) does not "
require any inquiry, any fornulation of ~charges or any

opportunity to defend agai nst those charges ". According to
them " all that it expressly requires is that where it is
proposed to dismiss or reduce in rank a civil servant he

should be given reasonable opportunity of showi ng cause
against the proposal to dismss or reduce him ".Their
Lordships added that as that opportunity had to be a
reasonabl e opportunity the section rmust be taken to require
"not only notification of the action proposed but of the
grounds on which the authority is proposing that the action
shoul d be
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taken and that the person concerned nust- then be given
reasonable time to -nmake his representations against the
proposed action and the grounds on which sit .is proposed to
be taken ". It is quite clear that the nmmjority of the
Federal Court put a sonewhat narrow interpretation on the
rel evant provision in that they considered that t he
requi rement of reasonable opportunity contenplated by it
arose only at a later stage when the conpetent authority
definitely proposed to take a particular action and' that
this opportunity did not cover the wearlier stage where
charges were formul ated and enquired into.

Varadachariar, J... in his dissenting judgnent took much
the same view on this point as did the H gh Court. The High
Court observed as foll ows:

"The plaintiff’s contention is that this opportunity
should have been afforded to himafter the finding of the
enquiring officer had been considered and the puni shnent
deci ded upon. Wth this contention we are unable to agree.
Ei ght charges were served on the plaintiff and at the end he
was asked to show cause why he should 'not be disnissed,
renoved or reduced or subjected to such other disciplinary
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action as the conpetent authority may think fit to enforce
for breach of Governnment Rul es and conduct unbecoming to the
Indian Cvil Service. He was aware 'fromthe very start of
the enquiry against himthat renmoval from service was one of
the wvarious actions that could have been taken against him
in the event of some or all the charges being established,
and in this sense he was showi ng cause during the course of
the inquiry against the action proposed. The plaintiff’'s
contention that there should be two enquiries the first to
establish that be had been guilty and the second to
determ ne what should be the appropriate punishment, and
that in each stage he shoul d have reasonabl e and i ndependent
opportunities to defend and show cause does not appear to be
correct or intended by the Legislature (1). "

In agreenent with the H gh Court Varadachariar J. held
that the requirenents of sub-s. (3) of s. 240
(1) (21944) 1. L. R 25 Lah. 325, 347, 348.
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demanded nothing beyond what was required for conpliance
with the provisions of r.” 55 of the Gvil Servi ces

(dassification, Control and Appeal) Rules. His Lordship
found nothing in the | anguage of el. (3) to indicate that
anything nore or anything different was contenplated or to
suggest that a further opportunity was to be given after the
enquiry had been conpleted in the presence of the officer
charged and the enquiring officer had nade his report. The
| earned Judge was unable to accept the suggestion that the
words of the statute were appropriate only to the stage when
t he authorities would be in~ a position to i ndi cate
definitely what action they intended to  take, nanely,
whether it was to be one of dismssal or one of ‘reduction
and that this could be predicated only after the Enquiring
O ficer had made his report.

In our judgnment neither of the two views can be accepted
as a conpletely correct exposition of the intendment of the
provisions of s. 240(3) of the Government of India Act,
1935, now enbodied in Art. 311(2) of the Constitution
I ndeed the | earned Solicitor-General does riot contend that
this provision is confined to guaranteeing to the governnent
servant an opportunity to be given to himonly at the later
stage of show ng cause agai nst the punishment proposed to be
i mposed on him W think that the | earned Solicitor Genera

is entirely right in not pressing for such a Jlimted
construction of the provisions under consideration. It is
true that the provision does not, in terns, refer to

di fferent stages at which opportunity is to be givento the
of ficer concerned. All that it says is that the ~governnent
servant nust be given a reasonable opportunity [ of show ng
cause against the action proposed to be taken in regard to
hi m He rmust not only be given an opportunity but/ such

opportunity must be a reasonable one. In order “that the
opportunity to show cause agai nst the proposed acti on nmay be
regarded as a reasonable one, it is quite obvi.ously

necessary that the governnent servant should have the
opportunity, to say, if that be his case, that he has not
been guilty of any misconduct to nerit any puni shnent at al
and al so that the particular punish-
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ment proposed to be given is much nore drastic and severe
than he deserves. Both these pleas have a direct bearing on

the question of punishment and may wel | be put forward in
showi ng cause agai nst the proposed punishnent. |If this is
the correct neaning of the clause, as we think it is, what
consequences follow *? If it is open to the governmet

servant under this provision to contend, if that be the
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fact, that he is not guilty of any m sconduct then how can
he take that plea unless he is told what misconduct is
al l eged against hin? |f the opportunity to show cause is to
be a reasonable one it is clear that he should be informed
about the <charge or charges levelled against him and the
evi dence by which it is sought to be established, for it is
only then that he will be able to put forward his defence.
If the purpose of this provisionis to give the governnent
servant an opportunity to exonerate hinself fromthe charge
and if this opportunity is to be a reasonable one he should
be allowed to show that the evidence against him is not
worthy of credence or consideration and that he can only do
if he is given a chance to cross-exanmne the wtnesses
called against him and to examne hinself or any other
witness in support of his defence. Al this appears to us
to be inplict in the |l anguage used in the clause, but this

does not exhaust his rights. In addition to showi ng that he
has not been guilty of any m sconduct so as to merit any
puni shnent, it is reasonable that he should also have an

opportunity to contend that the charges proved against him
do not —necessarily require the —particular puni shrent
proposed to be neted out to him He may say, for instance,
that although he has been guilty of some m sconduct it is
not of such a character as to nerit the extreme puni shnment
of dismssal or even of renmoval or reduction in rank and
that any of the | esser punishnents ought to be sufficient in
hi s case.

To sumari se: the reasonable opportunity envisaged by the
provi si on under consi deration includes-

(a) An opportunity to deny his guilt and establish his
i nnocence, which he canonly do if he is told what
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the charges |l evell ed against himare and the allegations on
whi ch such charges are based
(b) an opportunity to defend himsel f by crossexani ni ng

the w tnesses produced agai nst . himand by exam ning  hinself
or any other wtnesses in support of his defence; and
finally

(c) an opportunity to make his representation ‘as to
why the proposed puni shment should not be inflicted on him
which he can only do if the conpetent authority, after the
enquiry is over and after applying his mind to the gravity
or otherwi se of the charges proved agai nst the governnent
servant tentatively proposes to inflict one of the three
puni shments and conmmunicates the same to- the governnent
servant. |In short the substance of the protection provided
by rules, like r. 55 referred to above, was bodily lifted
out of the rules and together with an additional opportunity
enbodied in s. 240 (3) of the Governnent of India Act, /1935
so as to give astatutory protection to the governnent
servants and has now been incorporated in Art. 311 (2) so as
to convert the protection into a constitutional safeguard.

We find support for our above mentioned conclusion . in the
judgrment of the Judicial Committee in . M Lall’s case (1).
It is true that after quoting a portion of the passage from
the judgnment of the majority of the Federal Court set out
above their Lordships at page 242 stated that they agreed
with the view taken by the majority of the Federal Court,
but their Lordships did not stop there and went on to say:

" In their opinion, sub-s. 3 of s. 240 was not intended to
be, and was not, a reproduction of r. 55, which was |left
unaf fected as an administrative rule. , Rule 55 is concerned
that the civil servant shall be inforned " of the grounds on
which it is proposed to take action ", and to afford him an
adequate opportunity of defending hinmself against charges
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which have to be reduced to witing; this is in narked
contrast to the statutory provision of " a reasonable
opportunity of show ng cause agai nst the action proposed to

be taken in regard to him". In the
(1) L.R (1948) 75 |.A 225 at 241.
1098

opi nion of their Lordships, no action is proposed within the
neani ng of the sub-section until a definite conclusion has
been cone to on the charges, and the actual punishnent to
follow is provisionally determned on. Before that stage,
the charges are unproved and the suggested puni shnents are
merely hypothetical. It is on that stage being reached that
the statute gives the civil servant the opportunity for
whi ch sub-s. 3 makes provision. Their Lordships would only
add that they see no difficulty in the statutory opportunity
bei ng reasonably afforded at nore than one stage. If the
civil servant has been through an inquiry under r. 55, it
woul d not “be reasonable that he should ask for a repetition
of that /stage, if duly carried out, but that would not
exhaust his statutory right, and he would still be entitled
to represent agai nst the punishnent proposed as the result
of the findings of the inquiry."

The above passage quite clearly explains that the point
on which their Lordships of the Judicial. Committee agreed
with the nmjority of the Federal Court is that a further
opportunity is to be given to the governnent servant after
the charges have been established against him and a,
particul ar punishnent is proposed to be meted out to him
The opening sentence in the above passage, nanely, that s.
240 (3) was not a reproduction of r. 55 and-that r. 55 was
left unaffected as an administrative rule does seem to
suggest that s. 240 (3) is not at all concerned wth the
enquiry into the charges which cones at the earlier ' stage,
but a close reading of the restt of ~that passage wll
indicate that in their Lordships” viewthe substance of the
protection of r. 55 is also included ins. 240 (3) and to
that is superadded, by way of further protection, the neces-
sity of giving yet another opportunity to the governnent
servant at the stage where the charges are proved against
him and a particular punishnent is tentatively proposed to

be inflicted on him Their Lordships referred to "
statutory opportunity being reasonably afforded at nore than
one stage ", that is to say, that the opportunities at nore

stages than one are conprised wthin the opportunity
cont enpl at ed
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by the statute itself. O course if the governnent servant
has been through the enquiry under r. 55, it would not be
reasonable that he should ask for a repetition of /that
stage, if duly carried out, which inplies that if no enquiry
has been held under r. 55 or any anal ogous rule applicable
to the particular servant then it will be quite reasonable
for himto ask for an enquiry. Therefore, in a case where
there is no rule like r. 55 the necessity of an enquiry —was
implicit in s. 240 (3) and is so in Art. 311(2) itself.
Further their Lordships say that an enquiry under r. 55 "
woul d not exhaust his statutory right and he would still be
entitled to make a representation against the punishnent
proposed as the result of the findings of the enquiry "
This clearly proceeds on the basis that the right to defend
hinself in the enquiry and the right to nake representation
against the proposed punishnent are all parts of his "
statutory right " and are inplicit in the reasonable
opportunity provided by the statute itself for the
protection of the government servant.
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The learned Solicitor General appearing for the Union of
India, then, contends that assuming that the governnent
servant is entitled to have an opportunity not only to show
cause against his guilt but also an opportunity to show
cause against the punishment proposed to be inflicted on
him the appellant in the present case has had both such
opportunities, for by the notice served on himon July 9,
1949, the appellant was called upon to show cause against
the charges as well as against the punishnent of disnissa
in case the charges were established. He points out that in
I. M Lall’'s case (1) the notice given to I. M Lall did not
specify dismssal as the only and particular punishnment
proposed to be inmposed on him but called upon himto show
cause why he should not be dism ssed, renoved or reduced or
subj ected to such other disciplinary action as the conpetent
authority, mght think fit to enforce, whereas in the
present case the notice referred to above clearly indicated
that the punishment of dism ssal al one was proposed to be
inflicted,

L.R (1948) 75 1.~ A 225,

140

1100

The learned Solicitor General in support of his contention
relies on the observations of the majority of the Federa
Court quoted above and in particular on the passage where
their Lordships stated " that in sone cases it would be
quite sufficient to indicate the charges, the evidence on
which those charges are put forward and to nake it clear
that wunless the person can on that information show good
cause against being dismssed or reduced inrank.if all or
any of the charges are proved, dism ssal or reduction in
rank would follow and that this would be sufficient in some
cases." He also strongly relies on the circunstance that
their Lordships of the Judicial Committee, after quoting the
above passage, stated that they agreed with the view taken
by the majority of the Federal Court. But as we have
al ready expl ai ned, the other observations of their Lordships
of the Judicial Commttee, which follow inmediately, /'quite
clearly indicate that what they agreed with was that a
second opportunity was to be given to the governnent servant
concerned after the charges had been brought home to him _as
aresult of the enquiry. Their Lordships made it clear that
no action could, in their view, be said to be proposed
wi thin the neaning of the section wuntil a definite
concl usion had been cone to on the charges-and the _actua
puni shmrent to follow was provisionally determined on, for
before that stage the charges remained unproved and the
suggested punishnments were nerely hypothetical and that it
was on that stage being reached that the statute gave the
civil servant the opportunity for which sub-s. (3) nmade
provision. A close perusal of the Judgnent of the  Judicia
Committee inl. M Lall’s case will, however, show that the
decision in that case did not proceed on the ground that an
opportunity had not been given to 1. M Lall against the
proposed punishment nerely because in the notice severa
puni shnments were included, but the decision proceeded really
on the ground that this opportunity should have been given
after a stage had been reached where the charges had been
establ i shed and the conpetent authority had applied its m nd
to the gravity or otherw se of the
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proved charge tentatively and proposed a particul ar
puni shment . There is as the Solicitor-General fairly
concedes, no practical difficulty in following this

procedure of giving two notices at the two stages. Thi s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

procedure also has the nerit of giving sone assurance to the
of ficer concerned that the conpetent authority nmmintains an
open mind with regard to him |[|f the conpetent authority
were to determine, before the charges were proved, that a
particul ar puni shnent would be meted out to the governnent
servant concerned, the latter my well feel that the
conpetent authority had forned an opinion against him
generally on the subject matter of the charge or, at any
rate, as regards the punishnment itself. Consi dered from
this aspect also the construction adopted by us appears to
be consonant with the fundanmental principle of jurisprudence
that justice nust not only be done but nust also be seen to
have been done.

It is on the facts quite clear that, when Shri J. B
Tandon concluded his “enquiry and definitely found the
appel lant guilty of practically all the charges he for the
first time suggested that the punishment of dismissal should
be the proper form of punishment in this case. Shri J. B
Tandon was not, however, the conpetent authority to disnss
the appellant and, therefore, he could only make a report to
the Deputy Comm ssioner who was the person conpetent to
di smiss the appellant. When the Deputy Comm ssioner accept -
ed the report and confirmed the opinion that the punishment
of dism ssal should be inflicted on the appellant, it was on
that stage being reached that the appellant was entitled to
have a further opportunity given to himto show cause why
that particular punishnment should not be inflicted on him
There is, therefore, no getting away fromthe fact that Art.
311(2) has not been fully conplied with and the appellant
has not had the benefit of all the constitutional protection
and accordingly his disnmissal cannot be  supported. W,
therefore, accept this appeal and set’ aside the order of
the Single Judge and decree the appellant’s suit by nmaking a
decl aration that the order of disnissal passed by the Deputy
Conmi ssi oner on
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Decenmber 17,1951, purporting to dismss the appellant from
service was inoperative and that the appellant was'a nenber
of the service at the date of the institution off the suit
out of which this appeal has arisen. The appellant will get
costs throughout in all courts. He nmust pay all court fees
that may be due fromhim Under order X'V, Rule 7 of the
Suprenme Court Rules were direct that the appellants could be
paid his fees which we assess at Rs. 250.

Appeal al | owed.




