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CASE NO. :
Appeal (civil) 4868 of 1999

PETI TI ONER
Kar nat aka State Road Transport Corporation & Another

RESPONDENT:
S.G Kotturappa & Anr.

DATE OF JUDGVENT: 03/03/2005

BENCH
N. Santosh Hegde & S.B. Sinha

JUDGVENT:
JUDGMENT

WI TH

Cl VI L APPEAL NO. 4869 COF 1999
S.B. SINHA, J :

| NTRODUCT! ON :

The Respondents were appointed as Badli Conductors by the
Appel | ant herein. 'Their services having been found to be not satisfactory
were term nated by an order dated 11.11.1983 and 9.9.1980 respectively.
Industrial disputes in relation thereto having been raised by the Respondents
herein, references were nmade by the State of Karnataka for adjudication
thereof before the Presiding Oficer, Labour Court, Bangal ore which were
mar ked as Reference Nos.57 of 1986 and 42 of 1983. By reason of awar ds
dated 21.3.1987 and 31.10.1986, the respective orders of termination of the
Respondent s passed by the Appellant herein were held to be bad in |Iaw on
the premi se that the principles of natural justice had not been conplied with
and the workmen were directed to be reinstated in /service with full back
wages. The Appellant herein filed wit petitions thereagainst before the
Kar nat aka H gh Court which by reason of the inmpugned judgnents were
di smissed. The Appellant is, thus, before us.

FACTUAL BACKGROUND
The factual aspect of the matter may be noticed by us from G vi
Appeal No. 4868 of 1999.

The Respondent was appointed by a Menp. Dated 13.5.1982 in

substitute vacanci es arising out of Suspension Pendi ng Enquiry/ Suspension

as a measure of specific punishment and absent cases etc., inter alia, on the
following terns and conditions :

"1, You as a Badli (sic) 1is not an appointee in
the Corporation and do not have any right nerely
because your services are so utilized on day-to-day basis.

2. You are not entitled to any kind of |eave or
other facilities to which the regular enpl oyees are
entitled to.

3. You are not transferable from place of your
utilization so long as you remain Badli

4, You will be eligible for paynent of wages
for the nunber of days you are utilized for the job as
such either daily or nmothly, as per the rates prevailing in
the Corporation.
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5. Your utilization as Badli wll be
di scontinued if for any reason, your services are found
not suitable for the job for which you are utilised as
Badli."

Al |l egedly, the Respondent committed m sconduct on 13 occasions
and upon enquiries held in that behal f, minor punishments were inposed
upon him The history-sheet in relation to the said Respondent is as under

"H STORY SHEET
Nane : H. S. Keshav Mirthy, Conductor

Sl.

No.

Case

No.

Nat ure of m'sconduct reported or nature of
good work-reported

Puni shrrent

| mposed

1

1344/ 79

Non account of one un-punched ticket. 6.00
1.12.99

War ned

2.

1343/ 79

Non account of two tickets. 5.60

War ned

3.

1480/ 79

Non account of one |uggage ticket

Non account of one ticket. 2.30 \026 9.11.79

War ned

4.

1612/ 79

Non account of 2/1 tickets

| ssue of tickets on sight

Di sorder by behavi our

Way bill irregularities \026 13.11.79

Servi ce

W t hdr awn

5.

1615/ 79

Not issual of 4 tickets \026 22.11.79

6.

1617/ 79

Not issual of 4 tickets

Non account of 4 tickets

St opped from

duty. Finally

war ned

25.2.80

7.

900/ 80

Danmages to the property door of Veh.
No. 6651 and i nsubordi nati ons 026 1.5.80
Menmo cost
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recovered and

conti nued.

8.

1166/ 80

Hurriedly issue of 4 tickets & issued the
same to the passengers w thout punching \026
11.5.80

St opped duty

for 7 days

9.

625/ 80

Possessi on of excess cash of Rs.45.30 \026
3.6.80

St opped duty

for 10 days

10.

1457/ 80

Non i ssual of one ticket \026 9.8.80
St opped- duty

for 2 days

11.

1115/ 80

Re-issual of 14 tickets \026 14.8.80
Rermoved from

Badli |ist.

Rel ying on or on the basis of the said purported conduct on the part of
the Respondent herein during theaforenmentioned period, he was
di scontinued fromthe select |ist as Badli~and his name was renoved
therefrom by an order dated 11.11.1983, stating

"Sri S.G Kotturrappa was utilized as a Badl
Conductor on badli basis under clear ternms and
conditions stipulated in the order cited above as per
whi ch the undersi gned being the Conpetent Authority/is
enmpowered to discontinue fromutilization as Badl
Worker any of the select |ist candidate as and when he is
found not suitable during the period he is engaged on
badli duti es.

During the period of utilization as Badli Wker,
his services were found to be unsatisfactory. He is
therefore found not suitable for the post for which he was
utilized as Badli and he is discontinued fromutilization
as Badli and his name is renmoved fromthe Select |ist.

H s chance for further appointnment as Conductor in terns
of his selection, is forfeited."
| MPUGNED AWARD AND JUDGVENT :

The Labour Court as also the High Court passed the inpugned
awards and judgnent relying on or on the basis of a decision of this Court in
S. Govindaraju vs. Karnataka S.R T.C. and Anot her [(1986) 3 SCC 273]
wherein it was held that as by reason of such di scontinuance in-service, the
Respondent had forfeited his chance of being appoi nted having been found
unsuitable therefor, it was inperative on the part of the Appellant herein to
afford an opportunity of hearing to him

CONTENTI ONS :

M. K R Nagaraja, the | earned counsel appearing on behalf of the
Appel | ant herein, raised two subnissions before us. Firstly, the |earned
counsel would contend that having regard to the offer of appointnent, the
Respondent did not derive any legal right to continue as a Badli worker.
Reliance in this behalf has been placed on State of Uttar Pradesh and
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Anot her vs. Kaushal Kishore Shukla [(1991) 1 SCC 691]. The deci sion of
this Court in S. Govindaraju (supra), according to M. Nagaraja, is not
applicable to the facts and circunstances of this case i nasnmuch as the
concer ned wor kman therein having conpl eted 240 days of service during

the preceding twelve nonths derived a right to continue, and, thus, the
conditions precedent for term nation thereof as contained in Section 25-F of
the Industrial Disputes Act, 1947 were required to be conplied with, which
provi sion has no application in the instant case. Secondly, conpliance of
principles of natural justice would have been rendered in futility inasmuch
past m sconduct conmitted by the Respondent herein stood admitted. It is
further not in dispute that before inposing such punishnent, the Respondent
had been given an opportunity of hearing.

The | earned counsel appearing on behalf of the Respondent, on the
ot her hand, woul d subnmit that the Respondent herein underwent the process
of selection in terns of the Karnataka State Road Transport Corporation
(Cadre and Recruitment) Regul ations, 1982 framed under Section 45 of the
Road Transport Corporation Act, 1950 and, thus, derived a right to continue
in service. It was contended that the conditions of service of the Badl
wor knmen being governed by the statutory regul ations as contra-

di stingui shed from contractual terms, the right to continue in service is a
statutory right. The disqualification as contenplated under Sub-Regul ation
(5) of Regulation 10, it was urged, deserves strict construction. As by
reason of the order ‘of termi nation of the service, the right of the Respondent
to be taken in permanent service of the Appellant Corporation stood

forfeited, the | earned counsel for the Respondent would subnmit, the
Respondents nust be held to have suffered civil consequences.

CONDI TI ONS OF SERVI CES

The Road Transport Corporation Act, 1950 was enacted by the
Parlianment to provide for the incorporation and regul ati on of Road Transport
Corporations. The Appellant-Corporation was constituted in terns of the
provi sions of the said Act. Section 45 of the 1950 Act empowers the
Corporation to nake regul ations with the previous sanction of the State
Government and the rul es nmade thereunder for the adm nistration of the
affairs of the Corporation. Pursuant to or in furtherance of the said power,
the Appellant framed the Karnataka State Road Transport Corporation
(Cadre and Recruitment) Regul ations, 1982. Before coming into force of the
1982 Regul ations, the MSRTC C&R Regul ations 1968 held the field,

Regul ati on 16 whereof reads as under

"16. Procedure for Appointnment of Badlis.-

1. A ' BADLI' worker is one who.is enployed
on a day to day basis in any vacancy caused by the absence
of any enpl oyee and who is paid for the nunmber of ‘days he
wor ks as such, either daily or once in a nonth.

2. A list of Badli workers shall be nmaintained in
a Depot or Workshops. The appointnment of a Badl
wor ker shall be nade from anong those in the Iist of Badl
wor kers who are present at the Depot/Wrkshop
preference being given to the person who arrived first at
the place of duty. |If for any reason a Badli worker is not
found suitable for the post, his name nmay be renoved from
the list of Badli workers.

3. A badli worker would be eligible for such day
to day appointnment as long as his nanme figures in the |ist
of Badli workers."

The regul ations are pointers to the fact that the rights of the Badl
wor kers are not absolute in nature.
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The 1982 Regul ations cane into force with effect from 1. 1.1983 and
Regul ation 4 provides for eligibility for appointnment and dlsquallflcatlons
for appointnent, Sub-Regulation (6) whereof reads as under

"No person who has been convicted in an of fence,
i nvol ving noral turpitude by a Court of |aw or dism ssed
fromservice in this Corporation or Governnent, State or
Central or any Local Bodies or any Industrial or
Conmer ci al concerns or other State Transport
Undert aki ngs for offence or m sconduct involving nora
turpitude, or a selected candidate renoved/term nated for
of fence of m sconduct while working as Badli in the
Cor poration shall be eligible for appointnent."

The expression 'disqualification’ in or opinion does not require strict
construction in all situations as neaning thereof nust be rendered keeping
in viewthe text and context of the statute. [ See K. Prabhakaran etc. vs. P
Jayarajan etc. (2005) 1 SCC 754].

Regul ati on 10 provides for procedure for appointment, Sub-
Regul ation (5) whereof reads as under

"A sel ected candidate waiting for being appointed
regularly in accordance with these Regulations may be
appoi nted as a tenporary enpl oyee before such regul ar
appoi nt nent agai nst_ a short term vacancy or as a
substitute in place of regular enployee under suspension
pendi ng enquiry or suspension-as-a nmeasure of

puni shnent or on |leave for a period not |ess than one
nonth but not exceeding 3 nonths."

It is not in dispute that by a judgment and order dated 13.2.1987

passed in Wit Petition Nos. 14625 to 14627 of 1986, the Karnataka Hi gh

Court declared the last sentence relating to forfeiture in Regulation 10(5) as
i nval i d, whereupon an anendnent was introduced therein with effect from
13.9.1989 deleting the | ast sentence.

The power of appointnment is vested in the Corporation by reason of

the provisions of the said Act and the Regulations framed thereunder.

"Sel ected candi date’ has been defined in Sub-Regulation (3) of Regulation 2
to nean a candi date whose nanme appears in a list of candidates selected for
appoi ntnent to any service, class or category by the Sel ection Authority.
The said Regul ations provide for method of recruitnent, the qualifications
required therefor, the node of selection, probation etc. A select list for
appoi nt nent of the permanent workman is contained in Sub-Regul ations (4)

and (5) of Regulation 9. Such select list is to be prepared after interview ng
t he candi dates who were found suitable therefor in order of nerit. Sub-
Regul ation (5) of Regulation 10, however, postul ates preparation of a wait
list. The person whose nane appears in such wait |ist may either be

appoi nted as tenporary enpl oyee or engaged as Badli worker on day to day
basis in any vacancy caused by absence of any enpl oyee and woul d be paid

for the nunber of days he works as such either daily or once in a nonth.

The node of appointnent, therefore, postul ates appointnment in three

tiers. The status of a tenporary enployee is higher than a Badli worker.

The nanes of Badli workers are not to be included in the select list but in the
wait list. A select list of selected candi dates prepared by the selection
authority is required to be equal to the nunber of existing vacancies plus
vacanci es that may arise over a period of one year fromthe date of

publication as my be assessed by the Selection Authority and only in
exceptional cases, the validity thereof can be extended for a period not
exceedi ng six months. The select list or the wait list, as the case may be,
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therefore, does not have an indefinite life. A bare perusal of the neno.
dated 13.5.1982 in terns whereof the Respondent was appointed clearly

states that he was appointed in the Corporation and did not have any right
nerely because his services were so utilized on day to day basis. The
services of a Badli worker nmay be discontinued, if for any reason he is not
found suitable for the job for which his services were utilized as Badli. A
Badli worker is eligible for paynent of wages only for the nunber of days

his services are utilized

The contentions of the parties as regard the status of the Respondent
are, therefore, required to be considered in the aforenenti oned backdrop

It is not a case where the Respondent has conpleted 240 days of

service during the period of 12 nonths preceding such termination as

contenpl ated under Section 25-F read with Section 25-B of the Industria

Di sputes Act, 1947. The Badli workers, thus, did not acquire any legal right
to continue in service. ~They were not even entitled to the protection under
the I ndustrial Disputes Act nor the mandatory requirenents of Section 25-F

of the Industrial Disputes were required to be conplied with before

term nating his services, unless they conplete 240 days service within a
peri od of twelve nonths preceding the date of term nation

Even where an adverse report regarding the work of a tenporary

Covernment servant i's made or a prelimnary enquiry on the allegation of

i mproper conduct is carried out, the sane would not stand in the way of the
enpl oyer to term nate his service

See Kaushal Kishore Shukla (supra). This Court in Kaushal Kishore

(supra) distinguished.its earlier decisions in Nepal Singh vs. State of U P.
[(1985) 1 sSCC 56] and Ishwar Chand Jain vs. H gh Court of Punjab and

Haryana [(1988) 3 SCC 370]. The Court noticed that since a tenporary
CGovernment servant is entitled to protection of Article 311(2) of the
Constitution in the same nmanner as a pernmanent CGovernnent servant, very
often the question arises as to whether an order of termination is in
accordance with the contract of service and relevant rules regulating the
tenmporary enploynent or it is by way of punishment and held

"3. In the instant case the respondent was a

temporary governnent servant and there was adverse
report regarding his work which was reflected-in the
adverse remarks made for the year 1977-78. The

conpetent authority held a prelimnary inquiry in the

al | egations of inproper conduct in carrying out

unaut hori sed audit of Boys Fund of an educationa
institution, on result of the prelimnary enquiry no
charges were framed agai nst the respondent, no officer
was appoi nted for holding the departnental inquiry

i nstead the conpetent authority chose to term nate the
respondent’s services in exercise of its power under the
terms of contract as well as under the relevant rul es
applicable to a tenporary governnment servant. |t never

i ntended to dism ss the respondent from service. Hol ding
of prelimnary inquiry does not affect the nature of the
term nation order. The allegati ons nmade agai nst the
respondent contained in the counter-affidavit by way a
defence filed on behalf of the appellants also do not
change the nature and character of the order of

term nation. The Hi gh Court failed to consider the
guestion in proper perspective and it interfered with the
order of term nation in a casual manner."

The terns and conditions of enploynment of a Badli worker nmay have

a statutory flavour but the sane would not nean that it is not otherw se
contractual. So long as a worker remains a Badli worker, he does not enjoy

a status. His services are not protected by reason of any provisions of the
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statute. He does not hold a civil post. A dispute as regard purported
wongful termination of services can be raised only if such term nation takes
place in violation of the nandatory provisions of the statute governing the
services. Services of a tenporary enployee or a badli worker can be

term nated upon conpliance of the contractual or statutory requirenents.

NATURAL JUSTI CE

In Govindaraju (supra), the concerned worknen had worked for nore
than 240 days, his retrenchnent came within the purview of Section 2(00)
(bb) of the Industrial Disputes Act. Despite the fact that provisions
contained in Section 25-F of the Industrial D sputes Act had not been
conplied with, this Court held that as in ternms of Sub-Regulation 5 of
Regul ation 10 his nane shoul d have been renoved fromthe select list,
serious consequences entail as he forfeited his right to enploynent in future
and, thus, the principles of natural justice were required to be conplied with
though no el aborate enquiry woul d be necessary, hol di ng
"\ 005G vi ng an opportunity of explanation would neet the
bare mnimal requirenent of natural justice. Before the
services of an enployee are ternmnated, resulting in
forfeiture of his right to be considered for enpl oynent,
opportunity of expl anati on nmust be afforded to the
enpl oyee concerned. The appel l'ant was not afforded any
opportunity of explanation before the issue of the
i mpugned order; consequently the order is rendered nul
and void being inconsistent with the principles of natura
justice\005."

In that case it was held that the provisions of Section 25-F were not

conplied with. As the statutory requirenments of paynent of conpensation

were conditions precedent for retrenchment of the workman, it was invalid
and operative, and, thus, it was not necessary for this Court to deternine the
| arger question.

CGovi ndaraj u (supra) has been distinguished by this Court in Dr. J.

Shashi dhara Prasad vs. Governor of ‘Karnataka and Another [(1999) 1 SCC

422]. The observation as regard the right of a person to remain in the sel ect
list was doubted in view of the subsequent decisions on the point. This

Court categorically held that a person does not have a right to appointnent
only because his nanme had appeared.in the select list. In a case of Badl

wor ker, his name appears not in the select list but in the wait list. Even in a
case where the order of termnationis found to be bad in law, his nanme can
only be considered to continue in the wait list and, thus, he could not have
been automatically absorbed in the service:

In any event, in the instant cases, it has not been found that the
Respondent was entitled, before his services were termnated, to receive
conpensation in terms of the provisions of Section 25-F of the /lndustrial
Di sputes Act. It was not a case where the services of the Respondent could
have been term nated only in conpliance with the provisions of Section 25-F
and on the Appellant’s failure to do so he had derived a right to continue in
service. Furthernore, in Govindaraju (supra) there was no case of proved
m sconduct nade out against the workman unlike the present cases. In<this
case, the Appellant’s contention that before inposing the punishments upon
t he Respondent, opportunities of hearing had been granted to the concerned
wor kman i s not denied or disputed. [Inposition of such punishnment’ upon the
wor knmen had not been questioned by them They accepted the sane and,
thus, the sane attained finality. The history-sheet of the Respondents clearly
show that opportunities after opportunities had been given to themto
i mprove thenselves but they did not avail the sane. It was in that situation
if the services of the Respondents were found not satisfactory and they were
continued fromservice, no fault can be found with the action the Appellant
herein. There is another aspect of the matter which cannot be | ost sight of.
The Hi gh Court of Karnataka had declared the | ast sentence of Sub-

Regul ation (5) of Regulation 10 as invalid. |In view of such declaration, the
Respondent did not forfeit his right for being considered for appointmnment
fromthe select |ist subject, of course, to fulfillment of other conditions, if
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any. The question as to what extent, principles of natural justice are required
to be conplied with woul d depend upon the fact situation obtaining in each

case. The principles of natural justice cannot be applied in vacuum It

cannot be put in any straight jacket formula. The principles of natura

justice are furthernmore not required to be complied with when it will lead to

an enpty formality. Wat is needed for the enployer in a case of this nature

is to apply the objective criteria for arriving at the subjective satisfaction. |If
the criterias required for arriving at an objective satisfaction stands fulfilled,
the principles of natural justice nay not have to be conplied with, in view

of the fact that the sane stood conplied with before inposing punishments

upon t he Respondents on each occasion and, thus, the Respondents,

therefore, could not have inproved their stand even if a further opportunity

was given. [See Escorts Farns Ltd., Previously known as Ms Escorts Farns
(Rangarh) Ltd. vs. Conm ssioner, Kumaon Division, Nainital, U P. and

O hers [ (2004) 4 sCC 281, Bar Council of India vs. H gh Court of Kerala

(2004) 6 SCC 311, A Unarani vs. Registrar, Cooperative Societies and

O hers (2004) 7 SCC 112] and Diwvi sional Manager, Plantation Division

Andaman & Ni cobar Islands vs. Muinnu Barrick and Qthers (2005) 2 SCC

237] .

STATUS OF BADLIT WORKERS

We have noticed herei nbefore the rel evant provisions of the

Regul ati ons. The status of a Badli cannot be better than a probationer. |f the
services of the probationer can be termnated for not being able to conplete

the period of probation satisfactorily, there is no reason as to why the sane
standard cannot be held to be applicable in the case of Badli worker.

What woul d be the legal requirenents for discharging a probationer

on the ground of his unsatisfactory performance has recently been

consi dered by us in Minicipal Commttee, Sirsa vs. Minshi Ram [JT 2005
(2) SC 117], wherein it was held

"16. Fromthe above, it is clear assum ng that there was
sone sort of misconduct, as noticed in the evidence of
the witnesses of the nanagenent in the cross-

exam nation, the sane could not be used as evi dence by
the Labour Court or by the appellate court for coming to
the conclusion that an order of term nation which is
otherwi se sinpliciter in nature is notivated by any
consi deration other than the decision of the managenent
as to the satisfactory nature of the workman concerned."

It was further observed

"\ 005Assum ng that there was an incident of-m sconduct or
i nconpetency prior to his discharge from service, the
same cannot be ipso facto be terned as m sconduct
requiring an inquiry, it may be a ground for the

enpl oyer’ s assessnent of the worknman's efficiency and
efficacy to retain himin service, unless, of course, the
workman is able to satisfy that the managenent for
reasons other than efficiency wanted to renove himfrom
services by exercising its power of discharge."

The Appel | ant watched t he conduct of the Respondents for an year
and only on conpl etion of the period during which the select list remained
valid, term nated their services as having been found not satisfactory.

In Registrar, Hi gh Court of Gujarat and Another vs. C. G Sharma
[ (2005) 1 SCC 132], this Court observed

"\ 005The order of termination is term nation
sinpliciter and not punitive in nature and, therefore, no
opportunity needs to be given to the respondent herein.
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Since the overall performance of the respondent was
found to be unsatisfactory by the Hi gh Court during the
peri od of probation, it was decided by the Hi gh Court
that the services of the respondent during the period of
probati on of the respondent be term nated because of his
unsuitability for the post. 1In this viewof the matter,
order of termnation sinpliciter cannot be said to be
violative of Articles 14, 16 and 311 of the Constitution.
The Iaw on the point is crystallized that the probationer
remai ns a probationer unl ess he has been confirned on
the basis of the work evaluation. Unless the rel evant
Rul es under which the respondent was appointed as a

Cvil Judge, there is no provision for automatic or
deened confirmati on and/ or deened appoi nt nent on

regul ar establishment or post, and in that view of the
matter, the contentions of the respondent that the
respondent’s services were deened to have been

continued on the expiry of the probation period, are

m sconcei ved. "

CONCLUSI ON

For the reasons aforenentioned, the inpugned judgnents cannot be
sust ai ned which are set aside accordingly. The appeals are all owed.
However, in the facts and circunstances of the case, there wll

as to costs.

be no order




