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A show cause notice was issued to the appellant
by the Comm ssioner of Central Excise demandi ng duty
of Rs. 2,07,64,870.16 for the period from1.7.1998 to
31.1.1999. The appellant conplied with the demand
under protest w thout prejudice to their contentions
and filed a reply to the show cause notice contesting
the various points raised therein. The Conmi ssi oner
ultimately gave a finding that the goods in question had
been renoved fromthe place of manufacture wthout
printing the retail sale price as it was mandatory for
themto print the price once the goods are cleared in
packed condition as per requirenent of Standards of
Wei ghts and Measures Act, 1976. It was adnitted that
it was only stock transfer to the depots of the appellant
fromthe factory gate and retail price was printed at
their depots. The appel | ant contended that stock
transfer is not sale of goods in their case and actua
sal e of goods took place fromtheir depots and before
putting the goods in question for sale-in the market
they had been printing retail sale price on their goods
and when the goods were sold these were having
printed retail sale price. They also contended that the
printed retail sale price was the sol e consideration as
they had | aunched an exchange scheme; that the
goods were sold in the narket with the printed sale
price in packed condition; that central excise duty was
not |leviable at ad valorembasis @18%on all different
nodel s of television sets nanufactured by them  These
contentions were rejected by the Comi ssi oner

On appeal to the Custons, Excise and gold
(Control) Appellate Tribunal (hereinafter referred to as
the Tribunal) against the order of the Comm ssioner, it
was held that colour T.V. is anitemin relation to the
sal e of which the provisions of the Standards of
Wei ghts and Measures Act and Rul es rmade therein to
declare the retail sale price on their packages woul d be
attracted and that under Section 4-A(2) of the Centra
Exci se Act, 1944 excise duty is liable to be paid at the
applicable rate with reference to the retail sale price
after effecting the abatenent fromthe retail sale price
as specified in the said provision and, therefore, the
Tri bunal held that the CTVs are subject to duty @18%
ad val orem
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As regards offer of gifts made by the appell ant,
was stated that notwithstanding free gifts offered by
the appellant to the buyers on the sale of TV sets, the
sal e price charged fromthe buyers will not cease to be
the sol e consideration for such sale and, therefore, the
Tribunal affirned the findings of the Conm ssioner that
it was mandatory for the appellant to print the
maxi mumretail price on the package at tine of
cl earance fromthe factory as per the requirenment of
St andards of Wights and Measures Act, 1976 and it
was the sole consideration for sale. The Tribunal al so
noticed that the appellant is only stock transferring
their goods fromthe factory to their depots and retai
price was printed at their depots; that the stock
transfer is not sal e of goods, actual sale of goods took
pl ace fromtheir depots and when the goods were sold
these were having printed retail sale price on the
packages; ~ that this printed retail sale price was the
sol e consideration for the sale of the goods and the
central excise duty was |leviable @18% ad val orem on
the CTVs as provided in the relevant notification issued
under Section 4-A(a) of the Act.

As regards /the contention put forth by the
appel l ant that the appellant were of bona fide belief
that their case was not covered by the expression "the
retail sale price being the sole consideration for such
sale" and the price had not been printed at the tinme of
clearing the goods and they had indicated soin their
letter to the concerned authorities, the Tribunal took
note of the fact that the appellant shoul d have printed
the maximumretail price on the packages before
clearing the goods fromtheir factory; that in order to
bye-pass the rigors of the |l egal provisions relating to
the maximumretail price based paynent of duty, they
post poned the printing of nmaximumretail price before
clearance fromthe factory prem ses to the depots;
that this was done with the sole intention to avoid
paynment of duty at the appropriate rate applicable to
their goods; that, therefore, there was hardly any
circunstance for the appellant to raise the plea of bona
fide belief. The Tribunal was of the view that the
ext ended period for the demand of duty and the pena
provi si ons under Section 11-AB and 11- AC have been
rightly invoked by the Commi ssioner. The Tribunal was
not inpressed with the decisions cited before.it, viz.,
Cenent Marketing Co. of India Ltd. vs. Assi st ant
Comm ssi oner of Sales Tax and O's., 1980 ELT
295, Pushpam Pharnmaceutical s Conmpany vs.

Col l ector of Central Excise, Bonbay, 1995 (78) ELT
401 (SC), State of Utar Pradesh & Os. Vs.
Kasturi Lal Har Lal, 1987 (67) ELT 154, Hi ndustan
Steel Ltd. vs. The State of Orissa, 1970 (25) STC
211, and State of Madhya Pradesh vs. Bharat

Heavy El ectricals, 1998 (99) ELT 33 (SO

The argunents advanced before the
Conmmi ssioner and the Tribunal are reiterated before us
on the nerits of the matter.

The sol e question that arises for consideration in
the present case is whether the appellant was required
to pay excise duty at ad valorembasis or at specific
rates as provided in the relevant notification. Prior to
2.6.1998 only one duty was |eviable on the col our

it
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tel evision sets and, that is, at the rate of 18% ad

val orem and the duty was required to be paid on the
basis of maximumretail price printed after allow ng an
abatement of 30%on the retail sale price. But by
notification issued on 2.6.1998 it was indicated that
where the manufacturer did not print the retail price on
the package of the colour television receivers or where
such a retail sale price was not the retail sale price as
contenplated in the explanation to the notification, that
is, in a case where the retail sale price either did not
i nclude the elenents required to be included by the

expl anation or where the retail sale price was not the
sol e consideration for the sale, then in all such cases
specific rate of duty ranging from Rs. 1500/- per set to
Rs. 5400/- per set was leviable dependi ng upon the

size of screen of CTVs. The appel | ant cont ended t hat
they have | auncheda gift scheme in which they were
giving VIP suit cases and cordl ess head phone as gifts
free of cost and clained that they were entitled to pay
specific rate of duty. The ‘basi c pl ea was that they had
not printed any sale price of colour television sets at
the tinme of clearance fromtheir factory gate and the
price of fer was not the sole consideration in the said
transaction inasnuch as certain gifts were involved. It
has been found as a matter of fact by the Tribunal and
by the Comm ssioner that the appellant had cleared the
goods fromfactory without indicatingthe price thereof
but affixed the price in their depots: Therefore, it is
clear that the whol e object of renpving the goods from
their factory prem ses to their depots was with the

pur pose of getting over the paynent of higher duty.

The Standards of Weights and Measures (Packaged
Comodities) Rules, 1977 specifically provides that

every package shall bear thereon or on alabel securely
affixed thereto a definite, plain and conspi cuous

decl arati on among other things the sale price of the
package. Therefore, though the goods were

mar keted fromthe depots of the appellant it is clear
that the sanme was done after affixing the price and that
becorme the sale price of the goods in question
Notwi t hstanding the free gifts offered by the appell ant
to the buyers on the sale of television sets, as noticed
by the Tribunal, the sale price charged fromthe buyers
will not cease to be the sole consideration for such sale.
The offer of gifts was only incidental benefits and not
the part of the consideration to be paid in regard to
television sets as such. Fromtotality of the

ci rcunmst ances and the nature of transacti on conducted

by the appellant, the view taken by the Tribunal that
the stock transfer fromtheir factory to their depots
woul d not anpunt to sal e of goods and actual sal e of
goods took place fromtheir depots and when the goods
were sold they were having printed retail price on the
packages and al so that the sale price charged fromthe
buyers was the sale transaction notw thstanding there
were free gifts that had been offered thus stands to
reason and does not call for our interference.

Now t he ot her aspect that has to be considered is
whet her penalty inmposed under Section 11-AC and
i nterest under Section 11-AB was justified in the
circunstances that arise in the case. The
Conmi ssi oner had i nposed penalty to an extent of Rs.
2,07,64,870. 16 equivalent to the duty that was payable
by the appellant. Under Section 11-AC of the Centra
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Exci se Act, the manner in which the whol e transaction
went on nakes it very clear that the appellant becane
liable to pay duty under the circunstances which

warrant application of the provisions of Section 11-A(i)
and, therefore, we think if the authorities chose to

i npose penalty equivalent to duty payable by the
appel l ant, we do not think, there is any justification for
us to interfere with the sane. The deci sions adverted to
by the | earned counsel have different conpl exi ons and
bearing. These cited cases arose in the circunmstances
where certain actions had been taken in bona fide belief
or the parties were under bona fide doubt as to under
what tariff itemthey had to pay tax in question or
where the assessee was under bona fide belief that his
conpany was not required to be regi stered as deal er
under the Sal es Tax Act. I'n_the present case, earlier
the appell ant was paying duty at the rate of 18% ad

val oremon the maximumretail price. It is only after
2.6.1998 change was sought by the appellant by not
printing the price on the packed goods by renoving the
same to their depots fromtheir factory in order to
claimthat the packed goods had not been priced at the
time of their renoval fromthe factory and gifts were

of fered by the appellant to indicate that the
consideration in the sale transacti on was not solely the
price. These factors, we think, were rightly taken
note of by the authorities and the penalty inposed

need not be considered in the present proceedings.

In the result, the appeal is dism ssed.




