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The appellant, Ram Kunar. along with seven other co-
accused was tried for the nurder of deceased Bal want Singh
at about 9.30 Ph on the night of" 30th Septenber. 1982 at
vill age Shangarh near Nilokherii inthe State of Punjab
Five co-accused were convicted under section 302 read with
section 148 while the appell ant was convi cted under section
302 of The Indian-Panel Code and was sentenced ‘to suffer
life inprisonment. The appeal before the Hi gh Court failed
and in the application for enhancenent of sentence filed by
the compl ai nant the Hi gh Court inmposed a fine of Rs.25,000/-
on the appellant. The rest of the co-accused were acquitted
The appel l ant. having obtained special |eave to appeal has
preferred this crinm nal appeal

We have heard | earned counsel for the appellant as well
as the Ilearned counsel for the respondent-State in support
of their respective stands. It rmust be stated at the outset
that there are concurrent findings of facts recorded by both
the courts below whereby it is found that the appell ant was
instrunmental in giving pistol shot injury on the forehead of
the deceased, Balwant Singh on that fateful night. For
arriving at the said finding reliance was placed by both the
courts on the eye-w tness account of prosecution w tness no.
4, Dalel Singh, brother of the deceased who is said to be
present with the deceased in the bara. Reliance is also
pl aced on the evidence of PWS, Mansa Ram father of the
deceased who was al so sleeping nearby on his cot. In order
to appreciate the grievance voiced on behalf of the
appel l ant by his |earned counsel, it is necessary to note a
f ew background facts.

Bal want Si ngh, deceased was the vyounger brother of
Dal el Singh PW4. They had anot her brother Bal dev Singh, who
was youngest of themall. Al three of themwere married and
used to live separately. Their father, Mansa Ram PWJ5 used
to reside wth Baldev Singh, the youngest son. Near the
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house of Dalel Singh PW4, there was a vacant site of |and
which stood in the name of Mansa Ram father of Dal el Singh
PW4. This bara was the bone of contention between the
conpl ai nant side and the side of the accused. Mansa Ram PW5
cl ai med ownership and possession of this bara while one
Surta Ram son of Chhaju Ram cl ai med ownership of the bara
in hinself. Appellant, Ram Kumar, is the son of Surta Ram
It is the case of the prosecution that a Ilitigation
regarding this bara was pending in court since years and the
trial court had decided the same in favour of Mansa Ram
Agai nst that decision an appeal was pending in the High
Court on behalf of Surta Ram father of appellant Ram Kumar
It is the further case of the prosecution that pending this
appeal, Ram Kunar on behalf of his father was insisting the
conplainant’s side to vacate the bara. That two days prior
to the incident, i.e. on 28.9.82 the appellant Ram Kunmar and
accused Shansher Singh canme. to the bara, abused the
conpl ai.nant and ~asked them to vacate the bara. They again
came on 29.9.82, previous day of the incident, abused them
and asked themto vacate the bara. Because of these threats,
the conplai nant-si de convened a Panchayat neeting on the day
of the incident, i.e. 30.9.82 and although the accused were
summoned they did not turn up in the Panchayat. The
Panchayat dispersed  after waiting for two hours and then
followed the fateful incident on the night of that very day.
As deposed to by conpl ai nant PW4, before the trial court at
about 9.30 to 10 PM the conpl ai nant, deceased Bal want Si ngh
and also their father, Minsa Ram were Ilying on their
respective cots in front side of the bara. Mansa Ram was on
his cot in the door of the bara. That at that time, a fiat
car of creamcolour arrived there and the driver of the car
brought it near the cots. Six persons alighted fromthe car
They included, anobngst others, the appellant Ram Kumar and
co- accused Shansher Singh and started abusing them' They
wanted to know why they had not vacated the bara although
they had insisted for two days. Wen Balwant Singh was in
the process of getting up, the (accused, except Ram Kumar
chal | enged that a | esson should be taught to the conpl ai nant
for not vacating the bara. At that juncture the appellant,
Ram Kurmmar fired a shot from his pistol which hit Bal want
Si ngh.  Bal want Singh fell down on the ground. The
conpl ai nant and his father, Mansa Ram raised an alarm By
that time, the accused persons bolted away in the said car

In connection with this incident, a police conplaint
was | odged. The deceased was, in the neantine, renoved to
the Hospital at N lokheri in injured condition. But wthin
hal f an hour, he expired in the hospital. The case whi ch was
originally registered under section 307 was thereafter
converted to section 302 IPC. Al these accused  were
committed to the court of Sessions to stand their trial
After recordi ng evidence offered by the prosecution and
after hearing the accused, the |earned Sessions Judge came
go the conclusion that the appellant and other five co-
accused were gquilty of the offences wth which they were
charged and convicted and sentenced themas aforesaid, it is
thereafter, that in their appeal, the Hi gh court acquitted
ot her co-accused but naintained the conviction and sentence
of the appellant under section 302 |IPC and on conpl ainant’s
applicati on enhances the punishment by inposing the fine of
Rs 25,000/- in the appellant as noted earlier

As this is an appeal on special |eave, the concurrent
findings reached by both the courts on evidence cannot be
lightly brushed aside and unless it 1is shown that the
findings are against the weight of evidence or vitiated by
any error of law, normally this Court would not interfere as
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a matter of course wth such findings. It is in that |ight
that we have to consider the main contentions canvassed by
the | earned counsel for the appellant in support of this
appeal

Learned counsel took us through the relevant evidence
of the alleged eye-wi tnesses. According to him thisis a
case of blind nurder and the so called eye witnesses were
not present in the bars at the time when the deceased
suffered from pistol injury. Nor supporting this contention
he subnmitted that the bara in which the incident occurred,
bel onged to deceased while the eye wi tnesses were staying
separately. He invited our attention to what PW4. Dale
Singh stated in this regard. The wtness had stated that
besi des Bal want Singh deceased, Baldev is also his brother
and all of them were residing separately. However, in the
very next line, he stated that there was a joint bara in the
nane of his father and that bara was allotted to themin
consol i dati on proceedings about 30 years back and that they
had constructed a cattle shed in that bara. The w tness had
further stated that they wused to sleep in order to protect
their cattle. 1t is, therefore, not possible to agree with
the contention of the | earned counsel for the appellant that
there was no occasion for this witness or even his father
Mansa Ram to sleep  in this bara. It has also to-be kept in
view that there was bitter litigation pending in connection
with the ownership of this bara between the conplainant’s
side and the accused’s side. The conplainant’s side had
succeeded in the District Court and the appeal was pending
in the High Court. Even apart fromthat, the evidence of PW
4 shows that two days prior to the date of the incident, the
appel l ant Ram Kumar and  hi s supporters had abused them and
asked them to vacate the bara and that attenpt failed. The
act was also repeated on the previous day and even on the
date of the incident, a Panchayat had to be convened by the
conpl ai nant’ s side where the accused did not remain present
and in that sequence the incident that occurred on the night
of that very day had to be appreciated. Wien such const ant
threats were given by the appellant and his supporters in
connection with the bara, it would be quite natural for the
witnesses to sleep with the deceased in the said bara to
protect their possession. Consequently, it is not possible
to agree with the contention of the |earned senior counse
for the appellant that these witnesses would not have been
present in the bara at the time of the incident.

It was next submitted that the first information report
was filed very late. It is difficult to appreciate this
contention. The H gh Court was right when it took the view
that the evidence of ASI Vijender Singh PW210, who recorded
the statement of PW4 Dalel Singh by way of FIR, Ex. PE had
done so at about 12.20 A h. on that very night. It is easy
to visualize that when the incident occurred at bara between
9.30 and 10 PM at night and when effort was to be rmade first
to remove the injured to the hospital at NI okheri which was
a couple of kilonetres away and when evidence shows that
they had to requisition the vehicle of one Sikh, as stated
by the witness, Mansa Ram PW5, it would naturally take sone
time. After the injured was renoved to the hospital in the
j eep brought by Bal dev who took the victimto the hospital,
the witness had proceeded towards the police station but at
the bus stop of the village on the GT. Roads ASI
acconpani ed with constables nmet himand then i medi ately on
the bus stop itself the conplaint was recorded. It is also
in evidence of ASI, Singh Ram PW7, that while he was on
duty in Control Room on 30.9.82 at Karnal at about 23.08
hours, during the night intervening 30.9.82 and 1.10.82, he
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had received a telephonic nessage that there was firing
going on in village Shangarh and on inquiry he was told that
the name of the informant was Kishan. He was further
i nfornmed that tel ephone of Butana Police Station was out of
order. He then made entry in the | og book and passed an the
nmessage to Police Station Butana for proceeding to village
Siangarh to find out as to what had happened. That he had
passed on this nmessage to Police Station Butana at about
11.10 P.M and it is thereafter that the police could reach
the village Shangarh and record the statenent of the witness
PW4 and an FIR. All this would naturally take sone tine. It
could not, therefore, be said that the recording of FIR was
undul y del ayed.

The |l earned senior counsel next subnmitted that if the
i nformati on had reached Sub |nspector, Vijender Singh PW10
at about 11.10 PM on 30.9.82 when he received the wirel ess
nmessage which had stated that - firing was taking place at
11.08 PM it is not possible to believe that the firing had
taken place in the bara between 9.30 to 10 PM and this
showed that - the prosecution-had ante-tined the incident- It
is difficult to agree with this contention As noted earlier
Singh Ram PW7, hinself~ has stated that he had received
tel ephoni c nessage fromvillage Shangarh by about 11.08 PM
that firing was going on. Therefore, the nessage nust have
been flashed after the firing had taken place. In the
process of receiving the said nessage, the w tness was al so
informed that earlier an attenpt was made to tel ephone P.S.
Butana but it was  out of order and thereafter this nmessage
was sent to Karnal Police Control Room This process itself
woul d take quite sone tine. Secondly, even if the firing had
taken place at about 10 PMits infornmation would have taken
sone time before it could reach a stranger |ike Kishan and
then Kishan nade unsuccessful attenpt to contact Butani PS
and as he could not do so then he contacted Control Room at
Karnal. By that times it was informed that the firing had
taken place at 11.08 P.M Thus, the difference of one hour
one way or the other would not make any difference or would
not necessarily falsify the prosecution case that firing had
taken place in the bara of Balwant Singh situated at vill age
Shangarh on that night or that the prosecution had tried to
ante-tine the incident with a view to make the presence of
eye-wi tnesses available on the spot as alleged. 1In this
connection? it nmay also be noted that the Hi gh Court has
rejected this contention by observing that when there were
constant threats to the possession of the bara by the
conpl ainants side it would be natural for the wtnesses to
remain present in the bara to protect the same and 10 P. M
or so was not a tinme when the wtnesses (would  have
necessarily gone to sleep under such circunstances or that
they would not keep awake at that hour. W nay al so note
that the Hi gh Court has rightly placed reliance on the
evi dence of PW2 who stated that sone sem -di gested food was
present in the stomach when he performed the post nortem and
that if the deceased had died at 10.40 AMon 1st Cctober
1982, then he would have probably taken his food at 7 PM on
the earlier evening. That it nornmally took for the food
eaten by peasants in Haryana four to six hours to | eave the
stomach. After the deceased had been injured, the process of
di gestion had probably slowed down. Wen these factors are
taken into consideration, it becomes obvious that the two
eye W tnesses were right when they stated that the
occurrence took place at about 9.30 to 10 PM on Septenber
30, 1982 at village Shangarh and that in the nonths of
sunmer, in a well populated village |ike Shanmgarh people
hardly go to sleep before 10 to 11 PM In our view the
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aforesaid reasoning of the H gh Court is well sustained on
evi dence and therefore, it is not possible to agree with the
submi ssi on of the | earned counsel for the appellant that the
incident was tried to be ante-tinmed by the prosecution or
that the eye witnesses would not have been present and it
was a blind murder.

It was next subnitted that the nedical evidence showed
that the deceased had received the bullet only on the left
side of his face and that would indicate that he nmust be
sl eeping when the pistol injury was given to him Even this
subm ssi on cannot be of any use to the appellant for the
simpl e reason that being apprehensive of injury from pistol,
the deceased would naturally have turned his face to avoid
the injury and in the process mght have been hit on the
| eft side because only one shot was fired at the deceased.

It was next contended that the statenent Ex. DL and DL-
1 made in the remand application by the police did not
inmplicate the appellant. This submi ssion was rightly
rejected by the High Court which has observed that the
English ‘translation was defective and t he origina
application in H ndi showed that Ram Kunmar, appellant was in
the conpany of other persons and had appeared on the scene
and fired the fatal ~shot. Even if sone other persons were
mentioned in the remand  applications, once the appellant’s

nanme was clearly nentioned in the applications, his
i nvol venent in the incident does not get inany way | essened
or obliterated. It is also pertinent to note that the

evi dence given by PW4 in connection wth what had happened
on the day of the incident when Panchayat was convened and
even on previous two days, ~could not “be effectively
chal l enged in the cross-exam nation

It was next contended by the |earned counsel for the
appellant that the road near the bara was a zig-zag and
narrow one and the car could not have  cone carrying the
appel l ant and the other accused as alleged by the
prosecution. Even this contention cannot be accepted for the
sinple reason that in the cross-exam nation of the witness
PW4, it has been brought out by the defence itself that on
one side of their bara, agricultural |and was situated and
even in further cross-examnation of the same wtness, it
has been brought out that there was sufficient” electric
light on the vacant place towards which their bara opened.
It is also further pertinent to note that there was no
cross-exam nation of these witnesses on the aspect whether
the car could have come or not on the spot-or whether there
was any zig-zag road. In fact, such a suggestion was not
even put to any of the eye witnesses. Therefore, it is too
late in the day for the |earned counsel to submt that the
car could not have cone near the spot. So far as the
presence of electric light is concerned, the w tness had
clearly stated that there were nunber of bul bs near the bara
and they were burning.

Learned counsel then submitted that the w tness Mansa
Ram had a weak eye-sight. Even this subm ssion cannot be of
any avail for the sinple reason that when cross-exam ned,
the witness Mnsa Ram PW5, stated his eye sight had becone
weak after the death of his younger son, Balwant Singh and
that his long distance eye sight was all right.

It was next submitted that if according to the
prosecution three persons were sleeping in the bara on their
cots, how only one cot was found by the police. In this
connection it has to be observed that in the cross-
exam nati on of wtness Manss Ram PWS5, it was brought out
that a nunber of persons were sitting on their cots when
they had collected at the spot after the incident and the
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other cots |ying on the spot were renoved for that purpose
and only one cot on which the deceased was sl eeping at the
time of the incident was not renmoved from the spot. This
expl anation, which 1is accepted by both the courts bel ow,
cannot be said to be in any way an unreasonabl e expl anati on.

It was then contended that the FIRitself appeared to
be a concocted one and as such detail ed avernments were nade
therein and such detailed avernments could not be witten on
the bus stand as alleged by PW4, Dalel Singh. It is
pertinent to note that not hi ng substanti al in this
connection could be taken out in the cross-exam nation. The
statenment of the witness in respect of the recording of the
FIR on the bus stand is fully corroborated by the evidence
of ASI, Vijay Singh. Even such a contention was not
canvassed before the H. gh Court in support of the appeal. It
is, therefore, clearly an after-thought.

It was also contended that according to the version of
the eye witnesses they waited for about one or one and a
hal f hour = at village Shangarh after the incident before
taking the ~victimto the hospital and this was inprobable.
We fail to appreciate this submission. It has to be kept in
vi ew that between 9.30 to 10 PMthe incident had happened at
the village. The accused who had come in car had thereafter
fled. Villagers had gathered on the spot. The evidence shows
that they were in/ search of a vehicle to take the deceased
to the hospital at N lokheri which was a couple of
kil ometres away. After procuring the jeep, they could take
the victim to the hospital. That woul'd naturally take quite
some time. Therefore, one and a half hours cannot be said to
be an unduly | ong period which had el apsed before the victim
could be taken to the hospital.

It was next contended that when the investigating
officer had admtted that he had recorded statement of
several persons, evidence at the stage of trial was given
only by the victimis close relatives - PW4, his elder
brother and PW5, his father. In _our view when the eye
wi t nesses who were in conpany of the deceased at the tine of
the assault and who had wi tnessed the assault were exani ned
there remained no occasion to examne other wtnesses who
obviously had cone on the spot after the incident and woul d
not have thrown any light on the actual happening of the
incident. It was not the case of any one that along with the
deceased and the eye witnesses there were any  other
Wi tnesses present in the bara when the assault was nounted
by the accused. Consequently, this argunent is of no avai
to the appellant.

It was lastly submtted that the H gh Court ought not
to have inposed the fine of Rs. 25,000/- in the application
filed by the conplainant. In our view, this  contention
cannot be of any avail for the sinple reason that when the
Hi gh Court found that the deceased was done away with in
such a brutal manner on the night of the incident, the
accused should bear the fine of Rs. 25,000/-. It could not
have been said that such a discretionary order was not
justified in the facts and circunstances of the case.

These are the only subm ssions made by the |earned
counsel for the appellant. W find no substance in any of
them In the result the appeal fails and is dismssed. The
appel | ant was rel eased on bail pending this appeal. H s bai
bonds are, therefore, ordered to be cancelled. He is
directed to be taken in custody to serve out the remaining
part of the sentence inposed on him




