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ACT:

Punj ab Excise Act and Rules made thereunder-Principle
of natural justice of giving opportunity to be heard does
not come into play when the demand is nerely for payment of
a sum becom ng due under the conditions of the licence.

Constitution of “India, 1950, Entry 51 of List 1l of
Schedule VIl read with section 31 of the Punjab Excise Act-
Still-head duty is neither a duty of excise nor ' can be

regarded as a tax of any kind whatsoever.

HEADNOTE:

Condition 8 of the licence to run |liquor ‘vends in
various parts of Punjab during the financial year 1965-66
laid down: (i) the licensee shall lift each nonth the
proportionate quota for the nonth fixed for his vends or
deposit still-head duty realisable thereof (ii) Any
deficiency in the anbunt of still-head duty realisable from

the lifting of the full proportionate quota due to the short
lifting of the quota by the licensee or non-deposit of the
still-head duty nay be realised fromthe anount of security
deposited by the licensee at the time of grant of |icence;
(iii) the resultant deficiency in the anount of security
shal | be nade good by the licensee within seven days of such
adj ustrrent and (iv) if there is short lifting of
proportionate quota or short deposit of still-head duty
continues for two consecutive mnonths or the licensee fails
to make wup the deficiency in the amount of security wthin
the prescribed period of seven days, his licence nmay be
cancelled in addition to the recovery of still-head duty.
Respondent Ajudhia Nath who was granted the necessary
licences under the relevant provisions of the Punjab Excise
Act and the Rules framed thereunder, was unable to lift the
m ni mum quota of country liquor and also failed to deposit
the still-head duty which becanme payable by him under
condition No. 8. On an application nade by him claimng
relief in the matter of paynment of suns which had fallen
due, such relief was granted to himin part by the Excise
and Taxation Conm ssioner, Punjab, on the ground that the
liquor trade was badly affected by reason of the novenment of
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popul ation in the border area of Punjab on account of the
hostilities which broke out between India and Pakistan in
the month of Septenber 1965. Not satisfied with the relief
so granted Ajudhia Nath filed two petitions under Article
226 of the Constitution before the H gh Court of Punjab and

Haryana claimng, inter alia, that still-head duty was an
excise duty which could be levied only on nanufacture of
goods and which he was not |liable to pay by reason of the

adnmtted fact he was not a manufacturer of Liquor and that
he was not given the opportunity of being heard in the
matter covered by the applications claimng relief. The
petitions were allowed and the Letters Patent Appeals
preferred by the State were dism ssed. Hence the appeal s by
speci al | eave.

687

Al'l owi ng the appeal s, the Court
N

HELD: 1. The demand for the short-fall in still-head
duty was ‘based on the ternms of a binding contract and it
sought to enforce the liabilities arising out of nutually
agreed conditions of auction. -Such-a demand could not be
equated with a notice requiring the |I|iquor vendor to show
cause why his licence should not be cancelled. Although an
opportunity of being heard has to be given to a |iquor

vendor when his licence is sought to be cancelled, the sane
principle of natural justice does not  conme into play when
the demand is nerely for payment of a sum becomni ng due under
the conditions subject to which the licence was granted.
[691 G H, 692A, E-F]

Har Shankar and others v. The Dy. Excise & Taxation
Conmi ssi oner and others [1973] 3 SCR 254; ShyamlLal v. State
of Punjab, AIR 1976 SC 2045; State of Punjab v. Ml kh Raj
and Co., AIR 1977 SC 1550 and The State of Punjab v. Balbir
Singh and others, AR 1977 SC 1717, fol | owed.

2: 1. A conbined reading of Entry 51 of List Il of
Schedule VIl to the Constitution of India and section 31 of
the Punjab Excise Act no doubt nmakes it clear that a duty of
excise on alcoholic liquors neant for human consunption
cannot be recovered from a person unless any -one of the
three clauses of section 31 covers his business activities.
[693 C- D, 694A]

2: 2. Still-head duty is not a duty of excise inview
of the dicta laid down by the Suprene Court to the effect
that the short fall in still-head duty represents nothing

but sunms recoverable from the |licensees wunder-a contract
which was entered into by themwith their eyes open-and that
they cannot be allowed to have the best of both the words by
exploiting the contract so long as it suits themand by
repudiating it if and when it does not work to  their
advant age. [694 B-(

Har Shankar and others v. The Dy. Excise & Taxation
Conmi ssioner and others, [1973] 3 SCR 254; State of Punjab
v. Bal bir Singh and others, AIR 1977 SC 1717, appli ed.

2: 3. Condition No. 8 of the licence does not involve
the inposition of a duty of excise but nakes provision only
for recovery of suns becom ng due under a contract. The
licensees are not connected in any manner whatsoever with
the manufacture of alcoholic [iquor and there was,
therefore, no question at all of levying a duty of excise on
their operations which were confined nerely to the sale of
liquor manufactured by others and which, t her ef ore,
conmenced only after the process of manufacture was
conpl etely over. [696 E-{

Ms. Bhajan Lal Saran Singh & Co. v. State of Punjab
and others, 1967 Current Law Journal (Punjab and Haryana)
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460; State of MP. v. Firm Goppulal, [1976] 2 SCR 1041;
Exci se Commi ssioner, U. P., Allahabad and others v. Ram Kumar
and others, [1976] 3 SCC 540, distinguished.

3: 1. On the facts of this case still-head duty cannot
be regarded as a tax of sone other kind nor can the question
whet her it does amount to such a tax
688
(for levying which the State |acks authority) be allowed to
be raised since it was never raised at any earlier stage and
its consideration is bound to work prejudice to the cause of
the appellants. Further there is no inpedinent in the way of
the demand bei ng regarded as the enforcenment of an
obligation arising under the contracts which the |icensees
had entered into and exploited so | ong as the same worked to
their advantage and which were fully perm ssible under sub-
section (3) of section 34 of the Punjab Excise Act. [696 H
697 A- B]

3:72. Cause (b)y of sub-section (3) of section 34 of
the Punjab Excise Act allows inpositions of conditions on
grant of the licences in addition to the paynment of the
licence fees whichis a mtter covered by clause (a).
Condition No. 8 is, therefore, fully enforceable and there
is no reason why still-head duty shoul d be regarded as a tax
of any ki nd what soever. [697 D E

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1665 and
1666 of 1970.

Fromthe order dated the 25th July, 1968 of the Punjab
and Haryana Hi gh Court in LPA Nos. 230 & 240 of 1968.

MS. Dhillon for the Appellant in both the appeals.

Tirath Singh Mnjral, GK Arora,~ S.S. Mnjral and
Gaut am Bannerjee for the Respondents in both the appeals.

The Judgrment of the Court was delivered by

KOSHAL J. By this judgment ‘we shall dispose of Civi
Appeal s Nos. 1665 and 1666 of 1970 .in which conmmon questi ons
of law have arisen for determ nation by this Court.

2. The facts leading to the tw appeal s-are undi sputed
and may be briefly stated thus. Licences to run liquor vends
in various parts of Punjab during the financial year 1965-66
were sold by public auction shortly before the 1st April,
1965. Auctions were held at nunerous places subject to
identical conditions which were supplied to the bidders in
witing. Condition No. 8 which is material for our purposes
i s reproduced bel ow

"That the licensee shall [|ift each nmonth the
proportionate quota for the nonth fixed for his vend

(s) or deposit still-head duty realisable thereon. In

the event of any deficiency in the anpbunt of still-head

duty realisable from the lifting of the | ful
proportionate quota due to the short lifting of the
guota by the licensee or non-deposit of the amount of
the still-head duty, the said deficiency my be
realised fromthe anmount of security deposited by

689

himat the time of grant of licence. The resulting

deficiency in the amount of security shall be nade good

by the Ilicensee within 7 days of such adjustnent. In
case the short lifting of proportionate quota or short
deposit of still-head duty conti nues for t wo

consecutive nmonths or the licensee fails to make up the
deficiency in the anobunt of security wthin the
prescribed period of 7 days, his Ilicence may be
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cancelled in addition to the recovery of deficiency in

still-head duty."

Aj udhia Nath who figures as respondent No. 1 in each of
the two appeals and who carries on business of selling
country liquor either in his own nane or in the nane and
style of Ms. Ajudhia Nath Bal Mikand (a business concern
arrayed as respondent No. 2 in Cvil Appeal No. 1665 of
1970) was the highest bidder for the auctions pertaining to
5 villages situated in the district of Anritsar and a couple
of villages in Ferozepur district. Accordingly the auctions
were sanctioned in his favour and he was granted the
necessary |licences wunder the relevant provisions of the
Punj ab Excise Act (hereinafter referred to as the Act) and
the rules franed thereunder.

The licensee started his Iliquour selling business in
the said seven villages onthe 1st April, 1965. By the cl ose
of the financial year 1965-66; however, he was wunable to
[ift the m nimum quota of country liquor and also failed to
deposit the still-head duty which becane payable by him
under condition No. 8 above extracted. He nade applications
claimng relief in the natter of paynent of suns which had
fallen due and such relief was granted to himin part by the
Exci se & Taxation Conmi ssioner, Punjab, on the ground that
sal es of country liquor -~ had been adversely affected by
reason of the novenent of population in the border areas of
Punj ab on account of the hostilities which broke out between
India and Pakistan in the nonth of  September 1965. Not
satisfied with the relief so granted A udhianath filed two
petitions under article 226 of the Constitution of India
before the Hi gh Court of Punjab-and Haryana cl aim ng, inter
alia, that still-head duty was an excise duty which could be
I evied only on manufacture of goods and which he was not
liable to pay by reason of the admitted fact that he was not
a manufacturer of liquor. A grouse was also nade by him of
the fact that the applications claimng relief had been
decided without affording to himan opportunity of being
heard. One of those petitions (Civil Wit Petition No. 2034
of 1966) related to
690
vends functioning in the two villages of Ferozepur District,
while the other (Cvil Wit Petition Nos 2035 of 1966)
covered the 5 vends located in the 5 villages of Amritsar
District. The petitions were allowed by a single order dated
the 9th May, 1967 passed by D.K WMhajan, J., on the sole
ground that a simlar petition (Cvil Wit Petition No. 2021
of 1966) had been allowed by Gurdev Singh, J., on-the 27th
March, 1966. The proceedings for the recovery of the short
fall in the deposit of still-head duty by Aj udhia Nath which
had been initiated by the State of Punjab and its concerned
officers (appellants Nos. 1 to 4 in each of the appeals
before us) were quashed and the Excise and' Taxation
Conmi ssi oner, Punjab (appellant No. 2 in both the appeals)
was directed to dispose of the "cases" of the respondents
"in accordance with |aw after hearing the petitioners". D.K
Mahaj an, J., adopted all the reasons on which Gurdev Singh
J., had based his order above nentioned.

Letters Patent Appeals preferred by the 4 appellants to
the Division Bench of the Hgh Court were summarily
di sm ssed by Mehar Singh and Tuli, JJ., for the reason that
a Letters Patent Appeal against the judgment of Gurdev
Si ngh, J., above nentioned had nmet the sane fate.

It is against the judgment of the Division Bench (which
is dated the 29th August, 1969) that each of the appeals
bef ore us has been fil ed.

3. M. Dhillon, |earned counsel for the appellants had
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drawn our attention to The State of Punjab v. Bal bir Singh
and Gt hers, which reversed the judgnent of Gurdev Singh, J.,
nmenti oned above and has contended that the very basis of the
i mpugned judgnent has consequently fallen to the ground. The
contention is correct. As pointed out in Balbir Singh s case
(supra) the judgnent of @urdev Singh, J., in Cvil Wit
Petition No. 2021 of 1966 had proceeded nerely on the ground
that the petitioner-firmtherein had not been given an
opportunity of being heard in relation to the denmand notice

issued to it for paynment of the still-head duty on the
entire mnimm quantity of liquor which that firm was
required to I|ift under the licence. In differing with the
Vi ew

691

expressed by GCurdev Singh, J., this Court made a reference

to the follow ng observations of Chandrachud, J., (as he

then was) in Har ~Shanker and - Others v. The Dy. Excise &

Taxat i on Commi ssi oner -and O hers which was foll owed i n Shyam
Lal v. State of Punjab

"“The announcenent ~ of conditions governing the

auctions was in the nature of an invitation to an offer

to those who were interested in the sale of country

liquor. The bids given'in the auctions were offers made

by prospective vendors to the CGover nrent . The
Government’s /acceptance of those bi ds was the
acceptance of wlling offers mde to it. On such

acceptance, the contract between the bidders and the
CGovernment becane concluded and~ a binding agreenent
cane into exi stence between them The successfu

bi dders were then granted | icences evidencing the terns
of contract between them and the Governnent, under
whi ch they becamre entitled to sell liquor. The
licensees exploited the respective licences for a
portion of the period of their currency, presumably in
expectation of a profit. Conmercial considerations my
have revealed an error of judgrment in the initia

assessment of profitability of the adventure but that
is a normal incident of the trading transactions. Those
who contract with open eyes nust accept the burdens of
the contract along with its benefits. The powers of the
Fi nanci al Commissioner to grant- liquor licences by
auction and to collect licence fees through the nmedi um
of auctions cannot by wit petitions be questioned by
those who, had their venture succeeded, would have
relied upon those very powers to found a l'egal claim

Reci procal rights and obligations ‘arising  out of
contract do not depend for their enforceability upon
whet her a contracting party finds it prudent to abide
by the terns of the contract. By such a test no
contract could ever have a binding force."

and concluded that the denmand for the short-fall “in still-
head duty was based on the termof a binding contract and
that it sought to enforce the liabilities arising out of

mutual |y agreed conditions of auction. Such a demand, in-the
opi nion of this
692
Court, could not be equated with a notice requiring the
i quor vendor to show cause why his |licence should not be
cancelled. In making this distinction this Court further
relied upon State of Punjab v. Mil kh Raj and Co. wherein it
was observed: -
"It was also held there that a cancellation of the
Iicence under section 36 of the Punjab Excise Act,
1914, had to take place quasi-judicially after due
service of the notice on the |licensee to show cause why
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it should not be cancelled. Al though, the nmerits of the
| ast nentioned proposition need not be exam ned by us
as it rests on a sound footing, vyet, we find it
difficult to uphold the order that the demand for a sum
of Rs. 36,636. On account of short-fall should al so be
guashed on account of non-conpliance wth rules of
natural justice in cancel ling the licence in
proceedi ngs under section 36 of the Act. W think that
the two liabilities were erroneously considered by the
H gh Cour t to be i nextricably i nked
o

We do not think that, even if the respondent ought to
have been given ‘a hearing before cancelling the
licence, this would dispense with his Iliability to
deposit the anmount of balance of the licence fee or
i nval i date the notice of demand for it."

Thus, the proposition is. by now well-settled that

al t hough an opportunity of being heard has to be given to a
i quor vendor ~when'his licence is sought to be cancelled,
the sane " principle of natural justice does not cone into

pl ay

when the denand is nerely for paynment of a sum becomn ng

due under the conditions subject to which the Iicence was

gr ant

ed, and this proposition fully covers these appeals.

The denmands for paynent of the anmpunt of the still head duty
whi ch had becone due under the contracts accepted by the
respondents and had renained unpaid were ‘demands arising

under
resul
af f or
t hus

condition No. 8 above extracted and-had, therefore,
ted from the terns of those contracts. No question of
ding to the respondents any opportunity of being heard
ari ses and the inpugned judgnent, is, therefore, liable

to be reversed.

693

4. Faced with the above situation, Shri Minjral,

| earned counsel for the respondents, raised the follow ng
two contentions:

(a) Still-head duty is a duty of excise which could
only be levied on a nanufacturer and not on a nere
vendor of goods nanufactured by others.

(b) If the still-head duty nmentioned in condition No.
8 above extracted cannot be regarded as a duty of
excise, it nevertheless ambunts to a tax of some
other kind for levying which the State lacks
aut hority.

5. Reliance in connection with contention (a) is placed

on Entry 51 of List Il forming part of Schedule VII to the

Const
Act .

itution of India and on section 31 of the Punjab Excise
The rel evant portions of these provisions state:
Entry 51

"Duties of Exci se on the fol |l owi ng goods
manuf act ur ed or pr oduced in t he State and
countervailing duties at the sane or |ower rates on
simlar goods manufactured or produced elsewhere in
India :-

(a) alcoholic Iiquors for human consunption;.....
Section 31

"An excise duty or a countervailing duty, as the
case may be, at such rate or rates as the State
Governnment  shal | direct, nmay be inposed, either
generally or for any specified |ocal area, on any
exci sable article-

(a) inported, exported or transported in
accordance with the provisions of section 16;
or

(b) manufactured or cultivated under any licence
grant ed under section 20; or
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(c) manufactured in any distillery established,
or any distillery or brewery |Iicenced under
section 21;..
694

These provisions | eave no room for doubt that a duty of
excise on alcoholic liquors neant for human consunption
cannot be recovered fromthe respondents because none of the
3 clauses of section 31 covers their business activities.
But then the first part of contention (a) that still-head
duty is a duty of excise cannot be accepted in view of the
dicta in Har Shankar and others v. The Dy. Excise & Taxation
Conmi ssioner and others (supra) and The State of Punjab v.
Bal bir Singh and others (supra) to the effect that the
short-fall in still-head duty represents nothing but suns
recoverable by the appellants under the terns of a contract
which was entered into by the respondents with their eyes
open and that the latter cannot be allowed to have the best
of both the worlds by exploiting the contract so long as it
suits them and by repudiating it if and when it does not
work to their advantage.

6. Shri Minjral has ~vehenmently contended that still-
head duty is only another name for excise duty inasmuch as
it is nothing nore or less than a duty leviable on the
manuf acture of alcoholic liquor. For this proposition he
pl aces reliance on a Division Bench judgnment of the High
Court of Punjab & Haryana in Ms. Bhajan Lal Saran Singh &
Co. v. The State ' of Punjab and others the approval of that
judgrment by this Court in CGvil Appeals Nos. 1042 and 1043
of 1968 decided on  21st August, 1972, State of Mdhya
Pradesh v. Firm Gappulal etc. and Exci se Conm ssi oner, U. P.
Al |l ahabad and others - v. Ram Kumar and others. These
authorities, however, are of no help to him because, in
every one of them the still-head duty which was nentioned
in the condition corresponding to condition No. 8 in the
present case was either expressly stated to be an excise
duty or was assunmed to be a duty of ‘that character. In fact,
in the case of Ms. Bhajan Lal Saran Singh it was conceded
on behalf of the State before the H gh Court that still-head
duty was an excise duty and that is why the nature of the
charge as excise duty was taken for granted before the Hi gh
Court as well as inthis Court. No question was either
raised or decided as to whether it could at all be regarded
as an excise duty. However, in |ater cases, nanely, Har
Shankar and others v. The Dy. Excise & Taxation Conm ssi oner
and others, (supra) and The State of Punjab v. Bal birSingh
and others (supra) the demand for still-head duty
recoverable wunder condition No. 8 above  extracted was
specifically
695
held to be a demand for noney which had becone due under an
obligation created by terns of the contract. It is-too late
in the day, therefore, for Shri Minjral to contend that such
a demand should be considered as one covering excise duty.
He, however, relies on the follow ng passage in Har Shankar
and others v. The Dy. Excise & Taxation Conmi ssioner and
ot hers (supra):

"The second decision on which the appellants laid
stress was rendered by the High Court of Punjab and
Haryana in Jage Ramv. State of Haryana (C. W No. 1376
of 1961 decided on March 12, 1968). The argunent is
that this decision is based on the earlier decision of
the High Court in Bhajan Lal v. State of Punjab (C. W
No. 538 of 1966 decided on February 6, 1967), that the
decision in Bhajan Lal’s case was confirned in appea
by this Court (C. A Nos. 1042 and 1043 of 1968 deci ded
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on August 21, 1972), that there is no nmmteria

di fference between the rules and the procedure adopted

in the instant cases and those which were struck down

in Bhajan Lal’s case and therefore, the rules and the
procedure foll owed herein nmust also be struck down for
the same reasons. This ar gunent over| ooks the
significant difference between the rules struck down in

Bhajan Lal’s case and in Jage Ranis case and the

amended Rules now in force. Under the old Rule 36 (23-

A) still-head duty which was admittedly in the nature

of excise-duty was payable by the 1licencee even on

guota not lifted by him The Rule and Condition No. 8

founded on it were therefore struck down in Bhajan

Lal's case as being beyond the scope of entry 51 of

List 11, the taxable event under the inpugned Rule

bei ng the sale and not the manufacturer of liquor. Rule

36 was anended on - March 31, 1967 in order to nmeet the

Judgnent in~ Bhajan Lal’s case but the Hi gh Court found

in Jage Ramis case that even under the anmended Rul e,

still-head duty which was in the nature of excise duty

was payabl'e on unlifted quota of liquor. The position

obt ai ni ng under the Rules as amended on March 22, 1968

which are relevant for our purposes is in principle

different as the still-head duty is nowonly 0. 64

pai se as against Rs. 17.60 per litre which was in force

under the old Rules and excise duty as such is no
| onger payabl e on unlifted guota. - The principle
governi ng the decisions in Bhajan Lal’s

696

case and Jage Ranis case cannot, therefore, apply any

| onger".

(Enphasi s suppl i ed)

Special stress has been laid by Shri Minjral " on the
underlined portion of the passage above extracted and it is
contended by himthat the judgnents in the cases of Jage Ram
and Bhajan Lal were neither disapproved nor dissented from
but were nerely distinguished in Har Shankar’s case, that
while pointing out the distinction this Court took it for
granted that in those earlier cases the charge of still-head
duty amounted to an excise duty and that condition No. 8 as
obtaining in the present case being identical “with the
corresponding condition in those cases, it nust be held that
Har Shankar’'s <case is an authority for the proposition that
the said condition No. 8 seeks to |evy nothing but excise
duty in the form of still-head duty. A careful perusal of
the passage cited (which appears at first sight to Iend
colour to the contention) |eaves no room for doubt, however,
that in deciding Har Shankar’'s case this Court was. not
call ed upon to adjudicate on the Constitutional propriety of
condition No. 8 above extracted, nor with the question as to
the nature of the 1levy covered by that condition. Al that
the Court said was that the corresponding condition in Har
Shankar’s case was a very different condition which could in
no manner be construed to |levy an excise duty. Besides, it
was pointed out in the passage above quoted that the still-
head duty nentioned in the relevant condition in the earlier
cases (which was indentical wth condition No. 8) was
admttedly a duty of excise-a fact to which we have al ready
adverted while holding that condition No. 8 does not involve
the inposition of a duty of exercise but nakes provision
only for recovery of suns becom ng due under a contract. W
may al so point out that the respondents are not connected in
any manner whatsoever with the manufacture of alcoholic
liquor and there was, therefore, no question at all of
levying a duty of excise on their operations which were
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confined nerely to the sale of |iquor manufactured by others
and which, therefore, commenced only after the process of
manuf acture was conpletely over. For all these reasons, we
repel the contention under exam nation

7. Contention (b) is also without substance and need
not detain wus long. For one thing, it was never raised at
any earlier stage and its consideration is bound to work
prejudice to the cause of the appellants. Secondly, as
al ready pointed out above, there
697
is no inpedinent in the way of the demand bei ng regarded as
the enforcenent of an obligation arising under the contracts
whi ch the respondents had entered into and exploited so | ong
as the same worked to their advantage and which were fully
perm ssi bl e under sub-section (3) of section 34 of the
Punj ab Excise Act. That sub-section states :-

"(3) Every licence,  permt or pass granted under this

Act shall be granted-

(a) ~ on paynent of such fees, if any,

(b) subject to such restrictions and on such
condi ti ons,

(c) in such formand containing such particulars,

(d) for such period,

as the Financial Comm ssioner may direct”.

According to /Shri- Munjral the paynent of |icence fees
is provided for in the conditions of ‘auction apart from
condition No. 8  and, therefore, the Ilatter cannot be
regarded as providing for anything but the levy of a duty of
excise or of some other kind. The argunent is fallacious in
view of the language of clause (b) of the sub-section just
above reproduced. That —clause allows the inposition of
conditions on the grant of a licence, in _addition to the
paynment of the licence fees which is a mtter covered by
clause (a). Condition No. 8 is, therefore, fully enforceable
and there is no reason why still-head duty should be
regarded as a tax of any kind whatsoever.

8. For the reasons stated, both the appeals are
accepted and the inpugned judgrment. which cannot be
sustained, is reversed so that both the petitions ' under
article 226 of the Constitution of India filed by the
respondents before the Hgh Court and accepted by it are
di sm ssed. However, we |leave the parties to bear their own
costs.

V. D. K. Appeal s al | owed.
698




