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Leave granted. Heard counsel for both the parties.

This appeal arises from the judgnent of the Himacha
Pradesh Hi gh Court answering the question referred to it, at
the instance of the Revenue, in favour of the Revenue. The
guestion stated under Section 27(1) of the Walth Tax Act,
1957 reads:

"Whet her the Incone Tax Appellate

Tri bunal has been right in lawin

vacating the orders passed by the

Conmi ssi oner of Wealth Tax under Sec.

25(2) of the Wealth-Tax Act, 1957, for

the assessnment years 1959-60 to 1967-68

on the ground that on his own recorded

findi ngs, the Conm ssioner wongly

assuned jurisdiction."

For the Assessment Years 1959-60 to 1967-68, the
appel | ant - assessee filed returns on August . 30, 1969
declaring the value of his house property at Rs.5,02,762/-.
Since the returns were filed beyond the prescribed period,
the Walth Tax O ficer issued notices wunder Section 18(1)
(a) of the Act. The assessee filed revised returns
di scl osi ng higher valuation which were accepted by the
Wealth Tax O ficer. He made an assessnent order accordingly,
stating, inter alia, that the assessnent was nmde under
Section 16(3). Wen these orders cane to the notice of the
Conmi ssi oner of Wealth Tax, he proposed to revise them under
Section 25(2) of the Act. He issued notices calling upon the
assessee to show cause why the said orders of assessnment be
not revised for two reasons, viz., (i) the Walth Tax
Oficer did not apply his mnd to the valuation, etc. as he
did not give a notice under Section 16(2) of the Act and yet
conpl eted the assessment under Section 16(3) which is as
such invalid and (ii) the Walth Tax Oficer erred in
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accepting the value of the house property for all the said
assessment years at a lower figure, even though value of the
very same house property was declared by the assessee in the
return relating to assessnent year 1968-69 at a nuch hi gher
figure. The assessee subnmitted explanation to the said show
cause notice stating that non-issuance of notice under
Section 16(2) of the Act is a nmere irregularity and not an
illegality and that inasmuch as his revised returns have
been accepted by the Wealth Tax O ficer, the non-issuance of
the notice wunder Section 16(2) is neither erroneous nor
prejudicial to the interests of the Revenue. After hearing
the assessee, the Conm ssi oner revised the aforesaid
assessment orders. The nmin reason assigned by himis to be
found in Para 3 of his order, which reads:

"I have carefully considered the various

poi nts made by the assessee in its note

dated 27.9.74 as well as those made

during the course of hearings. According

to nme there isno force inthe

subm ssi ons of the assessee. No

assessnment can validly be made u/s

16(2). Such an assessnent can al ways be

chal | enged by the assessee |legally even

after the period for re-opening the

assessnment under section 17 of the

weal th-tax Act, is over. And if this

happens, the Departnent woul d have no

renmedy for collecting the wealth-tax

dues from the assessee for this year as

it will be outside its purview Ther e

fore, the assessnent order nade by the

Weal th-tax officer is not only erroneous

but also prejudicial to the interests of

the revenue."

The assessee appealed to the Tribunal against the
orders of the Conm ssioner. The Tribunal allowed the appea
on reasoni ng, which being rather involved, be better set out
in their own words. The Tribunal held:

"On the prelimnary objection, we only

have to adjudi cate whet her when the

Conmi ssi oner i nvoked the provisions of

section 25(2), he had any justification

for doing so and here we have the recor

ded findi ngs of the Conm ssioner hinself

in the inpugned orders that he was

taking recourse to vacating the

assessments because wi thout issue of

noti ces under section 16(2), section

16(3) assessnents could not be validly

and legally franmed and such assessnents

can be got vacated by the assessee at

any time. The facts of this case | eave

us in not doubt that while resorting to

the provisions of section 25(2), the

| ear ned Commi ssi oner of Walth-tax

assuned jurisdiction on the ground that

the assessnments franed by the Wealth-tax

O ficer under section 16(3) for all the

nine years were invalid. W do not fee

any necessity of giving a finding wheth

section 16(3) assessnents in this case

were in fact invalid, as argued by Shri

B.R Gupta. Wat we are keeping in mnd

is that the Commi ssioner of Walth-tax

whi |l e taking recount (recourse?) to
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section 25(2) provisions thought those

assessnents to be invalid and once such

was the case, his aplication of nind for

vacating the assessnents which he hinse

[ f thought to be invalid and void ab-

initio could not clothe himw th power

or authority of ordering fresh

assessnents.”
The Tribunal also characterised the reason given by the
Commi ssioner for revising as inmagi nary and unreal

The High Court answered the question aforesaid in
favour of Revenue on three grounds, viz., [1] the orders of
the Wealth Tax O ficer ‘though purporting to be under sub-
section (3) are in substance and effect under sub-section
(1) of Section 16 of the Act, since he had accepted the
revised returns subnmitted by the assessee. It cannot,
therefore, be said that the orders of assessment are
defective for violation of Section 16(2) of the Act, [2] the
Conmi ssioner was well within “his jurisdiction when he was

sati sfied that all  material facts necessary for the
assessment _had not been disclosed and that there had been an
under - assessnent. In such cases, the Comm ssioner is

enpowered to exercise his jurisdiction under Section 25(2)
and [3] evenif it is held that the assessnent orders were
made under sub-section(3) of Section 16, yet the failure to
i ssue a notice under 'sub-section (2) of ‘Section 16, does not
affect the jurisdiction of the Walth Tax Oficer and it
cannot be said that the orders of assessnent are wthout
jurisdiction.

As woul d be evident fromthe order of the Conm ssioner
the main ground upon which he exercised his -power under
Section 25(2) is that the assessnment ~orders nmade by the
Wealth Tax O ficer purporting to act under sub-section (3)
of Section 16 were bad since no-order of assessnent could
have been made under sub-section (3) unless a notice under
sub-section (2) was given. |In this case, admttedly no
noti ce under Section 16(2) was issued. Sub-sections (1), (2)
and (3) of Section 16, as they stood at the relevant tine
read as follows:

"16. (1) If the Wealth-tax O ficer is satisfied

wi t hout requiring the presence of the assessee or

production by himof any evidence that a return nade

under section 14 or 15 is correct and conplete, he
shal | assess the net wealth of the assessee and
determ ne the anpbunt of wealth-tax payable by himor
the anobunt refundable to himon the basis of such
return.

(2). If the Walth-tax Oficer is not so satisfied, he

shal | serve a notice on the assessee either to attend

in person at his office on a date to be specified in
the notice or to produce or cause to be produced on
that date any evidence on which the assessed may rely
in isupport of his return.

(3) The Wealth-tax O ficer, after hearing such

evi dence as the person may produce and such ot her

evi dence as he nay require on any specified points, and

after taking into account all relevant material which

the Wealth-tax O ficer has gathered, shall, by order in
witing, assess the net wealth of the assessee and
determ ne the anobunt of wealth-tax payable by himor
the anobunt refundable to himon the basis of such
assessnent . "
The Conmi ssioner then expressed the follow ng apprehension
which forns the basis of his order; "Such an assessment can
al ways be challenged by the assessee legally even after the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

period for re-opening the assessnent under Section 17 of the
Weal th-tax Act, is over. And if this happens, the Departnent
woul d have no renedy for collecting the wealth-tax dues from
the assessee for this year as it wll be outside its
purvi ew. Therefore, the assessment order nade by the Wealth-
tax Oficer is not only erroneous but also prejudicial to
the interests of the revenue."
We are of the opinion that once the H gh Court opined,
and in our opinion rightly, that quoting of sub-section (3)
in the assessnment orders was really a case of quoting the
wong provision of law and does not affect its legality,
guestion of setting aside the assessnent orders did not
arise. The revised returns filed by the assessee-appell ant
were accepted by the Walth Tax Oficer and the assessnent
made. The assessment order for the Assessnment Year 1959-60,
which is in identical words as all the assessnent orders, is
a brief one. It reads:
"Assessnent order.
Return declaring total Walth of
Rs. NI L-was filed on 30.8.1968 which is
| at e. Consequently notice under
section 18(1) (a) has been issued
separately. A revised return declaring
total wealth of Rs.706077/- has been
filed by the assessee which is accepted
as decl ared.
Assessed. |ssue demand notice and

chal l an."
(Under the Columm "Section and sub-section under which
the assessnent is nmade", in the Preanble to the order, the

Wealth Tax O ficer nentioned "16(3).)

The assessnent order is obviously the “one made under
sub-section (1) though wongly nentioning Section  16(3).
I ndeed, the Hi gh Court has held further that even if the
sai d assessnents are deened to be under sub-section (3), yet
they cannot be held to be wthout jurisdiction nmnerely
because notice under sub-section (2) was not issued.

Now, coming to the apprehension expressed by the
Comm ssi oner, which constitutes the basis of his order, it
is, in our opinion, a renote one at best. The counsel for
the Revenue could not also explain the observation of the
Conmi ssioner that if an assessnent is nade under sub-section
(3) without issuing a notice under sub-section (2) of
Section 16, such an assessnent can al ways be chall enged by
the assessee legally even after the period of re-opening the
assessnent under Section 17 is over and in which case, the
Revenue will be totally helpless. In our. opinion, the
Comm ssioner has acted on certain assunptions which are, at
best, too renpte, besides being difficult to appreciate:

For the above reasons, we are of the opinion that there
was no sufficient ground for the Commi ssioner to-exercise
his jurisdiction under Section 25(2). This appeal is
accordingly allowed and the judgment of the Hi gh Court is
set aside. The question referred to the Hgh Court is
answered din the affirmative, i.e., in favour of the
assessee and agai nst the Revenue. No costs.




