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: This is a Regular Fixst Appeal filed under
Secticn 96 of the Code of Civil Procedure,
praying to set aside the judgment and decree
dated 2-1-1997 passed by the I1I Additional City
Civil Judge, Bangalore, in 0.S.Ne. 421/89 and
grant such other reliefs.
" The appeal c0ming cn for hearing this day

and the ssme having heen regerved for judgment,
the C curt delivered the following

JUDGMENT

‘ This is a Regular Firast Appeal filed by
the plaintiff—appeliant'ariseé from the judgment
and decree dated 2nd January 1997 passed by the
II Adaitional City Civil Judge, Bangalore City,
(Mz.A.V.Chandrashekar) in 0.8.No. 421/1989
dismigsing the suit of the plaintiff-appellant
for the recovery of a sum éf Rs.43,783%/-.

The facts of the case in Nut'ghell are ;3
That the plaintiff filed the above suit againet
the defendantg claiming decree for a sum of
Rs. 43,783/~ with interest at the rate of 20% -
per annum from 22-2-1988 till the date of
payment and for a directicn to gelze the aut o-
riksbaw bearing No. CAM 125 apd for its being
heandedover to the cugtody of the plaint iff,

As per the plaint allegations, the plaintiff
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herein) approached the plaintiff-appellant and
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claimed tc be a private money lending firm

registered with the Registrax of Money Lenders,

Bangalore and ca;rying on the business éf
financing loang on the basig of gecurity and
hypothécatiqn of goods and vehicles. The
plaiqtiff,alleged that'heaﬁé a valid money
lender having the licence for thbspurpose i.e.,
on the date of the suit fransaction as well as
on the date of filing of the suit. The
pleintiff alleged that defendant-1 (respondent-1
herein) has been a hirer of autorikshaw bear-
ing no, CAM 125 and'that the plaintiff-appeilant
ig its owner as per the hire purchase agreement

dated 22-2-1988. The case of the plaintiff-

~ appellant is that during the second week of

January 1988 first defendsnt (respondent-1

requested for a sum of Rs.37,000/- as lcan,

.so that he could purchase the autorikshaw bear-

ing No, CAM 125. The plaintiff alleged that
defendant-1 infomed the plaintiff that the said
autérihshaw belonged tc one Sri.T.Mahadev.
According to the plaintiff, the first defendant

informed him that he had paid the initial advance

M Notb Tethars'
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amount to SIl T Mahadev and entered intoc the
agreement of sale, where&mﬁﬁxi T.Mahadev has
agreed tc transfer by sale of the said auto-

rikghaw in favour of defendant-1 (respendent-1

herein) -and the first defendant had agreed to

purchase it from Sri.T.Mahadev for a sum of

Rs.40,000/-. The plaiutiff averred that the

first defendant was asked to come in the

third week of February 1988. Sc aon 22-2-1988
the first defendant spproached the plaintiff
and the plaint iff has given a sum of Rs.37,000/-

- to the firgt defendant ag lcan and the first

defendant hasg executed the hire purchase agree-

‘ment of even date and alongwith that he

executed the promissory note and conglderaticn |

receipt both dated 22-2-1988. Thus, the hire

purchase agreement, promissory note and conside-

-ration receipt'were all executed on 22-2-1988.

Acdording tc the plaintiff, the amount of

Rs. 37,000/~ was reﬁayable-with interest at the

rate of 18% per énnhm in 40 monthly instalments.
The first 30 instalments were to be of Rs.1,500/-
each, . the latter monthly ingtalments 31 tc 39

‘were to be at the rate of Rs. 1448/- each and
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the lasgt and final monthly ingtalment was

fb be of Re. 1443/~. The plaintiff alleged
that as per the hire purchése agreement,

it was stipulated that in case of failure to
pay two congecutive monthly instalments,

‘the first defendant was liable to pay penal
interegt at the rate o 2% per annum and in
cage of breach or‘défault of either of the
conditions stipulated by the hirer, the
plaintiff ag owner was at liberty to ingtitute
proper legal proceedings fer the recovery of
the emcunt due from the hirer as well asg to
ingtitute proceedings for the seizure of the .
autorikshaw as well. The plaintiff alleged
that evergince the first defendant borrowed
the sald émount,,he did not care to pay gingle
pai towards hire charges. On being approached
by the plaintiff, the defendant started giving
‘evagive replies. The plaintiff alleged that
in view of wilful default by the first defendant,
the plaintiff-appellant had no other remedy
but to determine the high pﬁrchasé agreement}

and to file this suit. The plaintiff alleged

. that the first defendant is algo 1liable to pay

penal interest at the rate of 2% per anoum in
o path Tt
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view of wilfuldefault in making the payment

of monthly instalment on morethan two ccca-
sions. According to the plaintiff-appellant
the cauge of acticn accuued on 22-2-1988 and
subseéuently when the firgt defendant failed
to make paymént., The plaintiff claims himself
to be entitled to get a decree for the recovery
of a sum of Rs. 43,783 with interest at the
rate of 20% per annum from 22-2-1988 till

the date of paymett and for direction for the.
selzure of the autézikshaw bearing no. CAM 125

 and for its being handedover to the custody

cf the plaintiff-appellant.

The first defendant has filed his written
gstatement under Order VIII Rule 1 of the Code
¢f Civil Procedure and he hag denied the case

of the plaintiff and the plaint averments.

The firgt defendant asserted that the
plaintiff-appellant had nc right, nor had any

licence to advance the money ,on vehicles. The
| ' Y plodf allegotir had- 4

firgt defendant asserted that)he has borrowed .

a sum of Rs.37,000/- from the plaintiff-appellant
as}loan and ebtered into hire pur chage agreemedt
dated 22-2-1988 or that he agreed to pay interest

N Jebbhsrs
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at the rate of 18% per annum and penal inter-
est at the rate of 2% per annum is completely
faise. The first defendant amserted that he
had not borrowed any money from the plaintiff
on 22-2-1988. The first defendant asserted that
it is the plaintiff who informed the first
defendant that he will beceme.the‘cwner_of fhé
said autorikshaw on payment of the amount due
by Sri.T.Mahadev as the plaintiff had advanced
lcan to Sri.T.Mahedev and had Teceived substan-
tial amount from him. The case of the first
defendant is that he had not entered #nyo any
trangacticn of 1loan on the hygpcthecation of
autérikshaw and he had not taken any lcan from
the plaintiff-appellant. He alleged that Sri.
T.Mahadev was a necesgsary anérg;g;z;ty party |
and the suit was bad fo:.non—jeiéder of nece-
'ssary and propex paxty. The first defendant
‘alleged that the suit of the plalntiff ignot
maintainable and he has no cause of action
againgt the first defendant. The first defeu-
dant has denied the entire case of the plaintiff-
appellant,

On the basis of the pleadings of the
parties, the trial Court has fremed the follow-
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ing five issues ;

1) Whether the plaintiff proves that
defendant 30.1 had borrowed a
gum of Rg.37,000/- from the
plaintiff on 22-2-1988 ?

2) Does the plaintiff further proves
the alleged execut ion of hire
purchase agreement dated 22-2-1988,
on demand promigsory note and
congideration receipt dated 22-2-88

by the first defendant ?

3) Is the plaintiff entitled to recover
penal interest as claimed ?

4) Ig the suit not maintainable ?

5) What decree or order ?

The trial Court algo framied the additional

issueg) whick reasds as under ;

1) Whether the plaintiff proves that
he helds the licence even on the
date of filing of guit ?

2) Whether the plaintiff proves that
he complied with Sections 20 and
' : 21 of the Karnatska Money Lenders
Act 1961 7

After consideration of the material placed

on record, the trial Court held and recorded the

findings as under>;

Ho: WathoTithrs
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1) That admittedly the suit was filed by
the pleintiff oh 19~1-1989 and the plaintiff
and the plaiﬁtiff being a money lender, he had
tc prove that he had money lending licence on |
the date of filing of the suit, but the plaint-
iff has not produced any documentary evidence
before the Court to show that he had valid licence
even on the date of filing of the suit. There-
fore, there is non-compliance with the manda-& |
tory requirement of Section 11 of the Karnatska A
Money Lenders Act, 1961.

2) That there is clear non-compliance of
Sections 20 and 21 of the Karnataka Money
Lenders Act, 1961 on expiry of theyear ending
31-12-1988 the plaintiff being a money lender | \
should h}avé intimeted the same under Secticn 21
of the Karnataka Mon‘ey Lenders Act, 1961 and
it wag the statutory dufy on the part of the
money lender to have furnigh all the info mation
in writing under Sectiong 20 and 21 of the
Karnatska Money Lenders Act, 1961 which he has
not done and thus there has been breach and

non-compliance of Sectiong 20 and 21 of the Act.

3)That the plaintiff hag failed to prove.

o etk Tthar”
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| that défendant-} had borrowed a gum of

Rs. 37,000/~ on 22-2-1988 and that he had
executed the hire purchase agreement in
quegtion, on demand promigsory note and
congideration receipt on 22-2-1988. That
the plailntiff is not and has not been
entitled to recovexr any interest as penal
intergst, More so, when he has thoroughly
failed to prove the lean trapsacticn or
tsking of lcan of Rs.37,000/- by the first
defendant on 22-2-1988,and has further failed
to prove that defendant-1 had executed the
documents in quegtion viz., hire puréhase o
agreement , on demand pzmmissdry ncte and

congideration receipt on 22-2-1988.

4) T_Eat the guit of the plaintiff is ndk
maintainable evenvon account of the fact that
the plaintiff hag failed to prove that he
" ha s issued notice tc the firgt defendant prior
to the filing of the suit. In view of these
findings, the trial Court diemissed SSUNESENS
the plaintiff's suit.

Feeling aggrieved from the judgment and
decree of the trial Court, the plaintiff-appellant
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has come up in appeal before thig Cocurt undex

Section 96 of the Code of Civil Procedure.

I have heaxrd Sri. K.Suryenarayauva Rac,
learned Counsel for the'appellant and Sri.R.
Mahesh holding brief for Sxi.M.C. Ravi Kumar,

learned Counsel for the respondentr1.

The learned Counsel for the appellant
cont ended that the triasl Court erred in hold-
ing that the plaintiff-sppellant was not entit—
led to the decree firstly that the appellant-
pleintiff did not have licence under the
Karnatska Money Lenders Act, 1961 on the date
when:tbe suit waé admittedly filed i.e., on
19~-1=-1989. He‘submitted that the appellant-
plaintiff hag clearly stafed in the plaimt and
tnihis deposition that he holds licence pro-
perly renewed and the said evidedcé hag not
been rebutted and this aaseétion of the appe~
llant-pleintiff that he hed a valid licence
on both/éates,and its non-rebuttal goes to
prove that there was nc dlgpute regarding

bocemse onr

currency of/the date of the filing of the suit.
He further submitted that the finding of the
Court below that theappellant-piaintifr hag

falled to prove the advance sum of Re.37 OOO/—

e ﬁdax&/fggggfji,,,,ﬂ__,
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by the plaintiff to the defendant as well as
execution of the hire purcha.se agreement
dated 2é—2—1988 and the execution of the on
demand promigsory note and cehsideration
receipt i.e., Exts. ?-2, P-3 gnd P-4, The
learned Coungel further contended that the
Court below illegally ignored first defendant's
admission to the effect that the defendant
had taken the loan émeunt for purchase of the
autorikshaw as contained in Ext.P-15 at page
101 of the paper boock, which is the affidavit

, W istcch il
of the appellant/(had been filed in the mattex
of application for vacation of the order of
attachment. He submitted that the evidence of
D.W.1 finds corroboration from Ext.P-15 and
‘the finding on question if the plaintiff had
advanced loan to the defendant is vithated
by erxor of fact and law.u The learned Ccungel
for the appellant hag also invited the attention |
of the Court to Ext.P~10 the proposal fom.

, The above contentiong of the learned Coungel
for the appellant-plaintiff have hotly been con-
tested by the learned Counsel for the respondent-
defendant.

Hone Natu S
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‘The learned Counsel for the respondent-

defendant contended that in view of the pro-

- .~vigions of Sectiong 61 and 64 of the Indian

Evidence Act, the document had to be proved
by the primary evidenee viz., by precductiocn
of the_dcqument itself'fqr :l‘nspect ion of the.
Court, unless a case is made out oxr showh
'to come within the frame work o f Section 65
of the Indian Evidence Acf, In hich case .
gecon@a:y,evidence ;elating tbvthg dbcqments
may be given.. The.léarned Coungel contended
lthat neither any original, nor anything in -
the form of certified copy of the document
i.e., the licencegranted under Section 7 of
the Karnatska Money Lenders Act, 1961 has
been produced %o show and establish that the
appellant~plaint1ff had valid mcney lending
licence on the day when he had filed the suit.
The learned Counsellcontended that eral'evidénce
wag not admiggible on thig aspect. In this view
of the matter, the learned Coungel for the first
regspondent~Defendant~1 that the Court below was
justified in dismissing the suit of the appellant-
pla intiff on this ground. In addition to failure
Hore NMath Jthare”
.
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of the appellaqt_plaintiff to prove the trang-
action of 1oan and the execution of Exts.P-2 to
P-2 on record. The learned Counsel for the first
réspondent contended that the appellant-plaintiff
had not produced any witness of the deeds i.e.,"
Exts.P-z to P-4 to prove the executicn of the
deeds by the first respondent, nor has proved
bylany reliable evidence ¥.e., the transaction
of loan. The learned Counsel. for the first res-
pondent further contended that if Ext.P-15 is
read, then the entire gtatement in EBxt. P-155;fM’
‘particularly paragraph 2 hag to be read and}notéemoué
in piece meal or in part. He submltted t hat

if Bxt.P-15 ig teken into consideration, it
leads that whatever monetary transaction between
the plaintiff and defendant-1 and whatever money
the first defendant has received from the
appellant-plaintiff that amount has been gsettled.
Therefore, the appellant~plaintiff had no csuse
of action or right to file the suit. The
learned Coungel for the first respéndént in
" gupport of his conhentiong hasg madé reference
| #their Lordships of ¥

to the deeisions oﬁ[the Supreme Court in the
cage of Hanumant Govind Nargundkar and ancther

v. State of Madhya Pradesh (A.I.R. 1952 S.C. 343)

Hone N athTthare
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and in the cage of DADARAO v, THE STATE OF
MAHARASHTRA ( A.I.R. 1974 S.C. 388).

I have applied my mind to the contentions
raised by the 1earried Coungels appearin'g for

the parti es. .

The first question that emerges for con-
gideration is whether the suit could be di s~
migsed under Section 11 of the Karnataka Money

Lenders Act, 1961. Section 11 of the Karnataka

'Mcnej Lenders Act, 1961 provides as ﬁnder 3

- "11. Suits by money-lenders not hold-
ing licence -

(1) After the explry of six months

from the date on which this

Act ceme into force, no Coury
shall pass a decree in favour

of a mohey-lender in any sgult

' Yo which this Act applies,
"filed by a money-lender, unless .
the Court is sstisfied that at
the time when the d40an or any

- part thereof to which the suit
relates was advanced and on the ‘
dete such suit was filed the
money-lender held a valid licence."




‘money-lender mugt have a valid licence and he
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As per the requirement of this section, the

should satisfy the Court that he has got a valid
money-lenders licence under the Act at the time
of advancing of the 1éan or part of the 1oah to
which the suit relates and also he must establigh
that he held a valid licence on the date when he
filed the suit, that unless and until it ig esta-
Dblighed to the satisfaction of the Court that

on both occasions viz., the time and date on o
which the loan or any part thereof was advénced .
which isgs thé subject matter of the suit and on
the d\ate of filing of the suit, The money~lendex
did have a‘valid money lending 1icenée under the
Act, the mandate of law to the Court is that

no decree shall be bassed.by it in favour of a
money-lender in any suit to which this Aect
appligs. |

- In the present case, Ext.P-1 which hag
been filed by the appellant-plaintiff in pxroof
of the licence reveals that the appellantfplaint—
iff held s valid licence which was valid upto
31gt December 1987. The transaction of lcan
as alleged bﬁ the a?pellant-plaintiff hqd‘taken
place on 22-2-1988. No doubt, Bxt. P-11 which

 Hane: N Tetbor
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ig on record reveals that the appellant-
plaintiff had moved the épplication for

the renewal of licnece before the expiry

of the term. mentioned in Ext.P-1. Under

the law ag operagtive under Section 10 of

the Karmatekas Money Lenders Acﬁ, 1961 in the
year 1988*£§§§.vide ﬁroviso tc Section 10

of the Act and the legal fiction contained
fhereunder; hevshall Be deemed to have a

valid licence until orders are received

by him on his application for the fresh

licence éhd he will be deemed to have been
carrying on the business of’mohey-lending

under a valid licence during the succeeding
year and till the receipt of a fresh licence-
Applying this legal fiction, in my opinion,

the ﬁrial Court rightly held that as on the
'datp of alleged transaction of loan and hiie
purchase agreement, the appellant-plainmtiffis e
deemed to have a valid lience and that was
valid only for the period i.e., upto 31-1241988.
But so far as on the date of the filing of the
guit i.e., 19=-1-1989 is concerned, the appellant-
plaint1ff did not and e¢ould not produce the

j@hhp A/aikwélkkan+



- 18 -

documentary evidence before the Court to show
that he ;held!a valid lience even on the date
of £iling of the suit. There is nothing on
record tc establish oxr show that on the date
of filing of the suit, the appellamt-plaintiff
had a valid money-lenders licence issued under
Sedtion 3 0£ the Karnataka Money-Lenders Act,
1961. This being the factual position énd
no valid licence or no documentary eviden ce
of a valld licence on the date of the suit
i.e., 19-1-1989,ha$ipg been egtablished, In
my opinion, the trial Court rightly held that
there has been non-compliance with the provi-
siong of Section 11 of the Karnataks Money
Lendexrs Aet, 1961, ‘As the appellant-plaintiff
had failed tc prove that he had a valid money~-
lenders licemce on thé date of the suit being
filed, the Court below had to follow the mandate
of law which he did and the mandate hag been
that no Court shall pass a decree in favour of a
money lender in any suit to which this Act

' M 4 the poonlon
applies. There is no dispute/that the Karnataka
Money Lenders Act,wi36#rwas applicable. In

this view'of'the matter, in my opinion, the

Hone Nﬂu%
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‘trial Court did nct commit any error either
on fact or law in digmissing the suit as per
the lgnguage of Section 11 of the Karnataka
~ Money Lenders Act, 1961. |

As regsrds the merits of the claim, it
may be observed_that the appellant-plaintiff
has not examined any witneas of Ext,P-4 the
allegeci hire purchase agreement to prove the
execution of Ext.P-3 by th‘e firgt defendant
(respondeunt-1 herein) in favour of the appe-
llant-plaintiff, nor has he examined ény
witness to prove tﬁe?cgf@finsiderat ion
receipt Ext.P-3 dated 22-2-1988, nox any

' e cnlimw o~
witneags to prove the‘(endemand promissorxy note
Ext.P-2. No expert evidence has been produced
as well to prove the execution of the ondemand
promigsory note or congideration receipt'by
the respondent-1 «{ defendant-1)or to prove due
" execution of these documents. The evidence of
the appellant-plaintiff is sn interested one,
while the evidence of the first defendant finds
support from the deposition/statexhent of D.W,2
at yage noc.68 .cf the jaaper bock as well asg
from Ext.D-2. The evidence of D.W.2 and Ext.D-2 .

| |  Me Noth Totbare”
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fully supperts then case of the firgt defendant.

As regards Bxt. P-15 the affidavit of the
first defendant Prasanna Kumar is of no assist-
ance to the appellant-plaintiff and if at all
it has to be read in evidence, then it has toc be
read in entirity as per the law laid down by
their Lordships of the Supreme Court in the
case\of Hanumant Govind Nargundkar v. State
of Madhya anaesh (4.I.R. 1952 5.C. 343)
wherein Their Lordships have laid down the law
that aﬁ admiggion madg by a persoﬁ whether
émodntiﬁg to a confemssion or not canunot be split
up end part of it used against him and sn admi-~
ssion must be used either as a whole or not
at all. Similar principle has been iaid down
in an‘other decision of their Lordships of the
Supreme Court as well as in the case of
DADARAO v, THE STATE OF MAHARASHTRA (A.I.R
1974 S.C. 388). Their Lordships in paragraph
8 of the report cbgerved as under §

‘" It may not however be

overlocked that the admission made

 by.tbe appellant mugt be mead as a

whole, for what he has stated is

that he had made hig sgignature in
the acccunt books of the branch

Mane Nalte ﬁww ,,,,,, .
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effice'afyer an audit cbjecticn was
raigsed that he ought to have gigned

the books at the end of every day

in his managerial capacity. The
statement of the appellant on thig
agpect is not capable of disgsection

because the particular part thereof

on which the High Court relies is
inextricably comected with the

othex part which the High Court has

not taken into consideration,"

Keeping the-ébove principles in view,
-when I'read the conteats,inxparagraph-2 of
the affidavit Bxt.P-15 of tle firgt defendaat
| together it dislodges the case of the
appellant4p1aintiff and if it read as a whole

it indicates that ihere_has been no amount

due on the first defendant.

In this view‘of the matter, in my opinion,
the Court below has rightly held that the
appellant-plaintiff has failed to prove his
cage and has :ightly dismigsed the suit of the
appellant-plaintiff in toto.

In my opinion, the evidence of P.W.1 -
ﬁttamchand is not reliable and is not suppcrted
by any admigsible evidence.. Thhs consider
the appellant-plalntiff's appeal is devodd of
‘ Jane at T
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‘merit. As sich, the Regular First Appeal
is 1iabie to" be dismigsed and isg h/erﬂeby
digmissed with costs.

The judgment ‘and‘.decr_ee dated 2=-1-1997
passed by the II Additional City Civil Judge,
Bangalore, in C.8.No. 421/1989 are maintained.
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