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ACT:

El ecti on Conmi'ssion (Recruitnent " of Staff) Rul es,
1974- Appointment of Private Secretary to Chief Election
Commi ssi oner - Choi ce | eft to Chi ef El ecti on
Conmi ssi oner--Whether valid and |egal-Consultation with
U P.S.C. not necessary after 1979 amendnent to Rul es.

HEADNOTE:

The appellant was working as Private Secretary to the
Deputy Election Conmm ssioner until July .26, 1977 when the
Deputy Election Oficer under he whomwas working relin-
qui shed hi s charge.

One Tilak Raj who was working as Private Secretary to
Chi ef El ection Conm ssioner was pronoted as Under Secretary.
In order to fill the vacancy caused by his pronotion, Re-
spondent No. 2 ML. Sarad, was appointed to the said post
w.e.f. September 1,1979. The appell ant made a representation
conplaining that the said appointment was contrary to - the
El ection Commi ssion {Recruitnent of Staff) Rules, which was
rejected on the ground that he was not eligible for appoint-
nment to the said post. Thereupon, the appellant filed a Wit
Petition challenging the notification dated 23.10.79 ap-
pointing the said ML. Sarad as Private Secretary. During
the pendency of the Wit Petition the Conm ssion under. due
intimation to the Court anmended the 1974 Rules as a result
of which entry at serial No. 9 relating to the Post of / P.S.
to Chief Election Conm ssioner was onitted. The “appell ant
was informed by the Conmission that it had w thdrawn the
Meno of COctober 26, 1979 wherein it was stated that the
appel lant was not eligible for appointment to the post in
guestion. The Court took due notice of the anendnent but
held that the Wit Petition survived since the appellant was
not considered for appointnent to the post we.f. 1.9.79.

The appellant contended before the H gh Court that (i)
the entire exercise culmnating in the amendnent of the
Rules was mala fide; (ii) that the anendnment conferred
arbitrary and unfettered power on the Chief Election Comm s-
sioner to appoint any person as his Private Secretary; (iii)
that in case the appellant had been appointed to the post on
1.9.79, subsequent anendnent of the Rules would not have
oper at ed
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retrospectively to his detrinment and he woul d have contin-
ued.

The High Court came to the conclusion that the 1979
Rules were not mala fide nor were they arbitrary and that
since the menmp of 26.10.79 was w thdrawn, the appellant was
entitled to be considered for appointnment to the post in
question w.e.f. 1.9.79. Accordingly the H gh Court directed
the class Il Departnmental Pronption Comrittee to consider
the case of the appellant to the post in question we.f.
1.9.79. It further ordered that if the appellant is selected
for appointment to the said post, his appointment wll be
deened to have been nade on ad hoc basis from 1.9.79 to
Decermber 14, 1979 after which 1979 Rules cane into opera-
tion. Mnetary benefits were also directed to be paid to the
appel | ant .

The appellant ~ being dissatisfied with the aforesaid
order preferred Letters Patent Appeal which was summarily
rej ected on 24.7.80. The appel lant has, therefore, appeal ed
to this Court after obtaining Special Leave.

Di sm ssing the appeal, this Court,

HELD: Article 324 confers-the power of superintendence,
direction and control of elections in the Chief El ection
Conmi ssioner. Free and fair elections are the basic postu-
| ates of any denocratic system A duty is cast on the Chief
El ection Conmi ssioner to ensure free and fair elections.
Thi s makes the post of Chief Election Comm ssioner a sensi-
tive one. The Chief Election Commissioner has to deal with
several matters which are brought before him by politica
parties as well as the Government. His office is called upon
to handle correspondence which require a high degree of
secrecy and confidentiality. He would naturally require the
services of his Private Secretary for handling such ' secret
and confidential files and correspondence. Integrity, hones-
ty and conpetence are the basic hallmrks for the said post.
In addition, he nust be a person in-whomthe Chief Election
Comm ssioner has absolute trust and faith. It is for this
reason that the tenure of the post is made co-terminus’ wth
the tenure of the Chief Election Comm ssioner. That i's for
the obvi ous reason that a man chosen by the predecessor may
not be enjoying the sanme degree of confidence of his succes-
sor. He may like to have his own man of confidence to attend
to his secretarial work. It is, therefore, not wthout
reason that the choice of personnel to the post of  Private
Secretary is left to the Chief Election Comm ssioner him
sel f. [255E-G
Since consultation with the U P.S.C. was not necessary after
the
251
amendnment introduction by the 1979 Rules, the Chief Election
Comm ssioner was entitled to choose the man of his [confi-
dence as Private Secretary. The choi ce of Respondent No. 2
to the post cannot, therefore, be questioned. [256C

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 2653 of
1980.

From t he Judgnent and Order dated 24.7.1980 of the Del hi
Hi gh Court in L.P.A No. 113 of 1980.
V.M Tarkunde, A B. Lal and V.N. Ganpule for the Appellant.
T.S. K. lyer and Ms. A Subhashini for the Respondents.
The Judgnent of the Court was delivered by

AHVADI, J. The appellant Ajit Singh was appointed as
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Grade 11 Stenographer on February 2, 1953 and was pronoted
to the post of Senior Personal Assistant w.e.f. April 1,
1970. On January 4, 1974 he was further pronoted to the post
of Private Secretary to the Deputy El ection Conmi ssioner in
whi ch capacity he worked till July 26, 1977 when the Deputy
El ecti on Comm ssi oner under whom he was wor ki ng relinqui shed
charge of office.

The first respondent is the Chief Election Comn ssioner
One Tilak Raj was the Private Secretary to the first re-
spondent. On the said Tilak Raj being pronmoted as Under
Secretary, the post of Private Secretary to the Chief El ec-
tion Conm ssioner fell vacant and it was not filled in
forthwith. However, by an order dated OCctober 23, 1979
respondent No. 2 ML. Sarad was appointed to the sane post
w.e.f. Septenber 1, 1979. On | earning about the appointnent
of respondent No. 2 to the said post the appellant com
pl ai ned that the said appoi ntment was contrary to the Elec-
tion Comm ssion (Recruitnment of Staff) Rules, 1974 (herein-
after called "the 1974 Rules’). The appellant’s representa-
tion was rejected on the ground that he was not eligible for
appoi ntnent to the post in question

The appellant then filed a Civil Wit Petition No. 1583
of 1979 in the H gh Court of Delhi challenging the notifica-
tion dated Cctober 23, 1979 appointing ML. Sarad to offici-
ate as Private Secretary to the Chief Election Conm ssioner
w.e.f. Septenber 1, 1979 as well as the Menorandum dated
Cct ober 26, 1979 inform ng himthat he was
252
eligible for appointnent to the said post. During the pend-
ency of this wit petition it was disclosed to the Court
that the Conmi ssion proposed to nake suitable changes in the
1974 Rules insofar as appointnent to the post of " Private
Secretary to the Chief Election Conmissioner was concerned.
The |eave of the Court was sought to anmend the 1974 Rul es.
It was al so disclosed that the Conmm ssion proposed to with-
draw t he order of October 23, 1979 appointing ML. Sarad as
Private Secretary to the Chief Election Conm ssioner. The
Court granted |leave to the Commission to anend ‘the 1974
Rules. By the notification dated Decenber 3, 1979 earlier
notification of October 23, 1979 appointing ML. Sarad as
officiating Private Secretary to the Chief Election Comms-
sioner was wi thdrawn. The 1974 Rul es were anended by notifi -
cation dated Decenber 10, 1979 by the President in exercise
of the power conferred by the proviso to Article 309 of, the
Constitution of India. By the said amendnent entry at seria
No. 9 relating to the post of the Private Secretary to Chief
El ecti on Comm ssioner and the entries relating thereto came
to be omtted. The respondent No. 1 brought these two
changes to the Court’s notice by an application dated Decem
ber 21, 1979. Thereupon, the appellant sought |eave to amend
the memo of his wit petition. The Conmi ssion also -inforned
the appellant by its comunication dated January 17, 1980
that it had withdrawn its earlier nenmorandum of October 26
1979 whereby it was stated that the appellant was not eligi-
bl e for appointnent to the said post. The Court took notice
of these facts but thought that the wit petition survived,
since the appellant was not considered for appointnment to
the post in question w e.f. Septenmber 1, 1979. Besides the
appel l ant al so chall enged the El ecti on Conmi ssion (Recruit-
ment of Staff) Anmendnent Rules, 1979 (hereinafter called
"the 1979 Rules’) by which entry at serial No. 9 cane to be
omitted. The contention of the appellant was that the entire
exercise culmnating in the amendnent of 1974 Rues was mala
fide and was undertaken with the sole purpose of depriving
him of appointnment to the said post. It may here be nmen-
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tioned that after the 1979 Rules came into force respondent
No. 2 was re-appointed to the sane post by notification
dated February 27, 1980 w.e.f. the previous day. It was
contended that the 1979 Rules had the effect of conferring
an absol ute discretion on the Chief Election Comm ssioner to
appoi nt any person of his choice to the post in question. To
put it differently the appellant contended that the amend-
nment conferred arbitrary and unfettered power on the Chief
El ecti on Commi ssioner to appoint any person he deened fit as
his Private Secretary regardless of his qualification. It
was further contended before us by the | earned counsel for
the appellant that if the appellant had been appointed to
the post in question on Septenber 1,

253

1979 the subsequent anendnent of the Rules would not have
operated retrospectively to his detriment and he would have
continued as Private Secretary even after the anendnent.

A [learned Single Judge of the H gh Court cane to the
conclusion that the 1979 Rules were not mala fide nor were
they arbitrary as alleged by the appellant. The Hi gh Court
also came tothe conclusion that since the nmenmorandum of
Cct ober 26, 1979 was wi thdrawn the appellant was entitled to
be consi dered for appointment to the post of Private Secre-
tary we.f. Septenber 1, 1979. The High  Court, therefore,
directed Class Il Departnental Pronotion Conmittee to con-
sider the case of the appellant for appointnment to the post
of Private Secretary to the Chief ~Election Conm ssioner
w.e.f. Septenber 1, 1979. It ordered that if the appellant
is selected for appointment by pronotion to the said post
his appointnent will be deened to have been made on ad-hoc
basis from Septenber 1, 1979 to Decenber 14, 1979 after
which the 1979 Rules canme into force. Monetary benefits due
to the appellant on such appoi ntnent were ordered to be
cal cul ated and paid. The appellant feeling aggrieved by this
order preferred an appeal, L.P.A No. 113 of 1980, before a
Di vision Bench of the same High Court. This Letters Patent
Appeal was sumarily dism ssed on July 24, 1980. Feeling
aggrieved by the said order the petitioner approached this
Court and secured special |eave under Article 136 of the
Constitution.

M. Tarkunde, the |learned counsel for the -appellant,
reiterated the same contentions which were convassed before
the | earned Single Judge of the Hi gh Court and added that if
the appellant was appointed w. e.f. Septenber 1, 1979, -the
subsequent anmendnent of the Rules would not have stood in
his way and he woul d have continued as Private Secretary to
the Chief Election Conm ssioner even after the anmendment of
the said Rules. He, therefore, contended that the H gh Court
was not right inlimting the relief in regard to the appel-
| ant’ s appoi ntment upto Decenber 14, 1979 i.e. till the 1979
Rules <canme into force. It may at this stage be pointed out
that pursuant to the order of the H gh Court directing the
Class |1 Departmental Promotion Committee to consider the
case of the appellant for appointnent to the post of Private
Secretary w.e.f. Septenber 1, 1979, the said Commttee net
on My 9, 1980 and considered the case of all eligible
persons for appointnent to the post in question we.f.
Septenber 1, 1979. The Departnental Promption Conmmittee did
not find anyone suitable for appointment tO the said post.
Intimation in that behalf was given to the appellant by the
menor andum of May 14, 1980. This decision of the
254
Departnmental Pronotion Conmittee sets at rest the argunent
that the appellant woul d have continued as Private Secretary
had he been appointed to the said post w.e.f. Septenber 1,
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1979.

M. Tarkunde, the |learned counsel for the appellant,
rightly did not seriously contend before us that the 1979
Rules were mala fide and were nade solely with a view to
deny appointment to the appellant as Private Secretary to
the Chief Election Conmssioner. It nmust be realised that in
reply to the proposal to anend the extent rules the Mnistry
of Law, Justice and Conpany Affairs, in consultation wth
the Departnment of Personnel and Administrative Reforns,
wote to the Conmi ssion on Decenber 5, 1974 as under

"The post of Private Secretary to the Chief
El ecti on Comm ssioner is borne on the persona
staff of the Chief Election Comm ssioner and
appoi ntnent. thereto is outside the purview of
the UP.S.C vide entry 5 of Schedule to the
Union Public Service Conmission (Exenption
from  consultatioon) Regulations 1958. The
appoi nt nent of a person thereto may be made by
the Chief Election Conm ssioner at his discre-
tion wthout the consultation of the Union
Public Service Commi ssion. The appointnent to
the post ~of Private Secretary to the Chief
El ecti on Commissioner is also co-termnus with
t he appoi ntnent of Chief Election Conm ssion-
er. /In viewof this position, the Departnent
of Personnel and Admi nistrative Reforms have
advised that the Recruitment Rules for the
post = of Private Secretary to the Chief Elec-
tion Conm ssi oner need not be made. The Rules
for the post as proposed by the " Comm ssion
have therefore not been notified. "
After the amendnent of the 1974 Rul es the Comm ssion. issued
an office order dated February 18, 1980 stating that ap-
poi ntnent to the post of Private Secretary shall be nade 'in
the absolute discretion of the Chief Election Comm ssioner’
from anongst persons of suitable class or category ' serving
in the Conm ssion or fromoutside, as he may deemfit. The
words 'in the absolute discretion of the Chief  Election
Conmi ssioner’ were construed by counsel to nmean-that arbi-
trary and unfettered power was conferred to the Chief El ec-
tion Conmissioner in the matter of choice of his Private
Secretary. The office order further stated that the appoint-
ment of the incunbent to the said post ’'shall be co-tern nus
with the incunbency in the post of the Chief Election Com
m ssioner’. This order shows that after the amendment of the
255
1974 Rules the matter in regard to the choice of ~ personne
for the post of Private Secretary to the Chief Election
Comm ssioner was left to the sole discretion of . the  Chief
El ecti on Conmi ssi oner.

It will appear fromthe above developnents “that the
proposal for the anendnent of the relevant recruitnment Rul es
was moved way back in July 1970. The advice given by the Law
Mnistry by their comunication of December 5, 1974 was
ultimately accepted by the Conmission. By the letter  of
March 19, 1975, the Law Mnistry, however, inforned the
Conmi ssion that the Comm ssion’s proposal would be consid-
ered at the tinme if change in the incunbency in the post of
the Chief Election Conm ssioner. That was why the process of
amendment of the 1974 Rul es was del ayed until Decenber 1979.
The incunbent to the post of Chief Election Conm ssioner at
all material tinmes had, therefore, nothing to do with the
proposal to anend the recruitment rules. It was, therefore,
impossible to contend that respondent No. 1's action was
mala fide and was actuated with the sole desire to deny
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pronotion to the appellant to the post of Private Secretary
to the Chief Election Conm ssioner

Coning to the next linb of attack it nust be realised
that in a denocratic republic like ours the office of the
Chi ef Election Comm ssioner is of vital inportance. Article
324 confers the power of superintendence, direction and
control of elections in the Chief El ection Comissioner
Free and fair elections are the basic postulates of any
denocratic order. A duty is cast on the Chief Election
Commi ssioner to ensure free and fair elections. This nakes
the post of the Chief Election Conm ssioner a sensitive one.
The Chief Election Comm ssioner has to deal with severa
matters which are brought before himby political parties as
well as the Governnent. His office is called upon to handle
correspondence which require a high degree of secrecy and
confidentiality. He would naturally require the services of
his Private Secretary for handling such highly secret and
confidential files and correspondence. It is, therefore,
i nperative that the person working as Private Secretary to
the Chief Election Conmm ssioner nust be one in whominplicit
faith and confidence can be placed. He nmust be a nan of
i npeccabl e character and integrity, besides being conpetent
in secretarial work. Integrity, honesty and conpetence are
the basic hall marks for the post. In addition, he nust be a
person in whom the Chief Election Conm ssioner has absolute
trust and faith. It is for this reasonthat the tenure of
the post is nmade co-ternminus with the tenure of the Chief
El ecti on Conmm ssioner. That is for the obvious reason that a
man chosen by the predecessor may not be enjoying the
256
sanme degree of confidence of his successor. He-may like to
have his own man of confidence to attend of hi's secretaria
work. It is, therefore, not w thout reason that the ' choice
of personnel to the post of Private Secretary is left to the
Chief Election Comm ssioner hinself. This is nothing new.
Simlar provision is made for certain other functionaries as
can be seen fromthe Home Departnent’s Notification dated
1st Septenber, 1958 as anended fromtine to tine. W are,
therefore, of the opinion that having regard to the specia
needs of the post it was inperative to |eave the matter of
choi ce of personnel in the absolute discretion of the Chief
El ecti on Comm ssioner. W, therefore, do not think that the
office order of February 18, 1980 can be struck down. The
H gh Court was, therefore, right inlimting the relief upto
Decenmber 14, 1979 i.e. till the 1974 Rul es becane effective.
Since consultation with the U . P.S.C. was not necessary after
t he anendnent introduced by the 1979 Rules, the Chief Elec-
tion Conm ssioner was entitled to choose the man of  his
confidence as Private Secretary. The choice of . respondent
No. 2 to the post cannot, therefore, be questioned.

In view of the above, we do not see any nerit- in the
contentions wurged before us by the | earned counsel for the
appel lant. W, therefore, disnmiss this appeal but in the
facts and circunmstances of the case |eave the parties to
bear their own costs.

Y. Lal Appea
di sm ssed
257




