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The Judgrment of the Court was delivered by

ARI JI T PASAYAT, J. No religion propagates terrorismor hatred. Love for al
is the basic foundation on which alnost all religions are founded.
Unfortunately, sonme fanatics who have distorted views of religion spread
nmessages of terror and hatred. They do not understand and realize what
amount of danage they do to the society. Sonetines people belonging to
their comunity or religion also becone victins. As a result of these
fanatic acts of sonme m sgui ded peopl e, innocent lives are lost, distrust in
the m nds of comunities replaces love and affection for others, The
devastating effect of such dastardly acts isthe matrix on which the
present case to which these appeals relate rests. On 16th March, 1993, just
bef ore the stroke of mid-night, people in and around B.B. Ganguly Street in
the Bow Bazar Area of Cal cutta heard deafening sounds emanating from

t hunderi ng expl osi ons which resulted in total denolition of a building and
partial denolition of two other adjacent buildings situated at 267,266 and
268 A, B.B. Ganguly Street. Large nunber of people were trapped in and

buri ed under the denolished buildings. It was indeed a very ghastly sight
and | arge nunber of people died because of the explosions inpact and/or on
account of the falling debris. Human |inbs were found scattered all around
the area. Those who survived tried to rescue the unfortunate victinmns.
Police officers arrived at the spot imediately. The firstinformation
report was | odged at Bow Bazar Police Station for alleged conm ssion of

of f ences puni shabl e under Section 120B, 436, 302, 307 326 of the Indian
penal Code, 1860 (in short "the IPC) and Sections 3 and 5 of the Expl osive
Substances Act, 1908 (in short ’'The Explosive Act’).

Consi dering the seriousness and gravity of the incident, the Conmissioner
of Police set up a special investigating team On investigation 8 persons
i ncluding the six appellants were found |inked with the comm ssion of

of fences. Arrests were nade. Wile rescue operations were on there was
further explosion on 18.3.1993. The expl oded bonb was handed over 'to the
police officer after its exam nation on the spot by a Mlitary Oficer
Meanwhi | e, the pay | oader picked up a gunny bag containing 22 1ive bonbs.
Afterwards. They were defused after exam nation. Certain materials were
sei zed by the investigating teamfromthe site of the occurrence and on
exam nation, it was found that nitro-glycerin expl osives were involved in
the expl osi on. Large nunmber of witnesses were exani ned.

Two of the accused persons, Pannal al Jaysoara (accused-appellant in
Crimnal Appeal No. 299/2002) and Mhd. CGul zar (accused-appellant in
Crimnal Appeal No. 494/2002) were arrested on 29.3.1993 and 13.5.1993
respectively. As they wanted to nmake their confessions, those were to be
recorded before the Judicial Magistrate, accordingly, their confessiona
statements were recorded by the nmagistrates (PW.81 and 82). Sone of the
accused persons were also identified by witnesses in the Test
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Identification Parade. On 11.6.1993. the Commi ssioner of Police on

exam nati on of the case diary, statenment of witnesses, reports of the
experts and confessional statenents cane to the conclusion that provisions
of Terrorist and Disruptive Activities (Prevention) Act, 1987 (in short

" The TADA Act’) were applicable. Accordingly, sanction, was accorded for
prosecution of the accused persons under the said statute. Charge sheet was
subm tted on 14.6.1993.

Accused Persons filed a wit application before the Calcutta H gh Court
chall enging the validity of the sanction and the order whereby the

Desi gnhat ed Court took cognizance of the offences under the TADA Act. The
H gh Court quashed the order of sanction and taking of cognizance. The
matter was chal |l enged before this Court by the prosecution. The appeal was
al l owed and the Designated Court was directed to proceed with the case in
accordance with law wi th utnost expedition. [See: State of Wst Bengal and
Anr. v. Mhd. Khalid and O's, etc. [1995] 1 SCC 684. The Designated Court
framed charges under Section 120B, 436/34, 302/34, IPC, Section 3 and 5 of
the Explosive Act and under Section 3 (2) (1) and 3(3) of the TADA Act. As
the accused persons facing trial pleaded innocence, trial was conducted.

The case of the prosecution, in short, is that the accused persons
conspired and agreed to manufacture bonbs illegally by using explosives to
strike terror in the people, particularly, in the mnd of the people living
in Bow Bazar and its adjacent areas to adversely affect communal harnony
anmongst nenbers of 'Hi ndu and Muslim communities Pursuant to this crimna
conspiracy and in pursuance of the compn intention, they caused conpl ete/
partial destruction of properties by using the expl osive substances. They
conmitted murders knowing fully well that illegal manufacture of bonbs by
expl osi ve substances in nost |ikelihood would result in deaths or bodily
injuries, by causing explosion: I'n causing explosion by unl awful and
mal i ci ous user of explosive substances which was likely to endanger life or
to cause serious injury to properties, they conmtted offences in terns of
Sections 3 and 5 of the Explosive Act. The fact that they possessed

expl osi ve substances gave rise to a reasonabl e suspicion that such
possessi on and control of the expl osive substances were not for lawu

obj ect. Provisions of the TADA Act were applied on the allegations that
pursuant to the conspiracy and in pursuance of the common intention they
prepared bonbs with huge quantities of explosive substances and highly

expl osive materials with intent to strike terrorin the mnd of the people
adversely affecting the comrunal harnony anpongst the people belonging to

H ndu and Muslimreligions. Their terrorist activities resulted in the
death of 69 persons, injuries to a |arge nunber of persons and destruction
and damage to properties. As a result of these acts conmi ssion of terrorist
acts was facilitated.

Qut of the 165 witnesses exani ned, three wi tnesses were picked up as star
wi tnesses to prove the conspiracy and the connected acts. They are PW 40
(Ml. Sabir @Natu), PW 67 (Santosh Hazra) and PW68 (Kristin Chow @
Kittu), By a detailed judgnent ,the Designated Court found the accused
appel l ants guilty of offences punishabl e under Section 120 B I PC, Sections
3 and 5 of the Explosive Act and Section 3(2)(1) and 3(3) of the TADA Act
read with Section 34 | PC. However, they were found not guilty of the

of fences in terns of Sections 302 and 436 read with Section 34 | PC. After
hearing on the question of sentence, the accused appel lants were sentenced
to undergo rigorous inprisonment for life and to pay a fine of Rs. 3000
each for comm ssion of offences under Section 3(2)(1) of the TADA Act read
with Section 34 IPC, to undergo rigorous inprisonment for five years and to
pay a fine of Rs. 500 each for commi ssion of offence under Section 3 (3) of
the TADA Act. They were further sentenced to undergo rigorous inprisonment
for 10 years and to pay a fine of Rs. 1,000 each for conm ssion of offence
under Section 3 of the Explosive Act and to suffer an inprisonnent for one
year and to pay a fine of Rs. 300 each for conmi ssion of offence under
Section 5 of the Explosive Act. Each of themwere also sentenced to

i mprisonnent for life and to pay a fine of Rs. 3000 each for comm ssion of
of fence under Section 120 B of |PC
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These appeals relate to the conmon judgnent of the Designated Court. Wile
the accused appell ants have questioned the legality of the conviction and
sentences inposed, the State has questioned the propriety of acquittal in
respect of the offences in ternms of Sections 302/34 and 436/ 34 | PC. Learned
counsel for the accused appellants have submtted, inter alia, that the so-
called star witnesses are persons with doubtful antecedents. They were
rowdy el ements who were under the thunb of police officers and the
possibility of their having deposed falsely at the behest of police

of ficers cannot be ruled out, and this is nore probable. Referring to the
evi dence of PWs 40,67 and 68, it was submitted that their evidence suffers
frominnumerable fallacies. PW40 claimed to have heard the accused-
appel | ant, Rashid aski ng the accused-appellant, Pannal al Joysorara about
the preparation of bonbs. He was the witness who was avail able i mredi ately
after the incident. But his statenent was recorded two days after without
any expl anation being offered as to why he was exami ned two days after.
Simlarly, PW. 67 and 68 , were al so exam ned after two days. In Court,
they made enbel lished and hi ghly ornanented statenents. It was poi nted out
that evidenced of PW67, in particular, is full of holes. According to his
own testinony, he was only connected with satta ganes. It was, therefore,

hi ghl'y inprobable that he was allowed to go up and notice all those
materials which were Iying inthe roonms and the activities being carried
out, It was highly inprobable that nobody stopped him Many i ndependent

wi t nesses were not exam ned though their presence is accepted by the
prosecution. A grievance is nmade that sone of the persons who were

avail abl e to be exam ned have not been so done. Particul ar reference has
been nade to Nausad and Csnan. It is stated that the prosecution case is
that Nausad was the owner of one of the premnmises and PW68 told Gsman about
the conspiracy. Non-exam nation of these material and independent w tnesses
rendered the prosecution version-suspect. There was no reliable evidence of
conspiracy. There was no design to commt any act even if it is accepted
that there was any expl osion. That was an accident. In fact, no inportance
can be attached to the so-called judicial confessions because two accused
person who al |l egedly nmade t he confessi on'had nmade retracti on subsequently
on 3.2.1995. They were terrorized, threatened and were conpelled to make
the confession. Even if, according to them the prosecution case is
accepted in its toto, it only proves that the Muslins were trying to
protect thenselves in the event of a possible attack of Hi ndus on them In
the bonb bl ast which took place in Bonbay a few nonths earlier, the police
was totally ineffective and could not save the lives of nunber of Mislins
and were silent onl ookers. That spread nmessage of fear in the nmind of

Musl inms and as the prosecution version itself goes to show, they were
preparing to protect thenselves as a matter of exercise of their right of
prevent defence, to protect defence, in the nost |likely event of attack by
the H ndus on them This according to themrul esout applicationof the
TADA Act. They were not the aggressors and this preparations to protect
their rights and properties in the event of an attack was not to spread a
terror or to cause any unlawful act but was an act intended to be used as a
shield and not a weapon. Further, Section 3 of the Explosive Act has no
application because there was no naterial to show that the accused persons
had caused explosion. It was pointed out that several persons who had | ost
their lives in the explosion were arrayed as accused persons. Even if, they
caused the explosion, they could not save their own lives and it cannot be
said that the accused appellants were responsible for the expl osion. Com ng
to the charge of conspiracy, it was submitted that the statenents recorded
under Section 164 of the Code of Crimnal Procedure, 1973 (in short 'the
Code’) of the two accused persons cannot be used agai nst others unless the
prescriptions of Section 30 of the Indian Evidence Act, 1872 (in short 'the
Evi dence Act’) were fulfilled. According to them confession of a co-
accused was not a substantive piece of evidence. It had a limted role to
play. In case other evidence was convincing and credible, as an additiona
factor, confession of a co-accused for limted purpose can be used in

evi dence. The present was not a case of that nature. Finally, it was
submitted that accused appellants are in custody since 1993 and a |ibera

vi ew on sentence shoul d be taken.
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In response, M. K T.S. Tulsi, |earned senior counsel appearing for the
prosecution submtted that the apparent intention of the accused appellants
was to terrorise the people. Large quantity of the explosives and bonbs
recovered clearly gives alie to the plea that self-protection was the
object. Seen in the context of the notive it is clear that the intention
was to terrorise a section of the people and it is not a case that the
accused appellants wanted to exercise their right of private defence for
thensel ves. The real object and that notive were to use it for spreading
conmunal di sharnony under the cover of self-protection and to terrorise
people. So far as the confession in terns of Section 164 of the Code is
concerned, it was submitted that the statements were recorded after making
the confessors aware that they may be utilized in evidence agai nst them
The so-called retraction was afterthought. The nmere fact that the wi tnesses
were exam ned after two days does not per se render their evidence suspect.
It has to be noted that there was total chaos after the expl osions.
Everywhere bodi es were lying scattered. There was no information as to how
many were buried under the debris. The first attenpt was to save |lives of
peopl e rendering i nredi ate nedical assistance. At that point of tineg,
recordi ng of evidence was not the first priority. In fact, after the
speci al teamwas constituted, the process of recording statements was
started on 18.3.1993 and on that date the statements of material wtnesses
were recorded, Wth reference of Section 15 of the TADA Act, it is

subm tted that though the statements recorded by the Magi strate was not
strictly in line with Section 15 of the TADA Act, yet it deserves a greater
degree of acceptability under the said Act. It cannot be conceived that the
confession recorded by a Police Oficer wuld stand on a better footing
than one recorded by the Judicial Mgistrate. Further, it was submtted
that the confessional statenents recorded clearly come within the anmbit of
Section 10 of the Evidence Act and, therefore, no further corroborati on was
necessary and to that extent Section 30 nmmy not be applicable. Even

ot herwi se, according to him there was anple material to connect the
accused appellants with the crime and the confessional statenments were the
[ ast straw

Responding to the plea that Section 3 of the Explosive Act had no
application. It was submtted that the possession of the explosives has
been established, the purpose for which they were stored and the bonbs were
manuf act ured has been established. Even if theoretically it is accepted
that the accused appellants did not cause the explosion, but the others did
at their behest. Their constructive liability cannot be wiped out. They
were the perpetrators of the crine being the brain behind it. Even if, for
the sake of argunents it is accepted that the final touch was given by
sonebody el se, may be the deceased accused persons, as they were the brains
behi nd the whol e show, their liability cannot be-ignored and ruled out. In
any event, according to him they have been charged with Section 3 of the
Expl osi ve Act and coul d be convicted under Section 4 of the said Act
because the latter constitutes a | esser offence.

By ways of rejoinder, it was submtted by | earned counsel for the-accused-
appel l ants that Section 10 of the Evidence Act has-no application, because
after the act flowing fromthe conspiracy is over, the rel evance of any
statenment of relation to the conspiracy is of no consequence. After the
expl osion even if the same was the result of conspiracy as alleged, any
confessional statenment recorded under Section 164 of the Code cannot cone
within the anbit of Section 10 of the Evidence Act.

First, we shall deal with the plea regarding acceptability of the evidence.
It is to be seen as to what is the evidence of PW 40, 67 and 68 and how
they establish prosecution case. PW40 had deposed about presence of

Murt aza Bhai, Qulzar Bhai, Khalid Bhai, UWkil Tenial, Khursid and Hansu
while they were coming inside Satta Gali carrying two | oaded gunny bags.
Thereafter, they went upstairs of 267 B.B. Ganguly Street. PW40 foll owed
themup. He noticed the aforesaid persons m xing the ingredi ents of bonbs
and al so manufacturing bonbs. He found two druns, few gunny bags and snal
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containers lying there. Murtaza, Gulzar and Khalid were shifting and
straining the explosive materials after taking it and fromthe gunny bags.
Hi s nose and eyes got irritated when the process was going on. Therefore,
he cane down. Around 10 to 10.30 p.m he saw Rashid, Aziz Zakrin and Lalu
comng inside the Satta Gali with an old nan wearing spectacles (identified
as accused-appel | ant Panal al Jaysoara). While noving up the stairs to the
upper floor, Rashid asked the old nan to prepare bonbs with the materials
brought by him Criticismwas |evelled by | earned counsel for accused-
appel l ant that the entire conversation alleged to have taken place was

di scl ose by PWO during investigation. On verification of records, it
appears that though the exact words of the conversation were not stated, in
subst ance the sane idea was conveyed. PW 67 and 68 have stated about plan
of and preparation for manufacture of bonbs. Their statenent was to the
effect that on 16.3.1993 at about 11.00 p.m they went to neet Rashid Khan
to ventilate their grievance against some of the pencillors disturbing the
tranquility of the locality. PW67 has deposed that Rashid was standing
alone in front of the Satta office. As he and PW68 were reporting the
matter to Rashid, an old man wearing spectacles (identified as accused
Pannal al Jaysoara) and Gsman cane out of Satta gali. The old man reported
to Rashid that it would take whole night to prepare bonbs by using the

m xture. On being asked as'to what woul d be done with the bonbs, Rashid
replied that |arge nunber of bonbs were required bonmbs were required
because of the riot at Bonbay between Hi ndus and Muslins. Statement of
PW68 is to the simlar effect that on 16.3.1993 around 11.00 p.m accused-
appel l ant Rashid intimated an old man (identified as accused-appel | ant
Pannal al Jaysoara) that preparation of large nunber of bonbs was required
to be used in the event Hi ndus attacked the Muslinms, and it was necessary
in viewof riots in Bonrbay . PW 67 and 68 belonged to the locality and
were acquai nted with Rashid Khan.” Their near relatives were staying in
locality. It is on record that sonme relatives of PWM68 have |ost their
lives in the incident. Confidential statenent of accused-appellant.

Pannal al Jaysoara was to the effect that he had asked accused-appel | ant
Rashid as to the urgency for preparing | arge nunber of bonbs. His reply was
that he took the decision of preparing bonbs so that Muslins could fight in
the possible riot. In the test identification parade PW 40, 67 and 68
identified accused-appel |l ant Pannal a Jaysoara on 15.4.1993. Confessi ona
statenent of accused-appellant @il zar is relevant, He stated that Rashid
had remi nded themthat nany Muslins had been killed in'the riot at Bonbay
and Governnent did not do anything for the Muslims. If thereis a riot,
many Muslins nmay die as the Governnent may not do anything. Therefore, he
took the decision of preparing |large quantity of explosives and bonbs. PW
67 has deposed that accused-appel |l ant Rashid directed preparation of |arge
nunber of bonbs overnight. Presence of the accused persons . in and around
the place of occurrence has been anply established by the evidence of PW
40,67 and 68, as well the confessional statenents of Pannal al and Gul zar

In the case at hand , the evidence of PW. 40,67 and 68 even after the

cl ose scrutiny cannot be termed to be unreliable. Merely because they were
the persons with no fixed avocation, the very fact that they were regul ar
visitors to the place of occurrence described as 'Satta Gali’ makes their
presence nothing but natural. Additionally, we find that relatives of PW68
have lost lives. Mere delay in exanination of the witnesses for a few days
cannot in all cases be terned to be fatal so far as the prosecution is
concerned. There may be several reasons. Wen the del ay is expl ained,

what ever be the length of the delay, the Court can act on the testinony of
the witness if it is found to be cogent and credible. In the case at hand,
as has been rightly pointed out by the | earned counsel for the respondents,
the first priority was rendering assistance to those who had suffered
injuries and were |lying under the debris of the demplished buil dings. The
magni t ude of the incident can be well judged fromthe fact that a tota
bui | di ng col | apsed and two ot her buil dings were denolished to a substantia
extent, 69 persons lost their lives and | arge nunber of persons were
injured. Therefore, statement of PW68 that he was busy in attending to the
injured and coll ecting dead bodies till 18.3.1993 cannot be said to be

i mprobabl e. Though, an attenpt has been made to show that there is no truth
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in his statement that he had carried the injured persons to the hospital by
nmaki ng reference to certain noting in the medical reports to the effect
that unknown person brought the injured to the hospital, that is really of
no consequence. \Wen | arge nunber of persons were being brought to the
hospital, the forenpst duty of the doctors and other menbers of the staff
was to provide inmediate treatnment and not to go about collecting
information as to who had brought the injured to the hospital for
treatnent. That would be contrary to the normal hunman conduct. Looked at
fromany angle, the evidence of PW. 40, 67 and 68 cannot be said to be
suffering fromany infirmty. Their statenents along with the confessiona
statements of the co-accused and a definite assurance to the prosecution
ver si on.

Next cones the accused-appellants’ plea relating to non-exam nation of
Wi t nesses.

Normal |y, the prosecution’s duty is to examne all the eyew tnesses

sel ection of whom has to be made with due care, honestly and fairly. The
Wi t nesses have to be selected with a view not to suppress any honest
opi ni on; ‘and due care has to be taken that in selection of wtnesses, no
adverse inference is drawn agai nst the prosecution. However, no genera
rule can be laid down that each and every witness has to be exam ned even
though his testinony may or may not be material. The npbst inportant factor
for the prosecution being that those w tnesses strengthening the case of
the prosecution have to be exam ned, the prosecution can pick and choose
the witnesses who are considered to be relevant and material for the
purpose of unfolding the case of the prosecution. It is not the quantity
but the quality of the evidence that is inportant. In the case at hand, if
the prosecution felt that its case has been wel | established though the

Wi t nesses exam ned, it cannot be said that non-exam nation of sonme persons
rendered its version vulnerable.

As was observed by this Court in Habeeb Mohammuad v. State of Hyderabad, AR
(1954) SC 51 prosecution is not bound tocall a witness about whomthere is
a reasonabl e ground for believing that he will not speak the truth.

It has not been shown as to howthe exam nation of persons |ike Nausad and
Gsnan woul d have thrown any |ight on the issues involved. Wether Usman was
the owner of the house or not has no significance when the prosecution has
establ i shed the conspiracy angl e and preparation of bonbs by credible
evidence. Simlarly, OGsman was the person to whomone witness is stated to
have tol d about the conspiracy angle. Since that w tness has been held to
be reliable, non-exam nation of Gsmana is really of no consequence. A
reference was nade to sonme persons who were parties to the Test
Identification Parade. It is pointed out that sone of themdid not identify
all the accused persons. Here again, the non-exam nation of these persons
cannot be held to be of any consequence. Those persons who have identified
the accused persons knew themearlier. Therefore, even if sonme persons not
exam ned did not identify all the accused persons that does not in any way
affect the credibility of the witnesses who knew t hem /have identified them
and deposed about the conspiracy and the preparation of conbs. Above being
the position, no adverse inference can be drawn.

It would be appropriate to deal with the question of conspiracy. Section
120B of IPCis the provision which provides for punishnent for crimna
conspiracy. Definition of 'crimnal conspiracy’ given in Section 120A reads
as follows:

"120A-When two or nore persons agree to do, or cause to be done, -

(1) all illegal act, or

(2) an act which is not illegal by illegal neans, such an agreenent is
designated a criminal conspiracy;
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Provi ded that no agreenent except an agreenent to conmit an offence shal
amount to a crimnal conspiracy unless sone act besides the agreenent is
done by one or nore parties to such agreenent in pursuance thereof.’

The el ements of a crimnal conspiracy have been stated to be: (a) an object
to be acconplished, (b) a plan or schenme enbodyi ng means to acconplish that
object, (c) an agreenent or understanding between two or nore of the
accused persons whereby, they becone definitely commtted to co-operate for
the acconplishnment of the object by the neans enbodied in the agreenent, or
by any effectual means, (d) in the jurisdiction where the statute required
an overt act. The essence of a crimnal conspiracy is the unlawfu

conbi nati on and ordinarily the offence is conplete when the conbination is
franed. Fromthis, it necessarily follows that unless the statute so
requires, no overt act need be done in furtherance of the conspiracy, and
that the object of the conbination need not be acconplished, in order to
constitute an indictable offence. Law making conspiracy a crime, is
designed to curb i moderate power to do mschief which is gained by a

conbi nati on of the neans. The encouragenent and support which co-
conspirators give to one another rendering enterprises possible which, if
left to individual effort, would have been inpossible, furnish the ground
for visiting conspirators and abettors w th condign puni shnment. The

conspiracy is held to be continued and renewed as to all its nenbers
wher ever and whenever “any nenber of the conspiracy acts in furtherance of
the common design. (See: ‘Anerican Jurisprudence Vol. Il Sec. 23, p. 559).

For an offence puni'shabl e under section 120-B, prosecution need not
necessarily prove that the perpetrators expressly agree to do or cause to
be done illegal act; the agreement nmay be proved by necessary inplication
O fence of crimnal conspiracy has its foundation in an agreenment to commt
an of fence. A conspiracy consists not nerely in the intention of two or
nore, but in the agreenment of two or nmore to-do an unlawful act by unlawfu
nmeans. So |ong as such a design rests in intention only, it is not

i ndi ctable. When two agree to carry it into effect, the very plot is an act
initself, and an act of each of the parties, prom se against prom se,
actus contra actum capable of being enforced, if lawful, punishable if for
a crimnal object or for use of crimnal neans.

No doubt in the case of conspiracy there cannot be any direct evidence. The
i ngredi ents of offence are that there should be an agreenent between
persons who are alleged to conspire and the sai d agreenment should be for

doing an illegal act or for doing illegal means an act which itself may not
be illegal, Therefore, the essence of crimnal conspiracy is an agreenent
to do an illegal act and such an agreement can be proved either by direct

evi dence or by circunstantial evidence or by both, and it is a matter of
conmon experience that direct evidence to prove conspiracy is rarely
avai | abl e. Therefore, the circunstances proved before, during and after the
occurrence have to be considered to deci de about the conplicity of the
accused.

In Hal sbury’s Laws of England (vide 4th Ed. Vol.11, page 44 page 58), the
English Law as to conspiracy has been stated thus:

"Conspiracy consists in the agreenent of two or nore persons to do an

unl awful act, or to do a lawful act by unlawful nmeans. It is an indictable
of fence at comon | aw, the punishnent for which is inprisonnent or fine or
both in thee discretion of the Court.

The essence of the offence of conspiracy is the fact of conbination by
agreement. The agreenent nay be express or inplied, or in part express and
in part inplied. The conspiracy arises and the offence is conmtted as soon
as the agreenent is nade, and the offence continues to be committed so | ong
as the conbination persists, that is until the conspiratorial agreenent is
term nated by conpletion of its performance or by abandonnent or
frustration or however, it may be. The actus rues in a conspiracy is the
agreement to execute the illegal conduct, not the execution of it. It is
not enough that two or nore persons pursued the same unl awful object at the
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sanme tinme or in the sane place, it is necessary to show a neeting of m nds,
a consensus to effect an unlawful purpose. It is not, however, necessary
that each conspirator shoul d have been in comunication with every other."

There is no difference between the node of proof of the offence of
conspiracy and that of any other offence, it can be established by direct
or circunstantial evidence. (See: Bhagwan Swarup Lal etc. etc. v. State of
Maharashtra, AR (1965) SC 682 at p. 686].

Privacy and secrecy are nore characteristics of conspiracy, than of a |oud
di scussion in an el evated place open to public view. Direct evidence in
proof of a conspiracy is seldom avail able, offence of conspiracy can be
proved by either direct or circunstantial evidence. It is not always
possible to give affirmative evidence about the date of the formation of
the crimnal conspiracy, about the persons who took part in the formation
of the conspiracy, about the object, which the objectors set before
thensel ves as the object of conspiracy, and about the manner in which the
obj ect of conspiracy i's to be carried out, all this is necessarily a matter
of inference.

The provisions of Section 120-A and 120-B, 1 PC have brought the |aw of
conspiracy in India in lline with the English Law by making the overt act
unessential when the conspiracy is to commit any puni shable offence. The
English Law on this matter is well settled. Russell on crime (12 Ed. Vol.
I, p. 202) nay be useful ly noted-

The gist of the offence of conspiracy then lies, not in doing the act, or
ef fecting the purpose for which the conspiracy is formed, nor in attenpting
to do them nor in citing othersto do them but in the form ng of the
schene or agreement between the parties, agreement is essential. Mere

know edge, or even discussion, of the planis not, per se, enough."

Ganville Wllianms in the "Crimnal Law' (Second Ed. P. 382) states-

"The question arose in an |lowa case, but it was discussed in terns of
conspiracy rather then of accessoryship. D, who had a grievance agai nst P,
told Ethat if he would whip P soneone would pay his fine. E replied that
he did not want anyone to pay his fine, that he had a grievance of his own
agai nst P and that he would whip himat the first opportunity.. E whipped
P. O was acquitted of conspiracy because there was no agreenent for
"concert of action, no agreenent to 'co-operate’. Coleridge, J, while
summ ng up the case to Jury in Regina v. Mirphy, (1837) 173 ED 502 at p.
508] states:

“I am bound to tell you, that although the comobn design is the root of the
charge, it is not necessary to prove that these two parties cane together
and actually agreed in terms to have this comon design and to pursue it by
conmon neans, and so to carry it into execution. This is not necessary,
because in many cases of the nost clearly established conspiracies there
are no neans of proving any such thing and neither law nor comobn sense
requires that it should be proved. If you find that these two persons
pursued by their acts the sane object, often by the sane neans, one
perform ng one part of an act, so as to conplete it, with a viewto the
attai nment of the object which they were pursuing, you wll be at' liberty
to draw the conclusion that they have been engaged in a conspiracy to

ef fect that object. The question you have to ask yourselves is, had they
this comon design, and did they pursue it by these commopn neans the design
bei ng unl awful . "

As note above, the essential ingredient of the offence of crimna
conspiracy is the agreenment to conmt an offence. In a case where the
agreenment is for acconplishment of an act which by itself constitutes an

of fence, then in that event no overt act is necessary to be proved by the
prosecution because in such a situation, crimnal conspiracy is established
by proving such an agreement. Where the conspiracy alleged is with regard
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to comm ssion of a serious crinme of the nature as contenplated in Section
120 B read with the proviso to sub-section (2) of Section 120 A, then in
that event nere proof of an agreenent between the accused for comm ssion of
such a crime alone is enough to bring about a conviction under Section 120
B and the proof of any overt act by the accused or by any one of them would
not be necessary. The provisions, in such a situation, do not require that
each and every person who is party to the conspiracy nmust do sone overt act
towards the fulfilnent of the object of conspiracy, to comrt the essentia
i ngredi ent bei ng an agreement between the conspirators to conmit the crine
and if these requirements and ingredients are established, the act would
fall within the trapping of the provisions contained in section 120 B [ See:
S.C. Bahri v. State of Bihar, AR (1994) SC 2420.

The conspiracies are not hatched in open, by their nature, they are
secretly, planned, they can be proved even by circunstantial evidence, the
| ack of direct evidence relating to conspiracy has no consequence. [ See:
E. K. Chandrasenan v. State of Kerala, AR (1995) SC 1066].

In Kehar Singh and Os. v. The State (Del hi Administration), Al R(1988)SC
1883 at p. [1954]), this Court observed:

"Cenerally, a conspiracy is hatched in secrecy and it may be difficult to
adduce direct evidence of the same. The prosecution will often rely on

evi dence of acts of 'various parties to infer that they were done in
reference to their /common intention. The prosecution will also nore often
rely upon circunstantial evidence. The conspiracy can be undoubtedly proved
by such evidence direct or circunstantial. But the court nust enquire

whet her the two persons are independently pursuing the same end or they
have cone together to the pursuit of the unlawful object. The forner does
not render them conspirators, but the latter does. It is, however,
essential that the offence of conspiracy required sone kind of physica
mani festati on of agreenent. The express agreemnment, however, need not be
proved. Nor actual neeting of the two persons is necessary. Nor it is
necessary to prove the actual words of communi cati on, The evidence as to
transm ssi on of thoughts sharing the unlawful design may be sufficient.
Conspi racy can be proved by circunstances and other materials. (See: State
o) Bihar v. Paranmhans, (1986) Pat LJR 688. To establish a charge of

conspi racy know edge about indul gence in either an’illegal act or a |l ega
act by illegal neans is necessary, In some cases, intent of unlawful use
bei ng made of the goods or services in question may be inferred fromthe
know edge itself. This apart, the prosecution has not to establish that a
particul ar unl awful use was intended, so long as the goods or service in
guestion could not be put to any |awful use Finally, when the ultimte

of fence consists of a chain of actions, i would not be necessary for the
prosecutions to establish, to bring home the charge of conspiracy, that
each of the conspirators had the know edge of what the collaborator would
do so, so long as it is known that the collaborator woul d put the goods or
service to an unlawful use . (See State of Maharashtra v. Som Nath Thapa,
J] (1996) 4 SC 615.

We may usefully refer to Ajay Agarwal v. Union of India and Os., J] (1993)
3 SC 203. It was held:

XXX XXX
XXX
"8 It is not necessary that each conspirator nust know all the

details of the scheme nor be a participant at every stage. It is necessary
that they should agree for design or object of conspiracy. Conspiracy is
concei ved as having three elenments. (1) agreenent; (2) between two or nore
persons by whomthe agreement is effected: and (3) a crimnal object, which
may be either the ultimte aimof the agreenent, or nay constitute the
nmeans, or one of the means by which that aimis to be acconplished. It is

i material whether this is found in the ultinmate objects. The comon | aw
definition of 'crimnal conspiracy’ was stated first by Lord Denman in
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Jones’ case that an indictnent for conspiracy nust "charge a conspiracy to
do an unl awful act by unlawful neans" and was el aborated by Wllies, J. on
behal f of the judges while referring the question to the House of Lords in
Mul cahy v. Reg, and House of Lords in unaninous decision reiterated in
Quinn v. Leathem

"A conspiracy consists not nerely in the intention of two or nore, but in
the agreenment of two or nore, to do an unlawful act, or to do a | awful act
by unlawful means. So long as such a design rest in intention only, it is
not indictable. Wen two agree to carry it into effect, the very plot is an
act initself, and the act of each of the parties, proni se against prom se,
actus contra actum capable of being enforced, if |lawful; punishable of for
a crimnal object, or for the use of crimnal neans.’

The Court in B.G Barsay v. State of Bombay, hel d:

"The gist of the offence’is an agreement to break the law. The parties to
such an agreenment will be guilty of crimnal conspiracy, though the illega
act agreed to be done has not been done. So too, it is an ingredient of the
of fence that all the parties should agree to do a single illegal act. It
may conprise the conmm ssion of a nunber of acts. Under Section 43 of the

I ndi a Penal Code, an act would be illegal if it is an offence or if it is
prohi bited by |aw "

In Yash Pal Mttal 'v. State of Punjab, [1977] SCC 540 the rule was laid as
follows: (SCC p. 543 para 9)

"The very agreenent, concert or |eague is the ingredient of the offence. It
is not necessary that ‘all the conspirators nmust know each and every detai
of the conspiracy as long as they are co-participators in the nmain object
of the conspiracy. There nmay be so many devi ces and techni ques adopted to
achi eve the comopn goal of the conspiracy and there may be division of
performances in the chain of actions with one object to achieve the rea
end of which every coll aborator must be aware and in which each one of them
must be interested. There nust be unity of object or purpose but there may
be plurality of nmeans sometimes even unknown to one anot her, anopngst the
conspirators. In achieving the goal several offences may be conmmtted by
sone of the conspirators even unknown to the others. The only rel evant
factor is that all neans adopted and ill egal acts done nust be and
purported to be in furtherance of the object of the conspiracy even though
there may be sometines msfire or overshooting by some of the
conspirators.’

In Mohamad Usman Mohammad Hussain Maniyar and Ors. v. State of

Mahar ashtra, (1981) 2 SCC 443, it was held that for an offence under
Section 120B | PC, the prosecution need not necessarily prove that the
perpetrators expressly agreed to do or cause to be done the illegal act,
the agreement may be proved by necessary inplication.”

Where trustworthy evidence establishing all links of circunstantia

evidence is avail able the confession of a co-accused as to conspiracy even
wi t hout corroborative evidence can be taken into consideration. [See
Baburao Bajirao Patil v. State of Maharashtra, [1971] 3 SCC 432]. It can in
sone cases be inferred fromthe acts and conduct of parties. [ See

Shi vanar ayan Laxmi narayan Joshi and O's. v. State of Maiharashtra and O's,
AR (1980) SC 439.

That brings us to another angle i.e. acceptability of the confession
Section 24 of the Evidence Act interdicts a confession if it appears to the
Court to be the result of any inducenent, threat or promise in certain
conditions. The principle therein is that confession nmust be voluntary. It
nmust be the outcome of his own free will inspired by the sound of his own
consci ence to speak nothing but truth.

Words and Phrases, permanent edition, Vol. 44, p. 622 defines 'voluntary’
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as:

"Voluntary’ neans a statement nmade of the free will and accord of accuse,
wi t hout coercion, whether fromfear of any threat of harm pronise, or
i nducement or any hope of reward-State v. Millin,

(85NwW 2nd 598, 600, 249 down 10)"

Wrds and Phrases by John B. Saunders 3rd edition, vol. 4 4, p. 401,
"voluntary’ is defined as:

......... the classic statement of the principle is that of Lord Sumer in
| brahimv. Regem (1914) AC 599 (at p. 609) where he said, "it has |ong
been established as a positive rule of English crimnal |aw that no
statenment by an accusedis admi ssible in evidence against himunless it is
shown by the prosecution to be a voluntary statenent, in the sense that it
has not been obtained fromhimeither by fear of prejudice or hope of
advant age exercise or -held out by a person in authority. The principle is
as old as Lord Hal e*. However, .in five of the el even textbooks cited to us
...... support is to be found for a narrow and rather technical mneaning of
the word "voluntary". According to this view, "voluntary". According to
this view, 'voluntary" means nerely that the statenent has not been made in
consequence of (i) some prom se of advantage or some threat (ii) of a
tenmporal character (iii) held out or nmade by a person in authority, and
(iv) relating to the charge in the sense that it inplies that the accused’'s
position in the contenpl ated proceedings will or may be better or worse
according to whether or not the statement is made. R v. Power, (1966) 2
Al ER 433 (at pp. 454, 455) per Cantley, V."

A confessional statement is not adm ssible unless it is made to the

Magi strate under Section 25 of the Evidence Act. The requirenent of Section
30 of the Evidence Act is that before it is nmade to operate against the co-
accused the confession should be strictly established. In other words, what
nmust be before the Court should be a confession proper and not a nere

ci rcunstance or an information which could be an incrininating one.
Secondly, it being the confession of the naker, it is not to be treated as
evi dence within the neaning of Section 3 of the Evidence Act against the
non- maker co-accused and lastly, its use depends on finding other evidence
so as to connect the co-accused with crinme and that too as a corroborative
piece. It is only when the other evidence tendered agai nst the co-accused
points to his guilt then the confession duly proved coul d be used agai nst
such co-accused if it appears to effect himas | ending support or .assurance
to such other evidence. To attract the provisions of Section 30, it should
for all purposes be a confession, that is a statenent containing an

adnmi ssion of guilt and not nmerely a statenent rai'sing the inference wth
regard to such a guilt. The evidence of co-accused cannot be consi dered
under Section 30 of the Evidence Act, where he was not tried jointly wth
the accused and where he did not nake a statenent incrimnating hinself
along with the accused. As noted above, the confession of co-accused does
not come within the definition of evidence contained in Section 3 of the
Evidence Act. It is not required to be given on oath, nor in the presence
of the accused, and it cannot be tested by cross-exanination. It is only
when a persons admits guilty to the fullest extent, and exposes hinself to
the pains and penalties provided for his guilt, there is a guarantee for
his truth. Legislature provides that his statenment may be consi dered
against his fell ow accused charged with the sane crine. The test is to see
whether it is sufficient by itself to justify the conviction of the person
making it of the offence for which he is being jointly tried with the other
person or persons against whomit is tendered. The proper way to approach a
case of this kind is, first to marshal the evidence agai nst the accused
excludi ng the confession altogether from consideration and see whether if
it is believed, a conviction could safely be based onit. If it is capable
of belief independently of the confession, then of course it is not
necessary to call the confession in aid. But cases may arise where the
Judge is not prepared to act on the other evidence as it stands even
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though, if believed, it would be sufficient to sustain a conviction. In
such an event the Judge may call in aid the confession and use it to | end
assurance to the other evidence. This position has been clearly explai ned
by this Court Kashmira Singh v. The State of Madhya Pradesh, AIR (1952) SC
159. The exact Scope of Section 30 was di scussed by the Privy Council in
the case of Bhubani v. The King, AIR (1949) PC 257. The rel evant extract
fromthe said decision which has becone | ocus classicus reads as foll ows:

"Sec. 30 applies to confessions, and not to statenents which do not admt
the guilt of the confessing party........ But a confession of a co-accused

i s obviously evidence of a very weak type..... It is a nuch weaker type of
evi dence than the evidence of an approver which is not subject to any of
those infirmties. Sec. 30, however, provides that the Court may take the
confession into consideration and thereby, no doubt, nmake it evidence on
which the Court nmay act but the section does not say that the confession is
to amount to proof. Heady there nust be other evidence. The confession is
only one elenent in the consideration of all the facts proved in the case;
it can be put into the scale and weighed with the other evidence. The
confession of the co-accused and be used only in support of other evidence
and cannot be made the foundation of a conviction". Kashmira Singh's
principles were noted with approval by a Constitution Bench of these Court
Hart Charan Kurm and Jodia Hajamv. State of Bihar, [1964] 6 SCR 623. It
was noted that the basis on which Section 30 operates . is that if a person
makes a confession inplicating hinself that may suggest that the maker of
the confession is speaking the truth. Normally, if a statenent nade by an
accused person is found to be voluntary and it anpbunts to a confession in
the sense that it inplicates the naker, it is to likely that the maker
woul d inplicate hinself untruly. So Section 30 provides that such a
confession nmay be taken into consideration even against the co-accused who
is being tried along with the maker of the confession. It is significant
however that |ike other evidence which is produced before the Court it is
not obligatory on the Court to take the confession .into account. Wen

evi dence as defined by the Evidence Act is produced before the Court it is
the duty of the Court to consider that evidence. Wat weight should be
attached to such evidence is a matter -in the discretion of the Court. But
the Court cannot say in respect of such evidence that it will just not take
that evidence into account. Such an approach can however be adopted by the
Court in dealing with a confession because Section 30 nerel y enables the
Court to take the confession into account. \Were, however, the Court takes
it into confidence, it cannot be faulted. The principle is that the Court
cannot start with confession of a co-accused person; it mnust begin with

ot her evi dence adduced by the prosecution and after it has forned.its
opinion with regard to the quality and effect of the said evidences, then
it is permissible toturn to the confession in order to receive assurance
to the conclusion of guilt which the judicial mind is about the reach on
sone ot her evidence. That is the true effect of the provision contained in
Section 30. W may note that great stress was |aid down on the so-called
retraction of the makers of the confession. Apart fromthe fact that the
sanme was nade after about two years of the confession. PW 81 and 82 have
stated in Court as to the procedures followed by them 'while recording the
confession. The evidence clearly establishes that the confessions weretrue
and voluntary. That was not the result of any tutoring, compul sion or
pressurization. As was observed by this Court in Shankaria v. State of"

Raj ast han, (1978) Crl. LJ. 1251, the Court is to apply double test for
deciding the acceptability of a confession i.e. (i) whether the confession
was perfectly voluntary and (ii) if so, whether it is true and trustworthy.
Satisfaction of the first test is a sine qua non for its adnmissibility in
evidence. If the confession appears to the Court to have been caused by any
i nducement, threat or prom se, such as nentioned in Section 24 of the

Evi dence Act, it must be excluded and rejected brevi manu. If the first
test is satisfied, the Court nust before acting upon the confession reach
the finding that what is stated therein is true and reliable. The Judicia
Magi strate PWs. 81 and 82 have followed the requisite procedure. It is

rel evant to further note that conplaint was | odged before the Magistrate
bef ore his recording of the confessional staterment of accused Mi. @ul zar
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The conplaint was just filed in Court and it was not noved. The nane of the
| awyer filing the conplaint could not be ascertained either. This fact has
been noted by the Designated Court.

In view of what we have said about the confessional statement it is not
necessary to go into the question as to whether the statenent recorded
under Section 164 of the Code as to be given greater credence even if the
confessional statenent has not been recorded under Section 15 of the TADA
Act. However, we find substance in the stand of |earned counsel for
accused-appel l ants that Section 10 of the Evidence Act which is an
exception to the general rule while permtting the statenment made by one
conspirator to be adm ssibl e as agai nst another conspirator restricts it to
the statenment made during the period when the agency subsisted. In State of
Gujarat v. Mhd. Atik and Ors., [1998] 4 SCC 351, it was held that
principle is no longer res Integra that any statement nmade by an accused
after his arrest, whether as a confession or otherw se, cannot fall wthin
the ambit of Section 10 of the Evidence Act. Once the common intention
ceased to exist any statenent nade by a forner conspirator thereafter
cannot ' be regarded as one nmde in reference to their common intention. In
ot her wor'ds, the post arrest statenent nmade to a police officer, whether it
is a confession or otherwi se touching his involvenent in the conspiracy,
woul d not fall within the anmbit of Section 10 of the Evidence Act.

The first condition which is al nost the opening | ock of that provision is
the existence of "reasonable ground to believe" that the conspirators have
conspired together. This condition will ‘be satisfied even when there is
sonme prima facie evidence to show that there was such a crinina
conspiracy. If the aforesaid prelimnary condition is fulfilled then
anything said by one of the conspirators beconmes substantive evidence

agai nst the other, provided that should have been a statenment "in reference
to their conmon intention". Under the corresponding provision in the
English | aw the expression used is "in furtherance of the comon object."
No doubt, the words "in reference to their comron intention"” we w der than
the words used in English | aw (vide Sardar Sardul Singh Caveeshar v. The
State of Maharashtra, AR (1965) SC 682.

But the contention that any statement of a conspirator, whatever be the
extent of tine, would gain admi ssibility under Section 10 if it was nade
"in reference" to the comon intention, is too broad a proposition for
acceptance. We cannot overl ook that the basic principle which underlies in
Section 10 of the Evidence Act is the theory of agency. Every conspirator
is an agent of his associate in carrying out the object of the conspiracy.
Section 10, which is an exception to the general rule, while permtting the
statenent nade by one conspirator to be adm ssi bl e as agai nst another
conspirator restricts it to the statenment nade during the period when the
agency subsisted. Once it is shown that a person becane snapped out of the
conspiracy, any statenent made subsequent thereto cannot be used as against
the other conspirators under Section 10.

Way back in 1940, the Privy Council had considered this aspect and Lord
Wi ght, speaking for Viscount Maugham and Sir George Rankin in Mrza Akbar
v. King-Enperor, AR (1940) P.C. 176 had stated the legal position thus:

"The words 'comon intention’ signify a common intention existing at the
time when the thing was said, done or witten by one of them Things said,
done or witten while the conspiracy was on foot are rel evant as evidence
of the common intention, once reasonabl e ground has been shown to believe
inits existence. But it would be a very different matter to hold that any
narrative or statenent or confession made to a third party after the common
intention or conspiracy was no | onger operating and had ceased to exist is
adm ssi bl e agai nst the other party."

Intention is the volition of mnd i mediately preceding the act while the
object is the end to which effect is directed the thing ained at and that
whi ch one endeavours to attain and carry on. Intention inmplies the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

19

resol ution of the mnd while the object nmeans the purpose for which the
resol uti on was nade.

I n Bhagwan Swanp’s case (supra), it was observed that the expression 'in
reference to their comon intention” is wider than the words "in
furtherance of the commn intention’ and this is very conprehensive and it
appears to have been designedly used to give it a wi der scope than the
words 'in furtherance of in the English Law. But, once the conmon intention
ceased to exist any statenent nade by a forner conspirator thereafter
cannot be regarded as one made 'in reference to the conmon intention
Therefore, a post arrest statenent nade to the police officer was held to
be beyond the anbit of Section 10 of the Evidence Act.

In Sardul Singh Caveeshar v. The State of Bonbay, AR (1957) SC 747, it was
hel d:

"The principle underlying the reception of evidence under Section 10 of the
Evi dence Act of the statenents, acts and witings of one co-conspirator as
agai nst the other is on the theory of agency. The rule in Section 10 of the
Evi dence '‘Act confines that principle of agency in crinmnal matters to the
acts of the co-conspirator within the period during which it can be said
that the acts were 'in reference to their comopn intention’ that is to say
"things said, done or witten while the conspiracy was on foot’ and 'in
carrying out the conspiracy’. It would seemto follow that where the charge
specified the period of conspiracy evidence of acts of co-conspirators
outside the period is not receivable inevidence."

In a given case, however, if the object of conspiracy has not been achieved
and there is still agreement to do the illegal act, the offence of a
crimnal conspiracy continues and Section 10 of the Evidence Act applies.
In other words, it cannot be said to be a rule of universal application

The evidence in each case has to be tested and the conclusions arrived at.
In the present case, the prosecution has not |ed any evidence to show t hat
any particul ar accused continued to be a nmenber of the conspiracy after his
arrest. Simlar view was expressed by this Court in State v. Nalini, [1999]
5 SCC 253.

It was urged with sone anpbunt of vehenence by the l'earned counsel for the
appel l ants that no terrorise act was invol ved.

VWil e dealing with an accused tried under the TADA, certain specia

features of the said Statute need to be focused. It is also necessary to
find out the legislative intent for enacting it. If defines "terrorist
acts" in Section 2(h) with reference to Section 3(1) and-in that context
defines a terrorist. It is not possible to define the expression
"terrorism in precise terns. It is derived fromthe word "terror’. As the
St atement of bjects and Reasons | eading to enactnent of the TADA/is
concerned, reference to The Terrorist and Disruptive Activities
(Prevention) Act, 1985 (hereinafter referred to as the "Ad Act’) is
necessary. |t appears that the intended object of the said Act was to dea
wi th persons responsible for escalation of terrorist activities in many
parts of the country. It was expected that it would be possible to contro
the menace within a period of two years, and life of the Act was restricted
to the period of two years fromthe date of its conmencenent. But noti cing
the continuance of nenance, that too on a |arger scal e TADA has been
enacted. Menance of terrorismis not restricted to our country, and it has
becone a matter of international concern and the attacks on the Wrld Trade
Centre and other |aces on 11th Septenber, 2001 anply showit. Attack on the
Parliament on 13th Decenber, 2001 shows how grimthe situation is. TADA is
applied as an extrenme nmeasure when police fails to tackle with the
situation under the ordinary penal |aw. Wether the crimnal act was
conmitted with an intention to strike terror in the people or section of
peopl e woul d depend upon the facts of each case. As was noted in Jayawant
Dattatray Suryarao etc. etc. v. State of Maharashtra etc. etc., (2001) AR
SCW 4717, for finding out the intention of the accused, there would hardly
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be a few cases where there would be direct evidence. It has to be mainly
inferred fromthe circunstances of each case.

In H ntendra Vishnu Thakur and Ors. v. State of Maharashtra and O's.,
[1994] 4 SCC 602, this Court observed that:

"that legal position remains unaltered that the crucial postulate for

j udgi ng whether the offence is a terrorist act falling under TADA or not is
whether it was done with the intent to overawe the Governnent as by | aw
established or to strike terror in the people etc. A ’'terrorist’ activity
does not nerely arise by causing disturbance of |law and order or of public
order. The fall out of the intended activity is to be one that it travels
beyond the capacity of the ordinary | aw enforcenent agencies to tackle it
under the ordinary penal law. It is in essence a deliberate and systenmatic
use of conercive intimdation".

As was noted in the said case, it is a common feature that hardened
crimnals today take advantage of the situation and by wearing the cl oak of
terrorism aimto achieve acceptability and respectability in the society;
because i'n di fferent parts of the country affected by mlitancy, a
terrorist is projected as a hero by a group and often even by many

m sgui ded youth. As noted at the outset, it is not possible to precisely
define "terrorism. Finding a definition of "terrorism has haunted
countries for decades. Afirst attenpt to arrive at an internationally
acceptabl e definition was nade under the League of Nations, but the
convention drafted in 1937 never cane into exi stence. The UN Menber States
still have no agree-upon definition. Terni nology consensus woul d, however,
be necessary for a single conprehensive convention on terrorism which sone
countries favour in place of the present 12 pieceneal conventions and
protocols. The | ack of agreenent on a definition of terrorismhas been a
maj or obstacl e to neani ngful international counterneasures. Cynics have
often comrented that one State’'s "terrorist" is another State’'s "freedom
fighter". If terrorismis defined strictly in terns of attacks on non-
mlitary targets, nunber of attacks on nilitary installations and soldiers’
resi dences could not be includedin the statistics. In order to cut through
the Cordian definitional knot, terrorist expert A Schm d suggested in 1992
in areport for the then UN Crine Branch that it might be a good idea to
take the existing consensus on what constitutes a "war crinme" as a point of
departure. |If the core of war crine-deliberate attacks on civilians,

host age taking and the killing of prisoners-is extended to peacetine, we
could sinmply define acts of terrorismas "peacetine equivalents of war
crimes."

League of Nations Convention (1937)

"Al'l crimnal acts directed against a State along with intended or
calculated to create a statute of terror in the mnds of particul ar persons
or a group of persons or the general public".

(GA Res. 51/210 Measures to elimnate international terrorism

"1. Strongly condemms all acts, methods and practices of terrorism as
crimnal and unjustifiable, wherever and by whomsoever conmitted;

2. Reiterates that crimnal acts intended or calculated to provoke a state
of terror in the general public, a group of persons or particular persons
for political purposes are in any circunstances unjustifiable, whatever the
consi derations of a political, philosophical, ideological, racial, ethnic,
religious or other nature that nmay be invoked to justify them"

3. Short legal definition proposed by A.P. Schnmid to United Nations Crine
Branch (1992):

Act of Terrorism = Peacetine Equival ent or War Crine
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4. Academ c Consensus Definition:

"Terrorismis an anxiety-inspiring of repeated violent action, enployed by
(sem -) clandestine individual, group or state actors, for idiosyncratic,
crimnal or political reason, whereby -in contrast to assassination -the
direct targets of violence are not the main targets. The i medi ate human
victinms of violence are generally chosen randomy (targets of opportunity)
or selectively (representative or synbolic targets) froma target
popul ati on, and serve as nmessage generators. Threat-and vi ol ence-based
conmuni cati on processes between terrorist (organization), (inperiled)
victinms, and main targets are used to mani pulate the main target (audience
(s)), turning it into a target of terror, a target of demands, or a target
of attention, depending on whether intimdation, coercion, or propoganda is
primarily sought” (Schm d, 1988).

Definitions:

Terrorismby nature is difficult to define. Acts of terrorismconjure

enoti onal ‘responses-in the victinms (those hurt by the violence and those
affected by the fear) as well as inthe practitioners. Even the U S

gover nment._cannot agree on-one single definition. The old adage, "One man’'s
terrorist is another man’s freedom fighter" is still alive and well. Listed
bel ow are several definitions of terrorismused by the Federal Bureau of

I nvestigation.

Terrorismis the use or threatened use of force designed to bring about
political change.-Brain Jenkins.

Terrorismconstitutes the illegitimte use of force to achieve a politica
obj ective when innocent people are targeted.-Walter Laqueur

Terrorismis the preneditated, deliberate, systematic nmurder, mayhem and
threatening of the innocent to create fear and intinidation in order to
gain a political or tactical advantage, usually to influence an audience. -
James M Pol and.

Terrorismis the unlawful use or threat of viol ence agai nst persons or
property to further political or social objectives: It /is usually intended
to intimdate or coerce a governnental, individuals or groups, or to nodify
their behaviour or polities. -Vice-President’'s Task Force, 1986.

Terrorismis the unlawful use of force or violence agai nst persons. or
property to intimdate or coerce a governnent, the civilian population, or
any segnent thereof, in furtherance of political or social objectives. -
Definition.

Terrorismis one of the manifestations of increased | aw essness and cul t. of
vi ol ence. Violence and crine constitute a threat to an established order
and are a revolt against a civilised society. 'Terrori'sm has not been

defi ned under TADA nor is it possible to give a precise definition of
"terrorism or lay down what constitutes 'terrorism. It nay be possible to
describe it as use of violence when its nmost inportant result is not nerely
the physical and mental danage of the victimbut the prol onged
psychol ogi cal effect it produces or has the potential or producing on the
society as a whole. There may be death, injury, or destruction of property
or even deprivation of individual liberty in the process but the extent and
reach of the intended terrorist activity travels beyond the effect of an
ordinary crine capabl e of being punished under the ordinary penal |aw of
the land and its main objective is to overawe the Government or. disturb
harmony of the society or 'terrorise’ people and the society and not only
those directly assaulted, with a view to disturb even tenpo, peace and
tranquillity of the society and create a sense of fear and insecurity.

In the background of what we have said about terrorist’s acts (supra), plea
of accused-appellants is clearly unacceptable. As was observed by this
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Court when earlier the matter was before it in the prosecution’s appea
guestioni ng the quashi ng of order of sanction and application of TADA the
preparation of bonmbs and possessi on of bonbs woul d tantanmount to
terrorizing the people. Credible evidence proves it to be a terrorist act.
The expl osi on of | arge nunber of |ive bonbs is a clear indication of
conspiracy. It was further held that it cannot be contended that if the
bonbs are for self defence there was no nens rea. Preparation and storage
of bombs are per se illegal acts.

Further question is when the right of private defence arises. It never
conmences before a reasonabl e apprehension arises in the mnd of the
accused. Here there was no evidence that there was any indication about
attack on the Muslinms and, therefore, the question of any reasonable
appr ehensi on does not arise. The cover of self-protection when pierced
unravel s a sinister design to unleash terror

As was observed by this Court in Yogendra Mraffi v. State of Cujarat,
[1980] 2 SCC 218, the right of self defence commences not before a
reasonabl e apprehension arises in the mnd of the accused.

As was observed by this Court in Puran Singh and Ors. v. The State of

Punj ab, AIR (1975) SC 1674 (Para 20) right is not available if there is
sufficient time for recourse to a public authority. There was no scope for
interfering the so-called view of the accused persons that police may not
hel p them That occasion had not arisen. On the question of applicability
of Sections 3 and 4 of the Explosive Act and the true intent, we only need
to refer to Corpus Juris Secundum (A Contenporary Statenent of American
Law), Volunme 22. It is held at page 116 (Crimnnal Law) as under

"Intention
(a) In genera
(b) Specific or general intent crines

(a) In general.-As actual intent toconmt the particular crinme toward
which the act noves is a necessary elenent of an attenpt to commt a crine.
Al t hough the intent nust be one in fact, not nerely in |aw, and may not be
inferred fromthe overt act alone, it may be inferred fromthe

ci rcunst ances. "

As regards notive in American Jurisprudence, 2nd Edn., Vol. 21, in Section
133, it is stated as under

"133. Motive-In crimnal |aw notive nay be defined as that which1eads or
tempts the nind to indulge in a crinminal act or as the noving power which
inmpels to action for a definite result."

In view of our conclusions that charges under Sections 3(2)(1) and 3(3) of
TADA and Section 120B IPC are clearly established, we do not think it
necessary to go through a hair splitting approach vis-a-vis Section 3 and 4
of the Explosive Act. Even if it is accepted that Section 3 of the Act was
not applicable and what was applicable in Section 4 of ‘the Expl osive Act
yet it can only be the question of sentence which can be inposed. As the
charge is for higher offence, conviction of |esser offence is perm ssible.
As we are upholding the award of life sentence for the offences under
Sections 120B I PC and Section 3(2)(1) and Section 3(3) of the TADA Act, any
reduction in sentence from 10 years to 7 years (in the background of
Sections 3 and 4 of the Explosive Act) is really of no consequence. The
appeal s filed by the accused persons deserves to be dism ssed, and we so
direct.

Conming to the appeal filed by the prosecution against the acquittal in
respect of charges under Section 302/34 and Section 436/34 |IPC, |earned
counsel for the prosecution fairly stated, and in our opinion rightly, that
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the acquittal is justified. Though, it was submtted by M. K T.S. Tuls
that hi gher sentences woul d have been nore appropriate in respect of
established offences, we do not think it necessary to go into that question
in absence of an appeal by the prosecution in that regard. The appeal filed
by the State is accordingly dismssed. In the result, all the seven appeal s
stand di sm ssed.

Before parting with the case, we may point out that the Designated Court
deferred the cross exam nation of the witnesses for a long tinme. That is a
feature which is being noticed in many cases. Unnecessary adjournnents give
a scope for a grievance that accused persons get a time to get over the

wi t nesses. \Whatever be the truth in this allegation, the fact remains that
such adjournments lack the spirit of Section 309 of the Code. Wen a
witness is available and his exam nation-in-chief is over, unless

conpel ling reasons are there, the Trial Court, should not adjourn the
matter on nere asking. These aspects were highlighted by this Court in
State of U. P. v. Shambhu Nath Singh and O's., [2001] 4 SCC 667 and N. G

Dast ance, v. Shrikant -S. Shivde and Anr., [2001] 6 SCC 135. In Shanmbhu Nath
Singh’s case (supra) this Court deprecated the practice of courts

adj our ning cases Wi t hout exam nation of wi tnesses when they are in
attendance wi th foll ow ng observations:

"9. W& nmke it abundantly clear that if a witness is present in court he
must be exam ned on that day. The court mnust know that nost of the

wi tnesses could attend the court only at heavy cost to them after keeping
aside their own avocation. Certainly they incur suffering and | oss of

i ncome. The neagre amount of bhatta (al lowance) which a witness may be paid
by the court is generally a poor solace for the financial |oss incurred by
him It is a sad plight in the trial courts that w tnesses who are called

t hrough summons or other processes stand at the door stanp from norning
till evening only to be told at the end of the day that the case is
adjourned to another day. This primtive practice nust be refornmed by the
presiding officers of the trial courts and-it can be reformed by everyone
provi ded the presiding officer concerned has a conmitnment towards duty. No
sadi stic pleasure, in seeing how other persons summoned by him as w tnesses
are stranded on account of the dinension of his judicial powers, can be
persuadi ng factor for granting such adjournnments lavishly, that too in a
casual nmanner."

In N. G Dasane case (supra) the position was reiterated. The foll ow ng
observations in the said case anply denonstrate the anxiety of this Court
in the matter

"An advocat e abusing the process of court is guilty of misconduct. Wen

Wi tnesses are present in the court for examination the advocate concerned
has a duty to see that their exam nation is conducted. W rem nd that

wi t nesses who cone to the court, on being called by the court, do/so as
they have no other option, and such witnesses are also responsible citizens
who have other work to attend to for eking out a livelihood. They cannot be
treated as | ess respectable to be told to cone again and again just to suit
the conveni ence of the advocate concerned. |If the advocate has any

unavoi dabl e i nconvenience it is his duty to nake other arrangenents for
exam ni ng the witnesses who are present in the court. Seeking adjournments
for postponing the exam nation of the witnesses who are present in court
even w t hout mmki ng other arrangenents for exam ning such witnesses is a
dereliction of an advocate's duty to the court as that woul d cause nuch
harassnment and hardship to the witnesses. Such dereliction if repeated
woul d armount to m sconduct of the advocate concerned. Legal profession nust
be purified fromsuch abuses of the court procedures. Tactics of
filibuster, if adopted by an advocate, is also a professional msconduct."”

It would be desirable for the Court to keep these aspects in view. Appeals
are disnm ssed, as noted above. S. K S.
Appeal s di sni ssed
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