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ARI JI' T PASAYAT, J

Chal l enge in this appeal filed under Section 35L of the
Central Excise Act, 1944 (in short the "Act’) is to the legality of
j udgrment rendered by the Custons, Excise and Service Tax
Appel  ate Tribunal, New Del hi (in short the *Tribunal ).

The controversy lies within a very narrow conmpass.

Appel I ant i s engaged in the manufacture of paper and
paper board falling in Chapter 48 of the Tariff. Notification
No. 6/ 2000- CE dated 1.3.2000 was i ssued whereby the
product manufactured by the appell ant-was exenpted from
paynment of duty during the nonth of March, 2000. Appell ant
availed credit as well as cleared goods under the said
exenption notification. Thereafter, it suo nbtu reversed the
credit of Rs.1,92,365/- to avail the exenption. It deposited the
duty on 30.8.2000 for the nmonth of March, 2000 and al so
applied for refund of the Mddvat credit of Rs.1,92,365/- which
was al ready reversed by it. The claimof refund was allowed by
order dated 13.12.2001 passed by the Assistant
Conmi ssi oner. Thereafter, the appellant again suo notu
reversed the Mddvat credit and filed the refund clai mon
12.7.2001 in respect of the duty paid on 30.8.2000 for the
nont h of March, 2000, claining benefit under the aforesaid
notification No.6/2000-CE. The claimfor refund was rejected
by the Assistant Comm ssioner. An appeal was filed before the
Conmi ssi oner (Appeals) who al so dism ssed the appeal. An
appeal was filed before the Tribunal, which was di sm ssed by
the Tribunal by the inpugned judgnent.

Contention of the appellant before the Tribunal was that
it had already reversed the credit taken during the nonth of
March, 2000 and, therefore, it is entitled for the benefit of
Notification and duty paid on 30.8.2000 by it was to be
refunded. Reliance was placed on a decision of this Court in
Oissa Extrusions v. Collector of Central Excise, Bhubaneswar
(2000 (115) E.L.T. 30 (S.C.) where this Court while interpreting
the provisions of the Notification no.180-CE of 1988 observed
that it cannot be held that exenption notification will be
i napplicable insofar as it is not in accordance with Rule 57C of
the Central Excise Rules, 1944 (in short the 'Rules’).

The contention of the Revenue was that the appellant
during the month of March, 2000 availed the credit and al so
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cleared the goods at nil rate of duty under Notification

No. 6/ 2000- CE. As the appellant cleared the goods and avail ed

the credit therefor, it is not entitled for the benefit of
exenption notification. The contention of the Revenue was

that thereafter the appellant reversed the credit and

subsequently paid the duty for the nonth of March 2000 and

filed the refund claimin respect of the credit reversed by it and
the refund was allowed. As the appellant availed the benefit of
credit in respect of the inputs for the nonth of March 2000,
therefore, it is not entitled for benefit of Notification

The Tribunal held that the decision relied upon by the
appel | ant was not applicable and in any event it having
claimed refund and credit which was allowed it cannot again
ask for exenption frompaynent of duty and the claimfor
refund of duty was rightly rejected.

I'n support of the appeal, |earned counsel for the
appel | ant 'submitted that the Tribunal was not justified in
hol di ng tthat the entitlement to exenption under the
Notification in question was dependent upon whether the
assessee had avail ed Mdvat credit of input duty under Rule
57A of the Rules. It i's pointed out that the Notification which
was i ssued in exercise of powers conferred by sub-section (1)
of Section 5A of the Act granted exenption.in respect of
exci sabl e goods of the description specified in Colum (3) of
the table read with concerned |ist appended to the Notification
The exenption was subject to relevant conditions specified in
the Annexure to the Notificationand referred to in the
corresponding entry in Colum (6) of the table. It is further
poi nted out that so far as the item manufactured by the
appel l ant is concerned, the condition applicable was condition
No. 15 which reads as fol |l ows:

"15. (1) This exenption shall apply only to the
paper and paperboard cl eared for home
consunption froma factory-

(a) during the period fromlst
March 2000 to 31st March 2000,

upto first clearances of an aggregate
guantity not exceeding 210 Metric
Tonnes; and

(b) on or after the Ist day of April
2000, in any subsequent financia

year, upto first clearances of an
aggregate quantity not exceedi ng

2500 Metric Tonnes;

(2) The exemption shall not be applicable to
a manufacturer of the said goods who avails of
the exenption under the notification of the
Government of India in the Mnistry of Finance
(Departnent of Revenue) No. 8/99-Centra

Exci se, dated the 28th February, 1999
published in the Gazette vide nunber G S. R
170(E) dated the 28th February, 1999, 9/99-
Central Excise, dated the 28th February, 1999
published in the Gazette vide Nunber G S. R
171(E), dated the 28th February, 1999,
published in the Gazette vide 8/ 2000-Centra
Exci se, dated the Ist March, 2000 and 9/2000-
Central Excise, dated the Ist March, 2000".
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It is again pointed out that in certain other cases, for
exanpl e, condition No.27 the entry reads as foll ows:

"27. 1If no credit of duty paid, has been taken
under Rule 57A or Rule 57B or Rule 57Q of
the Central Excise Rules, 1944."

Therefore, even if no credit of duty paid had been taken
under Rule 57A, 57B or 57Q of the Rules, the exenption was
avail able. Reliance is placed on a decision of this Court in
Orissa Extrusions’'s case (supra). It was held in the said case
as follows:

"Learned counsel for the Revenue drew our
attention to Rule 57C, which states that no
credit shall be allowed for duty paid on

i nputs used in the manufacture of fina

products which are exenpt fromthe whol e of

the excise duty |eviable thereon or are
chargeable to nil rate of duty. It would appear
that it is for this reason that the said proviso
was included in the notification so that the
provi sions of Rule /' 57C would not apply in
respect of goods not covered by the itens
specifically nmentioned therein. The exenption
notification nmust be assumed to have been
consci ously so worded and due effect nust be
given to the assessee thereunder. It cannot be
hel d that the exenption notification will be

i napplicable insofar as it is not in accordance
with Rule 57C.

Therefore, it is submtted that exenption notification is
appl i cabl e.

In response, M. A  Subba Rao, |earned counsel for the
respondent submitted that the decision referred to above is
not applicable to the facts of the case. In any event, Rule 57C
cannot be given a go by while interpreting the Notification.
O herwi se the said provision will becone redundant.

In order to appreciate the rival subm ssions, it would be
appropriate to take note of the observations made by athree-
Judge Bench of this Court in Ichal karanji Machine Centre Pvt.

Ltd. v. Collector of Central Excise, Pune (2004 (174) E.L.T. 417
(S.C.). It was, inter alia, held as foll ows:

"9, Modvat is basically a duty-collecting
procedure, which ains at allowing relief to a
manuf acturer on the duty el enent borne by
himin respect of the inputs used by him It
was introduced w.e.f. 1.3.1986. The said

schene was regul ated under rules 57A to 57J

of Central Excise Rules, 1944. Rule 57A
entitled a manufacturer to take instant credit
of the central excise duty paid on the inputs
used by himin the manufacture of the finished
product, provided that the input and the
finished product were excisable commubdities

and fell under any of the specified chapters in
the tariff schedule. Under rule 57G every
manuf acturer was required to file a declaration
before the jurisdictional Assistant Coll ector,
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declaring his intention to take Mbydvat credit
after paying duty on the inputs. The object
behind rule 57A read with rule 57G and rul e
57-1 was utilization of credit allowed towards
paynment of duty on any of the final products in
relation to manufacture of which such inputs
were intended to be used in accordance with

the declaration under Rule 57G Rule 57-1
referred to consequences of taking credit
wrongl y.

XXX XXX XXX

13. The above notification envisaged total and
partial exenption; it also categorized the
clearances into first cl earances and

subsequent cl earances; it al so categorized
manuf acturers: into those who took Mddvat

credit 'and those who did not. Those who took
Modvat credit were entitled to only

concessi onal exenption, while whose who did

not avail of Mddvat credit were entitled to tota
exenption up to a specified limt. Wile
individual ceiling limts on cl earances were
prescribed, there was an aggregate ceiling limt
of Rs.75 lacs, beyond which nornmal duty was
payabl e. Therefore, if a manufacturer effected
first clearances of specified goods up to Rs. 30
| acs, he could avail the concession on such

cl earances, but in respect of subsequent

cl earances, he will get the concession only up
to Rs.45 lacs. The basic point is that those
who avail of Mdvat credit were entitled to
concessi onal exenption only, while those who
did not avail such credit could get tota
exenption up to a specified imt of Rs.15 | acs
(as it stood at the relevant tine). Under para
(a)(i) of the notification, concession was not
admi ssi bl e where Mddvat credit was not

avai | ed/ adni ssi bl e.

14. In the present case, as found by the

Adj udi cating Authority and the Tri bunal

Modvat credit was not availed/adm ssible. In
respect of cast iron and castings, Modvat

credit was inadnissible as both these inputs
wer e exenpted, whereas in case of steel bars,

the manufacturer did not avail of Mbdvat

credit. Therefore, the appellants were not
entitled to clear the final products at
concessional rate of duty. Lastly, without
reversing the credit, the appellants cleared the
final products at the concessional rate of duty,
in breach of the above notification, in favour of
their sister concern and consequently, the said
sister concern was not entitled to the benefit of
hi gher credit which was admissible to
manuf act urers who bought goods as their

inputs fromsmall scale industrial units
(appel l ants herein).

15. It was argued on behal f of the appellants
that they had avail ed of the Mdvat credit as
they had not withdrawn the declaration filed
by themw th the departnent. That, there was
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no willful suppression as the departnent was
aware, on the basis of their accounts, about

the appellants not availing the Mddvat credit
and, therefore, the department had erred in

i nvoki ng the proviso to Section 11A in relation
to the extended period for denmandi ng excise
duty. W do not find nerit in the above
argunents. The appel | ants never opted out of

the Modvat scheme. They partly cleared the

final products by paying duty at concessiona
rate without utilizing the credit in the paynent
of duty on final product and partly on the
basis of credit which was not admissible. It is
i mportant to note that the underlying object
behind the notificationwas to utilize the credit
agai nst paynment of duty on-the final product.

In the circunmstances, the demand for
differential duty, penalty and confiscation

subj ect to paynent of redenption fine is valid
and justified."

(underlined for enphasis)

As rightly /submtted by | earned counsel for the
respondent the provisions of Rule 57C woul d be rendered
nugatory and redundant if the interpretation-as suggested by
| earned counsel for the appellant is accepted. It would nmean
that prinmacy has to be given to the Notification over the
statutory provisions contained in Rule 57C.

Rul e 57C reads as foll ows:

"57C. Credit of duty not to be allowed if fina
products are exenpt. -

No credit of the specified duty paid on the

i nputs used in the manufacture of a fina
product (other than those cleared either to a
unit in a Free Trade Zone or to a hundred per
cent Export-Oriented Unit) shall be allowed if
the final product is exenpt fromthe whole of
the duty of excise leviable thereon or is
chargeable to nil rate of duty."

It provides in mandatory and categorical terms that no
credit of the specified duty paid on the inputs used in the
manuf acture of a final product (of the enunerated categories)
shall be allowed if the final product is exenpt fromthe whole
of the duty of excise |eviable thereon or is chargeable to ni
rate of duty. Mreover on the facts of the case it is found that
the manuf acturer had availed of the credit at the tinme of the
cl earance of the goods and had suo noto reversed it to avai
the exenption later on alnost after 11 nonths when it clained
refund of nodvat-credit, hence it was not entitled to
exenption. Undisputedly factual position is so.

Moreover, on the facts of the case, it is found that the
manuf acturer had availed of the credit at the tinme of the
cl earance of the goods and had suo notu reversed it to avai
the exenption later on al nost after 15 nonths when it clai ned
refund of Modvat credit, hence it was not entitled to
exenption.
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Though the decision in Oissa Extrusions’s case (supra)
supports the stand taken by the appellant, but in view of what
has been stated by a three-Judge Bench in Ichal karanji’s case
(supra) the decision does not |lay down the correct position in
law. In that view of the matter, the present appeal is sans
merit and is dismssed. No costs.




