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PETI TI ONER
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MEERABAI G PAI & CRS
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BENCH
S.V.Patil, RP.Sethi, G B.Pattanaik

JUDGVENT:

PATTANAI K, J.

This appeal i's directed against the revisional Oder
of a learned Single  Judge of Karnataka High Court,
di smssing the Revision Petition and affirm ng the order of
eviction passed by the District Judge in -his Revisiona
Jurisdiction under the provisions of Karnataka Rent Contro
Act . The | egal representatives of the deceased tenant are
the appellants. The landlord filed an _application for
eviction wunder Section 21(1) (a), (h) and (p) of the Act,
alleging that the tenant has not paid or tendered the
arrears of the rent legally recoverable fromhimand that
the prem ses are reasonably and bona fide required by the
 andl ord for occupation of hinself as well as on the further
assertion that the tenant has acquired vacant possession of
an alternative suitable building. The Munsif at Yellapur
on consideration of the entire materials before “him held
against the landlord on all counts, and disnmssed the
application for eviction by his order dated 4.10.1991. The
said order was assailed in revision under Section 50 of the
Act . The Revisional Court came to the conclusion that the
Munsi ff had not properly appreciated the evidence on record.
Though he did not set aside the findings of the Munsiff, on
t he question of arrears of rent and  the bona fide
requirement, which are the two grounds. —under -~ Section
21(1)(a) and (h) of the Act, but he did set ~aside the
finding on the third question nanely whether | tenant. has
acquired a suitable alternative prenise, as required  under
Section 21(1)(p) of the Act and cane to hold that the
eviction sought for on the grounds avail abl e under - Section
21(1)(p) of the Act has to be allowed. Against the said
revi sional order of the District Judge in exercise of powers
under Section 50 of the Act, the tenants noved the High
Court. The landlord also filed a revision petition against
the findings of the revisional Court on the question of
arrears of rent and bona fide requirenents. The origina
tenant died during the pendency of the said revision
petition and his legal heirs were substituted and brought on
record. The High Court disposed of the revision on two
grounds. Fol | owi ng the Judgnent of this Court in the case
of Venkatesh Thimmai ah Gurjalkar vs. S.S. Hawal dar, JT
1997(8) SC 528, the High Court canme to the conclusion that
the premises in question being non- residential and under
the Act the tenancy in respect of non-residential premse
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being not heritable and adnmittedly the tenant having died,
the revisional applicationis |iable to be dism ssed. On
the question whether the provisions of Section 21(1)(p) of
the Act is attracted or not, the High Court came to the
conclusion that in view of the evidence of the son of the
original tenant that it was the partnership firm which was
running the business in the schedule prem ses and the said
firm has acquired an alternative prenmise, it nust be held
that the grounds for eviction under Section 21(1)(p) has
been nmade out. Wth these findings, the revision filed by
the tenant as well as the one filed by the landlord stood
di sm ssed. On grant of special |leave by this Court, this
appeal was placed before a Bench of two |earned Judges,
wherein a contention was advanced that the decision of this
Court in Venkatesh Thi mmai ahs case, on which the H gh Court
has relied upon, is contrary to the decision of this Court
in the case of Vishnu Narayan Gadskari (Dead) by L.Rs. vs.
Par al al - Bal adev 'Uza and Ors., 1995 Supp.(4) SCC 428, and in
both the cases, the question for consideration was whether
under the Karnataka Rent Control Act, the tenancy in respect
of a non-residential prenises can be held to be heritable or
not . In view of the two conflicting decisions, referred to
above, the Bench, thought it fit to refer the matter to a
| arger Bench and ‘that is how the matter has been placed
bef ore us.

The |learned counsel for the appellant contends that
the latter decision of this Court inVenkatesh Thi muaiahs
case, nust be held to have been not correctly decided, as it
does not take notice of the earlier decision in Vishnu
Nar ayans case 1995 Supp.(4) SCC 428, whi ch was a ‘deci sion
interpreting the very sanme provision of the Karnataka Rent
Control Act and which also relied upon the Constitution
Bench decision of this Court inGan Devi Anands ' case
1985(2) SCC 683, wherein the pari materia provision of Delh
Rent Control Act, 1958 was under consideration. The |earned
counsel further urged that acquisition of a prem ses by the
partnership firmof which the tenant was nerely a partner to
the extent of 15% cannot be held to be an acquisition of
alternative prenises by the tenant in view of the definition
of tenant in Section 3(r) of the Act and the H gh Court,
therefore commtted serious error of |aw

The Ilearned counsel appearing for the respondent
however contended that the inmpugned judgnent of the  High
Court is wunassailable, since it has followed the latter
decision of this Court on the question of heritability of a
non-residential premses and it has rightly interpreted the
provi sions of Section 21(1)(p) of the Act. According to the
| ear ned counsel for the respondent, t he so-cal | ed
partnership firm being of the father and the sons-and the
said firm having acquired the premnmi ses where business is
being carried on and even in the schedule prem ses the firm
in fact was carrying on the business, though the father was
the tenant, the conclusion becomes irresistible that  an
alternative premises is now available and therefore
eviction coul d be ordered under Section 21(1)(p) of the Act.

In view of the rival submssions at the Bar, two

guestion arise for our consideration: (1) Wether the
tenancy in respect of a non- residential purpose can be held
to be heritable under the Karnataka Rent Control Act; and

(2) Wiether an individual being a tenant of a business
prem ses and said individual having becone a partner of a
firm if the firmacquires vacant possession of a suitable
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buil ding, whether the tenant incurs the liability of being
evi cted under Section 21(p) of the Act.

So far as the first question is concerned, it really
depends upon an analysis of the provisions of the Act. The
expression prem ses has been defined in Section 3(n) to
nmean a building as defined in clause (a) and any |and not
used for agricultural purposes. The building has been
defined under Section 3(a) to nmean any building or hut or
part of a building or hut other than a farm house, let or to
be let separately for residential or non-residentia
purposes and includes ---------------- . The expression
tenant has been defined in Section 3(r) to nmean any person
by whom or on whose account rent is payable for a prenises
and includes the surviving spouse or any son or daughter or
father or nother of a deceased tenant who had been [iving
with the tenant in the prenises as a menber of the tenants
famly up to the death of the tenant and a person conti nui ng
in possession after the termnation of the tenancy in his
favour,  ‘but does not include a person placed in occupation
of a premses by its tenant or a person to whom the
collection of rents or fees in a public market, cart-stand
or slaughter house or of rents for shops has been framed out
or leases by a local authority. Section 51 of the Act
provides that any application nade, appeal preferred or
proceedi ng taken under the Act by or agai nst any person nay
in the event of his death be continued by or against his
| egal representatives. |In the case of G an Devi Anand vs.
Jeevan Kumar and Ors., 1985 (2) SCC 683, the Constitution
Bench of this Court was considering the very question as to
whet her the tenancy in respect of a comercial prem ses or
non-residential prem ses can be said to be heritable under

the Act. Bhagwati J, concurring with the mjority. view,
expressed by Sen J, came to hold that the distinction
between contractual tenancy and statutory tenancy is

conpletely obliterated by the rent control legislation and
if a contractual tenant has an estate or interest’  in the
prem ses which is heritable, a statutory tenant should al so
be held to have such heritable estate or interest. In one
case, the estate or interest is the result of contract while
in the other, it is the result of statute. But the quality

of the estate or interest is the same in both cases. In the
majority judgnent expressed through Sen, J, it was observed:
Keepi ng in view the nain obj ect of Rent Contro

Legi slation, the position of a tenant whose -contractua
tenancy has been deternined has to be understood in the
[ight of the provisions of the Rent Acts. Though provisions
of all the Rent Control Acts are not uniform [ the conmon
feature of all the Rent Control Legislation is that a
contractual tenant on the termnation of the contractua
tenancy is by virtue of the provisions of the Rent Acts not
liable to be evicted as a matter of course wunder the
ordinary law of the land and he is entitled to remain in
possession even after determnation of the contractual
tenancy and no order or decree for eviction will be passed
against a tenant unless any ground which entitles the
landlord to get an order or decree for possession specified
in the Act is established. In other words, the conmon
feature of every Rent Control Act is that it affords
protection to every tenant agai nst eviction despite
term nation of tenancy except on grounds recogni sed by the
Act and no order or decree for eviction shall be passed
agai nst the tenant unless any such ground is established to
the satisfaction of the court.
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After considering the definitions of tenant, the
| andl ord and various other provisions of the Del hi Act as
well as the anmendnment to the definition of tenant
introduced by the Del hi Rent Control Act Amendrment Act (Act
18 of 1976), which gives personal protection and persona
right of continuing in possession to the heirs of the
deceased statutory tenant in respect of residential pren ses
only and not wth regard to the heirs of the so-called
statutory tenant in respect of conmercial premses, the
Court observed that the termination of the contractua
tenancy in view of the definition of tenant in the Act does
not bring about any change in the status and | egal position
of the tenant, unless there are contrary provisions in the
Act. The Court observed in paragraph 34 of the Judgnent

A tenant of ‘any commercial premnises has necessarily
to use the premses for business purposes. Business carried
on by a tenant of any commercial prem ses nmay be and often
is, his only occupation and the source of livelihood of the
tenant and his famly. ~Qut of the incone earned by the
tenant from his business inthe comercial premses, the
tenant maintains hinself and his famly; and the tenant, if
he is residing in a tenanted house, may al so be paying his
rent out of the saidinconme. Even if a tenant is evicted
from his residential prenises, he may with the earni ngs out
of the business be in a position to arrange for sone other
accommodation for  his residence with his fanmly. When,
however, a tenant is thrown out of the conmmercial prenises,
his business which enabl es himto maintain hinmself and his
famly comes to a standstill.” It is conmon know edge that
it is much nore difficult to find suitabl e business prenises
than to find suitable premises for residence. It is no
secret that for securing comercial acconmpdation, ' |arge
sums  of nmoney by way of salam, even though not legally
payable, may have to be paid and rents of conmercia
prem ses are usually very high. (Besides, a business which
has been carried on for years at a particular place has its
own goodwi Il and other distinct advantages. The death of
the person who happens to be the tenant of the comercia
prem ses and who was running the business out of the income
of which the famly used to be maintained, is itself a great
loss to the nenbers of the famly to whom the -death
naturally, cones as a great blow. Usually, on the death of
the person who runs the business and maintains his famly
out of the income of the business, the other nenbers of the
famly who suffer the bereavement have necessarily to carry
on the business for the maintenance and support of. the
famly. A running business is indeed a very val uabl e asset
and often a great source of confort to the famly as the
busi ness keeps the fanmly going. So |ong as the contractua
tenancy of a tenant who carries on the business continues,
there can be no question of the heirs of the deceased tenant
not only inheriting the tenancy but also inheriting the
business and they are entitled to run and enjoy the sane.
We have earlier held that mere termnation of t he
contractual tenancy does not bring about any change in the
status of the tenant and the tenant by virtue of the
definition of the tenant in the Act and the other Rent
Acts continues to enjoy the same status and position, unless
there be any provisions in the Rent Acts which indicate to
the contrary. The nere fact that in the Act no provision
has been made with regard to the heirs of tenants in respect
of commercial tenancies on the death of the tenant after
term nation of the tenancy, as has been done in the case of
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heirs of the tenants of residential premses, does not
indicate that the Legislature intended that the heirs of the
tenants of comercial premises will cease to enjoy the
protection afforded to the tenant under the Act. The
Legi sl ature coul d never have possibly intended that with the
death of a tenant of the conmercial prem ses, the business
carried on by the tenant, however flourishing it may be and
even if the sane constituted the source of |ivelihood of the
nmenbers of the famly, nmust necessarily cone to an end on
the death of the tenant, only because the tenant died after
the contractual tenancy had been terminated. |t could never
have been the intention of the Legislature that the entire
famly of a tenant depending upon the business carried on by
the tenant wll be conpletely stranded and the business
carried on for years in the prem ses which had been | et out
to the tenant nust stop functioning at the prenises which
the heirs of the deceased tenant nust necessarily vacate, as
they are afforded no protection under the Act. W are of
the opinion that in case of comercial prem ses governed by
the Delhi Act, the Legislature has not though it fit in the
light of the situation “at Delhi to place any Kkind of
restriction on the ordinary law of inheritance with regard
to succession. It may also be borne in nmnd that in case of
commercial premses the heirs of the deceased tenant not
only succeed to the tenancy rights in the prenmises but they
succeed to the business as a whol e.

It has been further held:

It may be noticed that in-sone Rent Acts, provisions
regulating heritability of commercial prem ses, have also
been nmde whereas in sone Rent acts,  no such provision
either in respect of residential tenancies or comercia
tenanci es has been nade. As in the present Act, there is no
provision regulating the rights of the heirs to inherit the
tenancy rights of the tenant in respect of the tenanted
prem ses which is comercial prenmises, the tenancy right
which is heritable devolves on the heirs under the ordinary
law of succession. The provisions of the Karnataka Rent
Control Act directly came up for consideration before a
Bench of this Court in the case of Vishnu Narayan Gadskari
(Dead) by L.Rs. vs. Paralal Baladev Uzaand O's., 1995
Supp (4) SCC 428, relying upon the aforesaid Constitution
Bench decision and bearing in mnd the definition  of
tenant in Section 3(r) of the Karnataka Act, the Court
hel d that the tenant continues to have an estate or -interest
in the tenanted prem ses and the tenancy rights both in
respect of residential prem ses and commercial prenises are
heritabl e. In the latter decision in Venkatesh Thi mmai ahs
case, neither the decision of the Constitution Bench
referred to supra has been noticed nor the earlier twd Judge
Bench decision of this Court on the provisions of Karnataka
Act has been noticed and relying upon the decision of the
Kar nat aka H gh Court, w thout any analysis of the provisions
of the Act, the conclusion of the Forums below that the
prem ses in question being non- residential, the right of
tenancy therein is not heritable has been upheld. In view
of the lawlaid down by the Constitution Bench as well as
the wearlier decision of this Court in Vishnu Narayan
Gadskaris case, we have no hesitation to hold that the
latter decision in Venkatesh Thi mmi ahs case, has not been
correctly deci ded. In the absence of any contrary
provisions in the Act, it nust be held that the tenancy in
respect of a non-residential prenises under the Karnataka
Rent Control Act is heritable. The conclusion of the High




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6

Court to the contrary, therefore, cannot be sustained.

So far as the second question is concerned, it depends
upon the interpretation of Section 21(1)(p) of the Act. The
af oresai d provision is quoted herei nbel ow i n extenso:

Sec.21(1)(p): that the tenant whether before or
after the coming into operation of this part has built, or
acquired vacant possession of, or been allotted, a suitable
bui | di ng.

The | anguage of the provision is clear and unambi guous
and given its plain grammtical neaning, it is susceptible
of only one construction that it is only when the tenant has
built or acquired vacant possession of or has been allotted
a suitable building, then only the provisions of Section
21(1)(p) of the Act are attracted and not ot herw se. The
expression tenant has been defined in Section 3(r) and

howsoever /~ vide nmeaning to the said definition be given, it
will not bring within its scope, a partnership firmof which
the tenant hinmself nay be a partner. 1In the case in hand

the individual nanely deceased Gantusa H Baddi was the
tenant in respect of the prenmises and application for
eviction had been  filed as against him The so-called
alternative accommopdation, has been acquired, admttedly by
a partnership firm/ no doubt, consisting of the origina

tenant the father and his sons wherein the father has 15%
share but it cannot be held that the said acquisition of

vacant possession is by the tenant. The High Court has
given a peculiar reasoning on-consideration of evidence
adduced to the effect that since in the disputed prem ses,

the business of the firmwas carried on, though it had been
tenanted to an individual, the noment a vacant possession
has been acquired by the firm the Lliabilities incurred
under Section 21(p) of the Act, we are unable to pursuade
ourselves to agree with the aforesaid conclusion of the Hi gh
Court. In our considered opinion, because of acquiring
vacant possession of a building by the partnership firm of

which the tenant nmy be a partner, the tenant does not

becore liable to be evicted by application of ~ Section
21(1)(p) of the Act. It is neither the case of the |andlord
in the application for eviction that the tenant nanely
deceased Gantusa H Baddi, has acquired vacant possession
of a building nor has it been proved in course of the
pr oceedi ng. That being the position, the conclusion of the
H gh Court that the tenant has incurred the liability of

havi ng evicted under Section 21(1)(p) of the Act, the nonent

a business premses is acquired by the partnership firm is
erroneous and cannot be sustai ned.

In view of our aforesaid conclusion on “both the
guestions, this appeal succeeds. The order of eviction
passed by the Revisional Authority and reaffirmed by the
Hi gh Court stands quashed. The application for eviction
stands di sm ssed. There w Il however be no order as to
costs.




