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ACT:

I ncome Tax Act 1922- - Sec. 34(1) (a)--Escaped
i ncome- - Reassessnent - Bur den of = proof about source of
i ncome--Finding of facts of the Tribunal can be interfered
under what' circunstances---Conclusion wthout any materi-
al s-No person acting judicially and properly instructed as
to the rel evant | aw woul d conme to determ nation--1lncone tax
Appel  ate Tribunal - - Whether Tribunal can ask questions to
assessee informally--\Wether part of record--Incone Tax
Appel l ate Tribunal Rules 29, 30 and 31.

HEADNOTE:

The assessee, a Hindu Undivided Famly, 'was carrying on
business in gold and jewellery in Lahore 'till June 1947.
In view of the inpending partition of ~ India Roshan La
decided to nove out of Lahore-and accordingly transferred
sums of Rs. 12,094/-, Rs. 13,000/- and Rs. 6,000/- from
Lahore Banks to New Del hi Banks. —He left Lahore and pro-
ceeded to Miussoorie in June, 1947. On his way, he stopped
at Anritsar for a few days and opened an account™ with the
I nperial Bank of India with a viewto obtaining a | ockerin
t he Saf e Deposit Vault but a | ocker was not avail able and
hence he deposited a trunk which he had brought from /Lahore
containing gold ornaments, jewellery and cash wth the
I mperial Bank of India. The assessee cane to Delhi in
Cctober, 19.,7. and rented a house. In February, 1948. he
succeeded in securing business premni ses and started @ busi-
ness on 30. 3. 1948. The first entry in the books of account
on 30.3.1948 showed gold ornanents of Rs. 1,19,320/-, Gold
Rawa Rs. 1,69,020/- Stones worth Rs. 4,000/- Bank bal ance
with the Inperial Bank of India, Delhi Rs. 35,053/- ~Bank
Bal ance wi th Hi ndustan Commercial Bank. Del hi Rs. 221/- and
Cash of Rs. 2.800/. The assessee thus brought in an aggre-
gat e capital of Rs. 3,33,414/- in the busi ness on
30. 3. 1948. in 1957. it came to the notice of the Incone
Tax O ficer that the assessee had nade considerable incone
in his gold and jewel |l ery business but had failed to pay any
tax on such inconme and hence issued a notice to the assessee
under s. 34(1)(a) of the Indian Income Tax Act, 1922, for
bringing the income of the assessee for the assessnent year
1948-49 to tax. The assessee flied his return. In the
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course of the assessnent proceedi ngs the I.T.0 called
upon the assessee to explain the nature and source of the
capital of Rs. 3,33,414/-.

The assessee contended that he brought the gold Rawa,
or nanent s and cash representing the capital when he
m grated from Lahore and they were kept in a sealed trunk
with the bank at Amitsar and thereafter brought over to
Del hi and deposited in the Safe Deposit Vault of Hindustan
Conmer ci al Bank at Del hi. When the business of the asses-
see was commenced, he surrendered the | ocker and brought the
entire gold, jewellery and cash into the business.

The assessee observed that till he started his business
in Mrch 1948, neither the , assessee nor Roshan Lal had
any ot her business or neans of incone fromwhich the anount
of Rs. 3,33,414/- could have been earned. The assessee
exam ned some Wwitnesses. The 1 TO al so exami ned the broth-
ers of Roshan Lal who stated that the father of Roshan La
was a man of ordinary means who was al nost reduced to penury
by about 1940 and that he had given a sumof Rs. 2000/- to
hi s“son Roshan Lal for starting gold and jewellery business
in_ 1935 and he had al so subsequently |l ent sonme tooroes to
Roshan Lal on noninal interest. The I ncome Tax Oficer
rejected the explanation offered by the assessee and came to
the conclusion that it was not possible to believe that the
assessee had been able to accumulate capital to the extent
of Rs. 3.33,414/- out of incone fromthe business carried

on. The I ncome Tax O ficer gave credit for a sum of Rs.
20,000/ - and treated the balance of Rs.
154

3,30,414/- as incone of the assessee from undis-

closed source. On appeal,the Appellate Assistant Comm s-

sioner allowed a further sum of “Rs. 80,000./-on the follow
i ng grounds:

(1) That the assessee transferred a sum

of Rs.12,004/-,Rs./3,000/- and Rs. 6,000/-

from Banks as Lahore to the Bank at New

Del hi. This shows that the assessee was not a
man of very snmall neans while he was ~at La-
hor e.

(2) He was having accounts .in 4 different
Banks and a nman of very nodest neans woul d not
have normally so many Bank accounts.

(3) Wiile at Lahore. RoshanLal had taken
Life Insurance Policies worth Rs.” 22.000/-.
A nunber of letters-and Treceipts regarding
busi ness transactions in Lahore Indicated that
t he Lahore business was not as snmall as the
Income Tax Officer had taken it to be. The
assessee stopped at Anritsar and opened an
account and took Safe Deposit Vault where he
deposited a sealed box. It<is reasonable to
presume that there nust have 'been sonething
quite valuable in the box.

A further appeal filed by the assessee to the Tribuna
failed. The tribunal, when the appeal cane to be heard,  put
a question to Roshan Lal as to how he had brought gold and
jewel lery from Lahore and enquired about the weight of the
box. The Tribunal after hearing the argunents of the
parties rejected the appeal. The main argunments which
wei ghed with the Tribunal were:

(1) that the weight of the box was too |ess:
(2) that the assessee did not disclose his
assets under the scheme of the Government of
India published in the Press Note in January
1952, requiring all evacuees to declare the
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amounts of noney brought by them from Paki-
st an.

(3) that the assessee did not file any incone
tax returns in Lahore. The H gh Court con-
firmed the finding of the Tribunal in the
ref erence.

Al'l owi ng the appeal

HELD: (1) The lawis well settled that the onus of
proving the source of a sumof noney found to have been
recei ved by an assessee is on him

[160 E] A

A. Govi ndaral ulu Mudaliar v. Conmm ssioner of Income Tax
(1958) 34 I TR 807 and Conmi ssioner of Incone Tax, UP. v.
Devi Prasad Vi shwanath Prasad 72 | TR 194 fol | owed.

(2) The conclusion of the Tribunal on a finding of fact can
be assailed only if it is shown that the Tribunal had acted
wi t hout any matenal or wupon a view of the facts which could
not reasonably be entertained or the facts found were such
that no person acting judicially and properly instructed as
to “the rel evant | awwoul d have come to that determ nation
[161 G D .

Mehta Parikh & Co. v. Conmi ssioner of | ncome- Tax Bonbay
30 |ITR 181, foll owed.

(3) The Tribunal was right in comenting that primary
evi dence with regard to the extent of the Lahore business
of the assessee was not forthcom ng but it nmust be renem
bered that the assessee was being call ed upon to prove the
extent of his business ma territory fromwhich the nenber
of the H ndu undivided famly had to .flee for their lives
and from where it was totally inpossible to produce any
primary evidence.. The. finding of the AAC that the
assessee was doing fairly well mthe busi ness mLahore was
not disturbed by the Tribunal.. The .AAC found that it was
reasonable to presune to at there WAs sonething. quite
val uable mthe box .and this finding was al so not dissented

by the Tnbunal. There was no material to show that the
or na-
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nents, jewellery and cash brought by the assessee and kept
in the sealed trunk were of the value of only Rs. 1 lac and
not nore. The circunstances that the -assessee” had not
filed any Incone Tax return could be of no avail to the

Revenue because adnmittedly the assessee had brought substan-
tial anmount from Lahore. [161 D-Q
(4) The Tribunal was wong in relying “upon certain

answers given by Roshan Lal, about the weight of the
seal ed box when he was questioned by the Tribunal at the
hearing of the appeal. It nmust be pointed out  straightway

that the answer given by Roshan Lal could not be relied on
by the Tribunal because there is a procedure prescribed in
rules 29. 30 and 31 of the I ncome Tax Appellate Tribuna
Rul es for taking additional evidence before the Tribunal and
if the nmenbers of the Tribunal wanted to exam ne Roshan La
on any aspects of the case. they should have followed this
procedure. The answers given by Roshan Lal disregarding the
perscri bed procedure could not formpart of the record and
the Tribunal was not entitled to rely upon the sane. [162
H 163 A-C

(5) The Tribunal erred in relying on the Press Note be-
cause admttedly the assessee had brought a sumof Rs. 1 lac
to India and even that was not declared to the CGovernnent of
India. [163 E-F]

(6) There was no material on the basis of which the
Tribunal could come to the conclusion that the ornanents.
jewel lery and cash were not worth than Rs. 1 |ac. It was
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not proved that Roshan Lal or the assessee had any business

or other neans of income in India until 30.3.1948. The
genui neness of the entry of March 1948 was also not chal -
| enged. It is wutterly inprobably anounting alnost to

i mpossibility that the assessee could have earned such a
| arge amobunt of Rs. 2.33.414/- as profit within a few nonths
in the disturbed conditions which then prevailed in India.
[ 164 B-E]

(7) The Tribunal acted wi thout any material and in any
event, the finding of fact reached by the Tribunal was
unreasonabl e or such that no person acting judicially and
properly instructed as to the relevant |aw would cone to
such finding. [164 F-(G

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No.. 284 of 1972.
(From the Judgrment and O der dated 3-5-1971 of the Del hi
High Court in |.T. Case No. 6-D of 1964)
A. K. _Sen, V.S. Desai and Bi shanmber Lal, for the appellant.
G C. Sharma and S.P. Nayar, for the respondent.
The Judgrment of the Court was delivered by
BHAGMTI, J.--This is an appeal by special |eave direct-
ed agai nst /'t he Judgrment of the Del hi Hi gh Court answering in
favour of the Revenue a question which was directed to be
referred by the Tribunal under section 66(2) of the |ndian
Income Tax Act, 1922. The controversy between the parties
ari ses out of ‘an assessnent nmade on the assessee as a Hindu
Undi vi ded Family for the assessnent year 1948-49, the corre-
spondi ng accounting year being the financial year 1947-48.
The assessee was at the material tine a H ndu Undivided

Family with one Roshan Lal as its nanager and karta. Ti |
June 1947 the assessee was carrying on business in gold and
jewel lery at Chowk Surjan Singh in Lahore. 'In view of the

i mpendi ng partition of India Roshan Lal decided to nmove out
of Lahore and accordingly he transferred' a sum of Rs.
12,094/ - fromthe account of the assessee'with the  Lahore
Branch of the Punjab National Bank Ltd. to the New  Del hi
Branch of that bank in June 1947. He also transferred from
the Lahore
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Branch of the punjab National Bank Ltd. to the branch of
that bank at New Delhi two sums of Rs. 13,000/- and Rs.
6,000/-, the former in his own nane and the latter in the
nane of his wife and obtained fixed deposit receipts for
these two anpbunts fromthe New Del hi Branch of the Bank /in
July 1947. He left Lahore in June 1947 and proceeded to
Mussoorie but on his way he stopped at Amritsar for a few
days. He opened an account with the Anmritsar Branch of the
I mperial Bank of India by depositing a sumof Rs. 300/- with
a viewto obtaining a |ocker in the safe deposit vault where
he could deposit for sale custody a trunk ‘which he had
brought with himfrom Lahore containing gold ornanents,
jewel lery and cash. It seens that a | ocker was not avail-
abl e and hence he deposited the trunk in a sealed condition
with the Anritsar Branch of the Inperial Bank of India on
25th june, 1947. The sealed trunk, according to the asses-

see, contained gold ornaments of the value of Rs.
1,19,320/-, gold rawa of the value of Rs. 1,69,020/- and
stones of the value of Rs. 4,000/-. Roshan Lal then went to
Mussoorie via Haridwar and stayed at Miussoorie until about

Oct ober 1947. The case of the assessee was that during this
period Roshan Lal did not carry on any business nor did he
have any other neans of incone. |In Cctober 1947 Roshan La




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

canme over to Delhi and rented a house in Kinari Bazar with a
view to settling down in Delhi. He started |ooking for
sui tabl e prenmi ses for comenci ng business and it was only in
February 1948 that he succeeded in securing suitable prem
ises at Dariba Kalan in Delhi. He then started gold and
jewel lery business in these prem ses in the nane and style
of Roshan-Di-Hatti on 30th March, 1948. The business was
joint famly business of the assessee and the first entry
made in the books of account of the assessee was dated 30th
March, 1948 and it was as foll ows:

Gold Ornanents Rs. 1,19, 320/ -

Gol d Rawa Rs. 1,69, 020/ -

St ones Rs. 4,000/ -

Bank bal ance with the Inperia

Bank of India, Delhi Rs. 35, 053/-

Bank bal ance with H ndustan

Commerci al Bank, Del hi Rs. 221/-

Cash Rs. 2,800/ -.
The assessee thus brought in an aggregate capital of Rs.
3,33,414/in the business on 30th March, 1948. It appears

that the assessee prospered inthis gold and jewellery
busi ness of Roshan-Di-Hatti but it did not file any return
of incone nor paid any inconme tax. It canme to the notice of
the Income Tax O ficer sone time in the beginning of 1957
that the assessee had made considerable incone inits gold
and jewel |l ery business but had failed to pay any tax on such
i ncone and hence the Income Tax O ficer issued a notice to
the assessee under section 34(1)(a) of the Indian Income Tax
Act, 1922 for bringing the incone of the assessee for the
assessment year 1948-49 to tax. The assessee filed its
return of incone and in the course of the assessnment pro-
ceedings, the Income Tax Oficer, called upon the assessee
to explain the nature and source of the 'capital of Rs.
3,33,414/- brought by it into the business on 30th March

1948. The assessee pointed
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out that gold rawa, ornanments and cash representing this
capital were brought by Roshan Lal when he nigrated from
Lahore and they were kept in a sealed trunk with the ‘Amit-
sar Branch o[ the Inperial Bank of |ndia and when Roshan La

canme over to Delhi in Cctober 1947, he. depositedthe sane
in a locker in the safe deposit vault of H ndustan Comrer-
cial Bank at Del hi and when the business of the assessee was
conmenced, he surrendered the | ocker and brought the entire

gold, jewellery and cash into the business. |t was enpha-
si sed by the assessee as a supportive fact that - after
Roshan Lal mgrated from Lahore in June 1947 wuntil the

assessee started the business of Roshan Di-Hatti on 30th
March, 1948, neither the assessee nor Roshan Lal had any
ot her business or nmeans of inconme fromwhich the assets of
Rs. 3,33,414/- could have been earned. This explanation was
given in the course of various statements nade by the asses-
see fromtine to tinme before the Income Tax O ficer. The
assessee also examned Hira Lal, Father-in-law of Roshan La
and filed affidavits of Milk Ram Bills Mal, Dalai, Wazir
Chand, Devidas Mehra and Panna Lal before the Incone Tax
Oficer for the purpose of showing that the assessee was
having a | arge gold and jewellery business in Lahore before
mgration and that it did not carry on any business in India
before starting the business of Roshan-Di-Hatti on 30th
March, 1948. The Incone Tax Oficer also exam ned Prem Nath
and Ki shan Chand, brothers of Roshan Lal. The statenent of
Prem Nath was to the effect that their father was a man of
ordinary neans who was al nost reduced to penury by about
1940 and that he had given a sumof Rs. 2000/- to his son
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Roshan Lal for starting gold and jewellery business in
1935 and he had al so subsequently | ent sone nonies to Roshan
Lal at nominal interest. Prem Nath deposed that for t he
purpose of the business of the assessee, Roshan Lal was
occupying a shop belonging to his father but he was not
paying rent though denanded on the ground that he did not
have sufficient incone to pay the rent It was also stated
by Prem Nath that before the partition of the country the
standard of [living of Roshan Lal and his fanmly was no
hi gher than that of Prem Nath who was getting a salary of
Rs. 150/- per nonth. The statenent of Prem Nath was clear-
ly directed towards showi ng that the assessee did not have
any flourishing business or large incone prior to partition
The I ncome Tax Oificer, on the basis of this material before
him rejected the explanation offered by the assessee and
cane to the conclusion that it was not possible to believe
that the assessee had been able to accunulate capital to the
extent —of Rs. 3,33,414/- out of incone from the business
carried on'by it in Lahore and since the nature and source
of “the capital of Rs. 3,33,414/- credited in the books of
account of the business on 30th March, 1948 was not satis-
factorily explained,  the Income Tax Oficer, gave credit
only for a sumof Rs. 20,000/- and treated the balance of
Rs. 3,13,414/- as incone of the assessee from undisclosed
sour ces.
The assessee appeal ed agai nst this order of the Incone
Tax O ficer and on appeal, the Appellate Assistant Comm s-
sioner took the view that, onthe facts as disclosed by the
material placed on record in the proceedi ngs, a much | arger
al  owance should have been nade in respect of the capita
brought by the assessee from Lahore and he allowed a further
sum of Rs. 80,000/-. The reason given by the Appellate
158
Assistant Conmissioner for taking this vieware a little
material and they may be reproduced as foll ows:
"There is docunmentary evidence to show
that assessee transferred an anmount of Rs.
12,094/- from the Punjab Nati onal Bank
account at - Lahore to the same’ bank 'in New
Del hi in June 1947. It is also seen that he
also transferred two amounts Rs. 13,000/-  in
his own nane and Rs. 6,000/in his wife's nane
fromthe Punjab National Bank, Lahore, to the
sane Bank at M nto Road, New Del hi -and fixed
deposit receipts were taken for this total sum
of Rs. 19,000/fromthe Del hi® Bank in/ July
1947. Al these monies including the realised
fixed deposits later on went into the asses-
see’s account wth the State Bank of @ India
whi ch reveals a credit bal ance of Rs. 35, 053/-
as on 30-3-1948. This at |east shows that the
assessee was not a man of very small  means
while he was at Lahore. He was having four
accounts in different banks at Lahore. The
particul ars, however, are not avail abl e and
it is also stated that npst of these accounts
were very small; but even then a nman of very
nodest neans would not normally have SO
many bank accounts. Mor eover, while at
Lahore Shri Roshan Lal had taken life insur-
ance Policies Rs. 22,000/-. A nunber of
letters and recei pts regardi ng busi ness trans-
actions in Lahore were also filed which indi-
cate that the Lahore business was not as snal
as the Income Tax Oficer has taken it to be.
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There are some papers which relate to deal s
worth Rs. 10,000/- or nmore at one tine. There
are also several vouchers relating to adver-
tisement charges paid at Lahore Al these
things together with the fact that the asses-
see was in position to transfer a sum of Rs.
31, 000/- approx. through banks indicate that
he was doing fairly well in the business at
Lahore. How he coul d have nanaged to evade
tax at Lahore for all these years, is a nys-
tery; but fromthe circunstances of the case
it appears that the assessee had certainly
assessabl e i ncones whil e he was doi ng busi ness
there during the pre-partition period.

There is another factor which has also
to be given its due weight. Wi le |eaving
Lahore and coming over to India in JuUne
1947, the assessee stopped for few days at
Anritsar. There on the 25th June, 1947 he
deposi ted a sealed box with the State Bank of
India Amritsar Branch. This box was wi thdrawn
by him on the 20-10-47. These facts are
corroborated by the bank certificate. The
assessee clainms that he had consi der abl e
anmount of jewellery and gold etc. (part of his
trading stock in-Lahore) as well as cash, in
this box that is why he did not take the risk
of carrying. it-with himon his way to Missoo-
rie, but kept in deposit with the State Bank
at_ Anritsar till such time. as he was able to
settle ~down in India. The contents of the
seated box are unknown to the bank and so it
is not possible toascertain what the box
actually contained: But it is reasonable to
159
presune " that there nust have  been sonething
quite valuable in the box as otherw se the
assessee would not have kept it in the custody

of a bank like State Bank of India. It rmust
al so be noted that as early as June, 1947,
the assessee hired a | ocker in the H ndustan
Commercial Bank Ltd., New Delhi. 1t is clear

therefore, that when in June, 1947, the asses-
see was |eaving Lahore he nust have had with
him quite a substantial anmount either in the
form of jewellery etc., or cash, as otherw se
he would not have taken the precaution / of
either depositing the sealed box wth the
State Bank of India at Anritsar or opening a
| ocker in a New Del hi Bank

Considering all the evidence discussed
above, | am of the opinion that the Incone Tax
Oficer’s allowance of Rs. 20,000/- only  as
capi tal brought over from Pakistan-is too |ow
It is true that the capital disclosed in" the
books as on 30-3-1948 is nostly wunverifiable
and even assuming that the assessee was doing
reasonably well in his business at Lahore,
there are hardly any reasons to believe that
he coul d have accunul ated so much capital and
could have brought all that capital safely
into India; but the circunstances of the case
do in ny viewjustify a much larger allowance
for old capital than has been allowed by the
I ncome Tax Oficer. In my opinion, a reduction
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of the. assessment by Rs. 80’ 000/will neet the
requi rement of the case.”
The Appel | ate Assistant Conmi ssioner thus reduced the figure
undi scl osed incone of the assessee to Rs. 2,33,414/-.

But this relief was not enough and the assessee pre-
ferred a further appeal to the Tribunal. Wen the appea
cane to. be heard by the Tribunal, Roshan Lal, who was
present at the hearing, was asked by the Menbers of the
Tribunal as to how he had brought gold and jewellery from
Lahore and he stated that it was brought in train in a box
of the size of 2-1/2"x 11/2’x 1' and he was then asked what
was the weight of the box, to which he replied stating that
the wei ght of the contents of the box was about eight seers.
The Tribunal then, after hearing the argunments of the par-
ties, rejected the appeal. The nain argunments which wei ghed
with the Tribunal -in negativing the appeal of the assessee
were: first, if-the weight of the contents of the box was
only eight seers, the value of gold and jewellery in the box
coul d not be nore than Rs. 66,000/- at the then current rate
of ~gold at Rs. 90/- per tola; secondly, the Government of
I'ndia had i ssued a Press Note in January 1952 requiring al
evacuees to declare the ambunts of noney brought by them
from Paki stan-and assuring themthat in case they did so, no
further enquiries would be made fromthemas to how t hey had
earned t he /'same and whether they had paid any tax on it and
yet the assessee had not declared "before the Revenue au-
thorities until the comrencenent of the assessnment proceed-
ings in 1957 that it had ~brought the <capital of Rs.
2,383,414/ - from Pakistan; thirdly, the assessee claimed to
have a flourishing business in Lahore in the course of which
it was supposed to have earned enough to enable it to save a
capital of Rs. 3,33,414/- and yet it had not filed
160
any inconme tax return nor -was it ever assessed to i ncone
t ax in Lahore and fourthly, the depositions of Mk Ram
Billa WMl, Dalai, Wazir Chand, Devidas Mehra and Panna La
wer e vague and based on hearsay and they had no evidentiary
value in the absence of contenporaneous prinary evidence.
The Tribunal, accordingly, held that the assessee could not
have brought assets worth nore than Rs. 1, 00,000/- from
Lahore and the estimate nade by the Appellate ~Assistant
Conmi ssioner did not call for any interference-and in this
view, the Tribunal confirmed the assessnent ~of the bal -
ance of Rs. 2,33,414/- as the undisclosed income of the
assessee for the assessment year 1948-49.

The assessee applied to the Tribunal for referring to
the Hi gh Court the question of |aw arising out of its order
but the Tribunal declined to make a reference on the ground
that in its opinion no question of |aw arose /out of its
order. This led to the making of an application to the High
Court under section 66(2), but the Hi gh Court also took the
same view and rejected the application. The assessee there-
upon preferred an appeal to this Court by special |eave and
in the appeal, an order was nade by this Court referring the
foll owi ng question for the opinion of the H gh Court:

Whet her there was material for comng
to the conclusion that Rs. 2,33,414/-, out of
the capital of Rs. 3,33,414/credited in the
books of account of the assessee on 31st
March, 1948, represented income from undis-
cl osed source ?

Pursuant to this order the Tribunal stated a case for
the opinion of the Hi gh Court and the H gh Court answered
the question referred to it in favour of the Revenue by
holding that there was material on the basis of which the
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Tribunal could cone to the conclusion that Rs. 2,33, 414/-
represented the undisclosed incone of the assessee. Hence
the present appeal by the assessee with special |eave ob-
tained fromthis Court.

Now, the lawis well settled that the onus of proving the
source of a sum of nmoney found to have been received by an
assessee is on him If he disputes the liability for tax, it
is for himto show either that the recei pt was not incone or
that if it was, it was exenpt fromtaxation under the provi-
sions of the Act. |In the absence of such proof, the Revenue
is entitled to treat it as taxable income. This was laid
down as far back as 1958 when this Court pointed out in A
Govi ndarajulu Midaliar v. Comm ssioner of Income-tax (1)
that "there is anple authority for the position that where
an assessee fails to prove satisfactorily the source and
nature of certain amount of cash received during the ac-
counting year, the Income Tax Oficer is entitled to draw
the inference that the receipts are of an assessable

nature”. To put it differently, where the nature and source
of —a receipt, whether it be of nobney or of other property,
cannot- be satisfactorily explained by the assessee, it 1is

open to the Revenueto hold that it is the incone of the
assessee and no further burden lies on the Revenue to show
that that income is fromany particular source. Vide Com
m ssioner /of ~“Inconme Tax, U P. v. Devi Prasad Vishwanath
Prasad(2). Here,

(1) (1958) 34 |.T.R 807.

(2) 72 1.T.R 194.

161

in the present case, the assessee introduces in the books of
account of its business on 30th March, 1948, capital of Rs.
3,33,414/- which consisted of gold rawa, = gold ornanents,
stones and cash. The burden of accounting for the receipt
of these assets was clearly on the assessee and if the
assessee failed to prove satisfactorily the nature and
source of these’ assets, the Revenue could legitimtely hold
that these assets represented the undisclosed incone of the
assessee. The assessee offered the explanation that these
assets had been brought by Roshan Lal when he 'nigrated from
Lahore in June 1947 and they represented the entire ~‘savings
of the assessee in Pakistan. This explanation was disbe-
lieved. by the Tribunal which took the viewthat, on the
material on record, it was not possible to hold that the
assessee nmnust have brought nore than Rs. ~1,00,000/- from
Lahore and hence the Tribunal added the balance of Rs.
2,383,414/ - as undisclosed income of the -assessee. Thi-s
concl usi on reached by the Tribunal was clearly a finding | of
fact and hence it could be assailed only if it was shown
that the Tribunal had acted wi thout any material or upon a
vi ew of the facts which could not reasonably be entertained
or the facts found were such that no person-acting judicial-
Iy and properly instructed as to the rel evant | aw woul d have
cone to that determination. Vide Mehta Parikh & Co. v.
Conmi ssi oner of | ncone-Tax, Bonbay(1).

Let us consider what were the primary facts established
by the material on record. The assessee was adnittedly
carrying on the business of Roshan-Di-Hatti in Lahore from
1935 until June 1947 when Roshan Lal nigrated from Lahore.
It is true that the assessee was not paying any |ncone tax
in Lahore but, as pointed out by the Appellate Assistant
Conmi ssioner in his order, a nunber of letters and receipts
regardi ng busi ness transactions in Lahore were filed by the
assessee which showed that the business in Lahore was not
small  and there were docunents and papers which referred
to. dealings involving Rs. 10,000/- or nore at a time and
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there were also several vouchers produced by the assessee
relating to advertising charges paid at Lahore. The busi-
ness carried on by the assessee at Lahore was, therefore, a
reasonably |large business though its extent could not be
verified by any reliable material produced by the assessee.
The assessee undoubtedly filed affidavits of Mulk Ram Billa
Mal, Dalai, Wazir Chand, Devidas Mehra and Panna Lal, but,
as comented upon by the Tribunal, these affidavits were
vague and could not be regarded as having much evidentiary
value. Still they did go to show that the Lahore business
of the assessee was a fairly large business. The Tribuna

was no doubt right in conmenting that primary evidence wth
regard to the extent of the Lahore business of the assessee
was not forthconming, but it nust be renmenbered that the
assessee was being called upon to prove the extent of its
business in a territory fromwhich the nenbers of the Hi ndu
Undi vided Family had to flee for their lives and from where
it was totally inpossible to produce any primary evidence.
Be that as it may, it was found as a fact by the Appellate
Assi'st ant” Conm ssi oner and this finding was not disturbed by
the Tribunal that the assessee "was doing fairly well in the
business in Lahore".” Roshan Lal, in anticipation of the
partition of the country which was soon to follow, decided
to nmove out of Lahore in June 1947 at a time when nmassacre
and hol ocaust had not yet started

162

and he was in a position to renove his bel ongings. He
mgrated from Lahore with all his belongings and cane over
to Anritsar and he brought with hima trunk which he
wanted to Kkeep in alocker in Safe Deposit Vault of the
I mperial Bank of India. He could not obtain a |ocker and
hence he deposited the sealed trunk wth the Anti tsar
Branch of the State Bank of India instead of carrying it
with himto Miussoorie. There is no docunentary evidence to
show as to what were the contents of the sealed trunk but,
as pointed out by the Appellate Assistant Commi ssioner and
not dissented by the Tribunal, "it is reasonable to presune
that there nust have been sonething quite 'valuable ~in the
box as ot herwi se the assessee woul d not have kept the custo-
dy of a bank like the State Bank of India". ~There can be no
doubt, as observed by the Appell ate Assistant Conm ssioner

and not disputed by the Tribunal that the assessee "nust
have had with himquite a substantial anount either in the
form of jewellery etc. or cash, or otherwise he would not
have taken the precaution of either depositing the sealed
box with the State Bank of India, Amitsar opening a l|ocker
in a New Del hi Bank". The clear finding of the Appellate
ASsi stant Comm ssioner, affirnmed by the Tribunal, therefore,
was that Roshan Lal did bring ornanents, jewellery and cash
with himwhen he migrated fromLahore in June 1947 and kept
the sanme in a sealed trunk with the Anritsar Branch of the
State Bank of India. If that be so, then on what materia
could it be said that the ornaments, jewellery and cash
brought by the assessee and kept in the seal ed trunk were of
the value of only Rs. 1,00,000/- and no nore. Wat were the
materials on the basis of which the claimof the assessee
that Roshan Lal had brought gold, ornanments and cash of the
val ue of Rs. 3,33,414/- could be rejected ?

The only materials relied upon by the Tribunal was that
the assessee had never filed any incone-tax return nor ever
paid any tax on the inconme of its business in Lahore and
t he presunption nmust, therefore, be that the assessee did
not earn any assessable incone before migration from Lahore.
Now, it is true that where an assessee has not paid income
tax, the presunption ordinarily nmust be that the assessee
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had no assessable inconme, but here the fact remains that the
assessee transferred no | ess than an aggregate sum of Rs.
31,094/- from Lahore to New Del hi and al so br ought sub-
stantial amount either in the formof jewellery etc. or
cash" and deposited the sane in a sealed trunk wth the
I mperial Bank of India, Anritsar Branch in June 1947. This.
obviously the assessee could not have done unless it had a
reasonably | arge business in Lahore and, therefore, the fact
that the assessee did not pay inconme tax in Lahore cannot
have much evidentiary value. Al that it would show is
that, as pointed out by the Tribunal, "the assessee has not
been very straightforward in his dealings wth the
i ncome-tax departnents”.

The Tribunal also relied upon certain answers given by
Roshan Lal when he was questioned by the Menbers of the

Tri bunal at the hearing of the appeal. It must be pointed
out straight away that
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these ~answers given by Roshan Lal could not be relied upon
by the Tribunal for the purpose of comng to any concl usion
adverse to the assessee, because there is a procedure pre-
scribed in Rules 29. 30 and 31 of the Incone-Tax Appellate
Tribunal Rules for taking additional evidence before the
Tribunal and if the Menbers of the Tribunal wanted to exam
ine Roshan Lal" on any aspects of the case they should have
followed this procedure. But unfortunately the Menbers of
the Tribunal, disregarding the prescribed procedure, put
guestions ‘to Roshan Lal in an informal manner unauthorised
by the Rules.  The answers given by Roshan Lal could not in
the circunmstances formpart of the record and the Tribuna
was not entitled to reply upon the same in arriving at its
findings of fact. It nmay be noted that the High Court also
took the view that the procedure adopted by the Tribuna
was irregular and the answers given by Roshan Lal should be
left out of account.

One ot her circunstance on which the Tribunal relied was
that notwi thstanding the Press Note issued by the Gover nnment
of India in January 1952 the assessee did not declare that.
it had brought assets of the value of Rs. 3,33,4/4/- from
Paki stan and this circunstance, according to the Tribunal
cast considerable doubt on the version put forward by the
assessee. Now, the Press Note —of Covernment of  India
was not produced before us but we will assune that it did
prom se a certain concession to the evacuees. who decl ared
the assets brought by themfrom Pakistan. Even so, we
fail to see howit could be utilised as a circunstance
mlitating against the explanation of the assessee. Bot h
according to the Appellate Assistant Comm ssioner as well as
the Tribunal, the assessee did bring assets worth Rs.
1,00,000/- from Lahore in June 1947 and these assets were
adnmttedly not disclosed by the assessee despite the Press
Not e i ssued by the CGovernment of India. Then, how could any
i nference be drawn fromthe non-disclosure of the assets by
the assessee that the assessee nmust not have brought  assets
represent in the balance of Rs 2,33 414/-9 \Wether  the
assets brought by the assessee were Rs 1,00,000/- or Rs.
3, 33,414/ - the fact remains that they were not disclosed
by the assessee despite the Press Note of the Governnent
of India and hence no adverse reference could be drawmn from
the fact of non disclosure of the assets by the assessee.

It will, therefore, be seen that there was no nmate-
rial on the basis of which the Tribunal could come to the
conclusion that though the assessee had a fairly |large
business in Lahore and had brought its entire ornanents,
jewel lery and cash from Lahore and deposited the sane in a
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sealed trunk with the Amritsar Branch of the Inperial Bank
of Inaia, these ornanents, jewellery and cash were worth not

nore than Rs. 1,00,000/-. One may also ask the question
that if the assessee did not bring assets worth nore than
Rs. 1,00,000/- fromLahore, where and howdid it get the

remai ni ng assets of the value of Rs 2 33 414/-? Roshan La

had cone away from Lahore as a refugee and conditions in
post-partition India were also highly wunsettled and the
cl ear and undoubted evidence was that neither Roshan La

nor the assessee had any business or other neans of
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income in India until 30th March, 1948. |In this situation

it is inmpossible to believe that the assessee could have
earned such a huge anobunt of profit as Rs. 2,33,414/- within
a few nonths, even if it be assunmed that some business was
started by it in October 1947 when Roshan Lal came down to
Del hi . The utter inprobability, anounting alnobst to,
inpossi bility, of the assessee having earned such a |large
amount™ of Rs. 2,33,414./- as profit within a few nmonths in
thedi sturbed conditions which then prevailed in India was a
ci-rcunst ance whi ch-oughtto have been taken into account by
the Tribunal but which the Tribunal unfortunately failed to
do. It may be pointed out that it was not the case of the
Revenue that the books of account of the business were
subsequently witten up and the entry crediting the capita

of Rs. 3,33,4.14/- on 30th March, 1948 was not a genuine
entry and the undisclosed profits of the subsequent years
were sought to be concealed by the showing a bogus entry
of Rs. 3,33,414/- as capital contribution on 30th Mar ch

1948. If such had been the case, the present argunment as to
the inprobability of the assessee having earned such a huge
amount of Rs. 2,33,414/- within-a few nonths, would not have
been available to the assessee. But the Revenue did not
dispute the correctness of the entry and accepted that
assets worth Rs. 3,33,414/- were introduced in the business
on 30th March, 1948 and sought to include the anbunt of Rs.
3,33,414/ - representing the value of these assets as undis-
closed incone of the assessee for the assessnent year
194849. The only question could, therefore, be ‘whether
t hese assets were brought by the assessee from Lahore in
June 1947 or they represented the conceal ed i ncome earned by
the assessee during the period June 1947 to 30th ~March

1948. The inpossibility of the assessee having earned such
a huge anount of profit within a a few nopnths i mediately
after mgration to India in the disturbed and unsettled
condi ti ons which then prevail ed nmust, therefore, necessarily
support the inference that the assessee must have brought
these assets from Lahore.

W are, therefore, of the viewthat in  reaching the
conclusion that out of the capital of Rs. /3,33,414/- |
credited in the books of the assessee on 30th March, 1948,
assets of the value of Rs. 2,33,414/represented undisclosed
i ncome of the assessee for the assessment year 1948-49, the
Tribunal acted w thout any material or in any event, the
finding of fact reached by the Tribunal was unreasonable or
such that no person acting judicially and properly instruct-
ed as to the relevant |aw would cone to such finding. We
accordingly allow the appeal, set aside the order of the
Hi gh Court and answer the question referred by the Tribuna

in the negative. The 'Conmi ssioner will pay the costs of
the appeal to the assessee.
P. H P. Appeal al | owed.
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