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ACT:

Tax Credit Certificate (Exports) Schene 1965--Schemne
providing for certain categories of goods or nerchandise
specified /in colum 2 which were exported after 28-2-1965
to destinations specified in colum 4--Schene anended by
Notification dated 6-6-1966 disentitling an exporter to tax
credit certificate in respect of goods or nmerchandi se ex-
ported and the sale proceeds therefore were received after
5-6-1966---Second Notification amending the first one pro-
viding for grant of tax credit certificate in respect of
goods exported on or before 5-6-1966 evenif the sale pro-
ceeds were received thereafter--Wether the Notifications
ultra vires the powers of the Central GCovernnent vested
under s.280 ZE read with 280 ZC of the Income Tax Act.

HEADNOTE

The jute carpet backing cloth manufactured by the appel -
lant inits jute mlls and exported was covered by Item 1
in colum 2 which specified "goods nade of jute not ~other-
wi se specified'" of the Table appended to the Tax Credit
Certificate (Exports) Schenme, 1965. The notification issued
by the Central Governnent in exercise of the powers vested
under s. 280ZE read with S. 280ZC, dated 6-6-1966 and
8-8-1966, provided that no tax credit certificate shall /be
i ssued in respect of any goods exported after 5-6-1966. The
appel l ant, who exported diverse quantities of /jute carpet
backing cloth manufactured by it to various countries during
the period 13-7-1966 and 30-11-1966, filed-a wit petition
in the Calcutta High Court for a wit of nmandanus for quash-
ing and setting aside both the Notifications and directing
the Central Governnent to consider the application of the
applicant for tax «credit certificate in respect of  the
exports without taking into account the two Notifications.
The ground of challenge was that the two Notifications were
outside the powers conferred on the Central CGovernnent u/s
280ZE read with S. 280 ZC, since the Central’ Government had
no power under those sections to make a schene providing
that no tax credit certificate shall be granted in case of
any goods or nerchandise at all. The single Judge granted
mandamus, but the Division Bench on appeal took a different
vi ew and negatived the chal |l enge.

Di sm ssing the appeal by certificate the Court,
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HELD: (i) The Division Bench of the Hi gh Court was right
in holding that the Central Governnent was entitled to issue
the two Notifications directing that no tax credit certifi-
cates shall be granted in respect of goods or rmerchan-
di se exported on or after 5-6-1966. [131 A-B]

(ii) No obligation can be spelt out fromSs. 280 zZC and
280 ZE requiring the Central Governnent to frame a schene
speci fying the goods or nerchandi se in respect of which tax
credit certificate shall be granted. The Central Governnent
was entitled to say that having regard to the factors set
out in subsection (3) of S. 280 ZC, it does not think it
desirable that tax credit certificate should be granted in
respect of any goods or nerchandise for the tine being. [130

F-H

JUDGVENT:

CI'VI L -APPELLATE JURI SDI.CTION: Givil Appeal No. 950 of 1972.

(From the Judgnent and Order dated the 5-7-1971 of the
Cal cutta H gh Court in Appeal No. 130/71).
N.R Khaitan, A'T. Patra and Praveen Kumar, for the appel-
| ant .
126

Lal Narain Sinha, Sol. General, S.N Prasad and Grish
Chandra not present for respondents.
The Judgrent of the Court was delivered by

BHAGWATI, J. The appellant ,owns a jute mll situate at
Raj gunj, Railway Station-Andul, District Howah in the State
of West Bengal -and anong ot her jute products, it manufac-
tures jute carpet ~backing cloth at its jute nUIl. The
appel | ant exported diverse quantities of jutecarpet backing
cloth nmanufactured by it to various countries during the
period 13th July 1966 to 30th Novenber 1966. ' There was a
Tax Credit certificate Scheme franed by the Central Gov-
ernnment under Section 280 ZE read with Section 200 ZC of
t he Income ’'tax Act 1962. The Schene was called the Tax
Credit Certificate (Exports) Schene 1965.  The Schene pro-
vided for grant of Tax Credit Certificate in respect of
certain categories of goods or nerchandise specified in
colum 2 which were exported to destinations specified in

colum 4 and the dates of export of which fell ~after 28th
February 1965, for an anpbunt calculated at the rates speci-
fied in colum 3 of the Table attached to the Schene. Jute

carpet backing cloth was covered by Item1 in colum 2 of
the Tabl e which specified "goods nmade of jute not otherw se
speci fied". If the Schene had remained unanended, the
appel  ant woul d have been entitled to tax credit certifi-
cates in respect of the exports nade by it of /jute carpet
backing material, but a notification was issued by the
Central CGovernnent on 6th June, 1966 in “exercise of the
powers conferred by Section 280 ZE read with Section 200 ZC,
wher eby paragraph 3 of the Scheme which .provided for / grant
of tax credit certificates was amended by re-nunbering that
par agraph as sub-paragraph (1) and adding a sub-paragraph
(2) to the following g effect:

"No certificate shall be granted under
sub-paragraph (1) in respect of any sale
proceeds referred to in that sub-paragraph or
part of such sal e proceeds, received after the
5th day of June 1966 in India in according
with the Foreign Exchange Regul ation Act, 1947
(VI'l of 1947) and the rules nmade thereunder".

This amendnent had the effect of disentitling an ex-
porter to taxcredit certificate in respect of goods or
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nmer chandi se exported by himin all cases where sal e proceeds
or part thereof were received in India after 5th June, 1966.
The necessity for naking this amendnent in the Scheme arose
on account of devaluation of the Indian rupee which was
made by the Central CGovernnent, as it was felt that in view
of the devaluation it was not necessary to give any further
incentive for export. But it was’'soon realised that this
amendnment of the Schene m ght work hardship in those cases
where goods or’ nerchandi se were exported before 5th June
1966 on the faith of the Schenme but for sone reason or the
other, the sale proceeds were not received until after that
date and, therefore, a second notification dated 8th Au-
gust, 1966 was issued by the Central Governnent further
anmending the schene in exercise of the powers conferred
under Section 280 ZE read with Section 280 ZC by deleting
sub- paragraph (2) and i nstead, adding a proviso which pro-
vided for grant of tax credit certify-
127
cate in respect of goods or nerchandise exported on or
before 5th June 1966 even if the said proceeds were re-
ceived after that date and declared that in ease of goods
exported after 5th June 1966 the' rate specified in colum 3
of the Table shall be deenmed to be nil and no certificate
shall be granted in respect of such goods or mer chandi se.
The exports of jute carpet backing cloth made by the appel-
lant were admittedly after 5th June, 1966 and hence bot h
t he notifications adversely -affected the appellant by
disentitling it to tax credit certificates in respect of
these exports. The appellant, therefore, filed a Wit
Petition in the H gh Court of Calcutta for a wit of nanda-
mus for quashing and setting aside both the Notifications
and directing the Central CGovernment to consider the appli-
cation of the appellant for tax credit 'certificates in
respect of the exports wi thout taking into account the two
Notifications. Though there were several grounds on which
the wvalidity of these two Notifications was challenged in
the Wit Petition before the High Court, only one ground
was pressed before us on behalf of the appellant ~and we
shall, therefore, refer only to that ground. That ' ground
was that both the Notifications were outside the power
conferred on the Central Government under Seetion 260 ZE
read with Section 280 ZC, since the Central CGovernnment had
no power under these Sections to make a schene providing
that no tax credit certificate shaft be granted in case of
any goods or nerchandise at all. This ground found favour
with the single Judge of the H gh Court but on appeal under
clause 15 of the Letters Patent, a Division Bench of the
Hi gh Court took a different view and negatived the chal-
| enge. Since the wit petition was di smissed by the
Division Bench, the appellant preferred the present appea
after obtaining a certificate of fitness- from the High
Court .

The Indian Income Tax Act 1922 as originally enacted,
did not contain the fasciculus of Sections under -~ Chapter
XXI'l providing for grant of tax credit certificates. Thi s
Chapter conprising Sections 280 ZC and 280 ZE was inserted
by the Finance Act 1965 with effect fromlst April 1965
with a viewto providing incentive for export purpose of
which Section 280 ZC and 280 ZE are material, reads as
follows :--

"280 ZC. (1) Subject to the provisions
of this Section, a person who exports any
goods or nerchandise out of India after the
28th day of February. 1965 and receives the
sal e proceeds thereon in India in according
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with the Foreign Exchange Regulation Act,
1947 (VIlI of 1947) and the rul es nmade there-
under shall be granted a tax credit certifi-
cate for an anpunt calculated at a rate not
exceeding fifteen per cent, on the amount of
such sal e proceeds.

(2) The goods or nerchandise in respect
of which a tax credit certificate shall be
granted under sub-section (1) (including the
destination of their export) and the rate at
whi ch the anpbunt of such certificate shall be
cal cul ated shall be such as ,may be specified
in the Schene:

Provided that different rates nmay be
specified in respect of different goods or
mer chandi se
128

(3) In specifying the goods or nerchan-
di se (including the destination of their
export) and the rates, the Central Governnent
shall" have'regard to the following factors,
namel y:

(a) the cost of manufacture or production
of ~ such goods or merchandi se and prices of
simlar goods in the foreign narkets;.

(b) the need to develop foreign markets for
such goods or nerchandise;

(c) the need to earn foreign exchange;
(d) any other relevant factor".

Section 280 ZE conferred power on the Central Governnent
to frame one or nore schenme or schenes to be called tax
credit Certificate scheme or schenes in the follow ng words:

"(1) The Central Government shaH, by
notification in the Oficial Cazette, frane
one or nore scheme or schemes to be called tax
credit certificate schene or schenes in rela-
tion to tax credit certificates to be grant-
ed under this Chapter.

(2) A 'schene franmed under sub-section
(1) may provide for :--

(a) the formand manner -in which, and the
authority to which, applications for the grant
of tax credit certificates shall be made

(b) the formin which, and the intervals at
which and the authority by which, such cer -
tificates shall be issued;

(c) the verification of any information /or
particulars furnished, or contained in any
application nmde, by or on behalf of any
person entitled to tax credit certificates;

(d) the deternination of the rights and
obligations of a person to whomsuch certifi-
cate has been granted and the circunstances
in which any right inor titleto the said
certificate may be transferred to. or
devol ve on any other person by succession or
ot herw se;

(e) the determination of the rights and
obl i gati on of persons who jointly subscribe
to an eligible issue of capital;

(f) the determination of the rights and
obl i gation of persons who subscribe to an
eligible Issue of capital, on behalf, or for
the benefit, of any other person
129
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(g) the appointnent of any officer. of
Government or of the Reserve Bank of India to
exercise any rights or performany duties in
connection with the grant of the said certifi-
cat es;

(h) the goods or nerchandise and the rate
or rates for the purposes of section 280 ZC
and section 280 ZD and the destination of the
export of such goods or nerchandise for the
pur poses of section 280 ZC,

(i) any other matter which may be neces-
sary or proper for the effective inplenenta-
tion of the provisions of this Chapter or the
schene.

(3) The Central Governnment nmay, by noti-
fication in the Oficial Gazette, and to,
amend, vary or rescind any scheme made under
this section".

It was in exercise of the power conferred on the Centra
Government under Section, 280 ZE read with section 280 ZzC
that the Central Government made the Tax Credit Certificate
(Exports) Schene, 1965. The first Notification dated 6th
June 1966 anended  paragraph 3 of the Scheme by providing
that no tax credit certificate shall be granted in respect
of exports where the sale proceeds were received after
5th June, 1966. This provisionwas. relaxed by’ the second
Notification dated 8th August 1966 by providing that in case
of exports nade on or before 5th June 1966 tax credit cer-
tificate shall be granted according to the provisions of the
Schene even if the Sale proceeds were received after that
date, but in respect of exports nade after 5th June, 1966,
the rate specified in colum 3 of Table Ashall be nil and
no tax credit certificate shall be granted in respect of
such exports.

The argunent urged on behal f of the appellant was that
it was not conpetent to the Central Governnment to provide in
the Schene framed under Section 280 ZE read with Section 280
ZC that no tax credit certificate shah be granted in respect
of exports of any goods or nerchandi se.. The only  power,
whi ch, according to the appellant, the Central Governnent
had under these two. Sections, was to frame a scheme speci-
fying some goods or nerchandi se the export of which would
entitle an exporter to tax credit certificate. The appel-
| ant conceded that the Central CGovernment was. not bound to
specify any particular category of-goods or nerchandise in
the Schene framed by it but the limted contention was that
some goods or merchandi se nust be specified in the /'Schene
and since in the present case the Schene as anended provid-
ed that tax credit certificates shall not be granted in
respect of exports of any goods or nerchandise, the two
Noti fications nmaking this amendment in-the Scheme were ultra
vires the power of the Central Governnent under Sections 280
ZE and 280 ZC. This contention, though it found favour wth
the single Judge of the Calcutta H gh Court who heard the
Wit Petition in the first
130
instance, is in our opinion wholly without force and cannot
be sustained. A nere |ook at the scheme of the provisions
of Section 280 ZC and 280 ZE is sufficient to expose the
invalidity of this contention
Sub-section (1) of Section 280 ZC undoubtedly provides that
a person who exports any goods or nerchandi se out of India
after 28th February 1965 and receives the sale proceeds
thereof in India in accordance with the Foreign Exchange
Regul ati on Act, 1947 and the rul es made thereunder, shall be
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granted a tax credit certificate for an anount cal cul ated at
a rate not exceeding 15 per cent of the anpbunt of such sale

proceeds. But this fight conferred on an exporter is
subject to the other provisions of Section ZC and these
ot her provisions include sub-sections (2) & (3). Sub- sec-

tion (2) provides in so nany terns that the goods or nmerch-
andi se in respect of which a tax credit certificate shall be
granted under sub-section (1) and the rate at which the
amount of such certificate shall be calculated, shall be
such as may be specified in the Schene. It is, thus, Ileft
to the Schene to be framed by the Central Governnent to
specify the goods or merchandise in respect of which an

exporter, shall be entitled to tax credit certificate as
also the rate at which the amount of such certificate shal
be calculated. It is. not in respect of every category of

goods or nerchandi se that an exporter can claimto be enti-
tled to tax credit certificate but it is only in" respect of
such goods or nmerchandise as are specified in the Schene.
The policy and the principle which would guide the Centra

CGovernment in selecting the goods or nerchandise for this
purpose are set out in sub-section (3) which provides that
in specifying the goods or nerchandise as also the rates,
the Central ~Government shall have regard to the various
factors set ‘out in that sub-section. These are the factors
whi ch  woul'd influence the choice of the Central GCovernnent
in selecting the goods or nerchandise for the purpose of
grant of tax credit certificate and also in determning the
rates at which tax credit certificate should be given. Sec-
tion 280 ZE, sub-section (1) confers power on the Centra

CGovernment to frame one-or nore Schemes in relation to tax
credit certificate to be granted under Section 280 ZC and
under sub-section (2), such schene or schenmes nmay provide
inter alia for the goods or nerchandi se and the rate or
rates for the purposes of Section 280 ZC. W fail to see how
any obligation can be spelt out fromthese provisions re-
quiring the Central Governnent to frame a schene specifying
the goods or nmerchandisein respecter of which tax credit

certificate shall be granted. It would indeed be absurd to
suggest that the Central Governnent is under an obligation
to nake a scheme and the requi renent of the statute would

be satisfied so long as the Central requirement specifies
some goods or nerchandise in the Scheme. There is noreason
why the Central Governnent should not be entitled to say
that having regard to the factors set out in sub-section (3)
of section 280 ZC it does not think it desirable that tax
credit certificate should be granted in respect of any goods
or merchandi se for the tine being Sub-section (3) of Section
280 ZC confers power on the Central CGovernment in so nany
terns to rescind a Scheme made by it ,and that al so supports
the view that the Central Governnent nay keeping in viewthe
factors set out in sub-section (3) of Section 280 ZC,

131

decline to nake a schene or provide in the schene that there
shall be no goods or merchandise in respect of —which tax
credit certificate shall be granted. |In the circunstances

we think that the Division Bench of the H gh Court was
right in holding that the Central CGovernnent was entitled to
issue the two inpugned Notifications directing that no tax
credit certificates shall be granted in respect of goods or
nmer chandi se exported on or after 5th June, 1966.

We accordingly dismss the appeal with costs.
S R Appeal dism ssed.
132
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