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MARKANDEY KATJU, J.

Thi s appeal has been filed against the inpugned judgment of the
Keral a High Court dated 5.4.2004 in Crimnal Appeal No. 217 of 2002.

Heard | earned counsel for the parties and perused the record.

The appel | ant was accused No. 2 in the crimnal case under the NDPS
Act with which we are concerned.

The prosecution case briefly stated is that on 1.10.2000 at 3.45 P.M,
PWr, Radhesh, Intelligence Officer, received informati on that one person
was standing in the parking area between Gandhi Park and Pattont hanu
Pillai Park at East Fort, Thiruvananthapuram waiting for sonmebody to
di spose of about one kil ogramof heroin which was in his possession. PW
recorded the informati on and submtted Ext. P10 report to PWs, the
Superi ntendent, Narcotic Control Bureau Regional Intelligence Unit,
Thi ruvanant hapuram PW al ongwi th the informant proceeded to the place
where the 1st accused was waiting and the 1st accused was shown to PW by
the informant. PWs alongwith PW and PW reached near Pattont hanu
Pillai Park about 4.30 P.M and PW pointed out the 1st accused to them
PW 4, 5 and 6 alongwith the wi tnesses approached the accused who was
holding MO 2 (a) bag. PW 4 to 6 disclosed their identity and expressed
their desire to search the 1st accused. He was al so inforned of his right to be
searched in the presence of a gazetted officer or a Magistrate. The 1st
accused wai ved the right and expressed his willingness to be searched by the
of ficers. Wen PW asked the 1st accused whether he was possessi ng any
narcotic drug, the 1st accused handed over MO 2 (a) bag to PWM. The bag
was found to contain MO 2(d) white full shirt and a bundle of MO 2 (b)
and MO 2 (c) lungies. Wen the lungies were renoved, 'a transparent
pol yt hene cover containing browni sh powder was recovered. PW opened
the pol yt hene packet and took a pinch of the powder and tested it with a
Field Drug Detection Kit. Since the test gave positive result, PW seized the
narcotic drug. The pol ythene cover and the drug were found to weigh 1.110
kilograms. Two sanples were taken and the sanples were separately
packed and seal ed. The renaining drug was al so separately packed and
seal ed. PW prepared Ext. Pl Mahazar. At the request of PW, PWs
served Ext. P2 summons on the 1st accused directing himto appear on the
N.C.B. Ofice at 7 P.M on the sane day. Since the 1st accused did not know
the place, PW was asked to acconpany the 1st accused to the N C B.
Ofice. In obedience to the summons the 1lst accused appeared before the
N.C.B. Ofice and gave Ext. P12 statenment in Tam | which was recorded by
PWs. Thereafter PW arrested the 1st accused. On the next day the 1st
accused was produced before the Magi strate who remanded himto the Sub
Jail. Since the nane of the 2nd accused was al so nentioned in Ext. P12
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statenment, PWb proceeded to ldinthikara of Thirunalveli District on the
norni ng of 2.10.2000 and Ext. P15 summpbns was served on the 2nd accused
directing himto appear before the N.C.B. Ofice at Thiruvanant hapuramat 5
P.M on that day. The 2nd accused appeared before the NC B. Ofice in the
eveni ng and gave Ext. P16 statement in his own handwiting. PW arrested
the 2nd accused. The 2nd accused was al so produced before the Magistrate,
who remanded himto the Sub Jail. The investigation was handed over to

PW 7. The sanples were sent to the Custons Laboratory, Cochin and Ext.

P5 report was obtained. After conpleting the investigation, PW |odged the
conpl ai nt before the Court.

The accused deni ed the charge. Thereupon the prosecution exam ned

PW 1 to 7, nmarked Exts. P1 to P20 and identified MGOs. 1 to 4. After the
cl ose of the prosecution evidence the accused were exanm ned under Section
313 of the Cr.P.C. They denied the prosecution evidence and pl eaded t hat
they were innocent.

A perusal of the facts of the case would show that there is no
al l egation that the appellant hinmself was found in possession of any
narcotics. ~The allegation was only that he handed over sone narcotics to
accused No. 1. The only evidence against the appellant is the retracted
statement of accused No. 1 and the appellant’s own retracted confession

I n Chonanpara Chel |l appan vs. State of Kerala AIR 1979 SC 1761
it has been held (in paragraph 4) that "it is equally well settled that one
tai nted evi dence cannot corroborate another tainted evidence because if this
is allowed to be done then the very necessity of corroboration is frustrated"

In paragraph 5 of the sane judgnent this Court relied on a decision in
Piara Singh vs. State of Punjab (1969) 3 SCR 236, in which it was
observed

"An acconplice is undoubtedly a conpetent

wi t ness under the Indian Evidence Act. There can

be, however, no doubt that the very fact that he has

participated in the comm ssion of the offence

introduces a serious taint in his evidence and

Courts are naturally reluctant to act on such tainted

evidence unless it is corroborated.in nateria

particul ars by other independent evidence".

Thus, it appears fromthe above decision that there is some taint in the
evi dence of an acconplice, and the reason for this obviously is that an
acconplice’'s evidence is | ooked upon with suspicion because to protect
hi msel f he may be inclined to inplicate the co-accused:

We nake it clear that we are not of the opinion that the evidence of
the acconplice can never be relied upon, since such evidence iis adm ssible
under Section 133 of the Evidence Act. However, Section 133 has to be
read al ong with Section 114(b) of the Evidence Act, and readi ng them
together the lawis well settled that the rule of prudence requires that the
evi dence of an acconplice should ordinarily be corroborated by sone ot her
evi dence vide Suresh Chandra Bahri vs. State of Bihar AR 1994 SC 2420.

Learned counsel for the respondent relied upon a decision of this
Court in M Prabhulal vs. Assistant Director, Directorate of Revenue
Intelligence (2003) 8 SCC 449, wherein it has been held that if the
confessional statement is found to be voluntary and free frompressure, it can
be accepted. This is no doubt true, but it all depends on the facts and
ci rcunst ances of each case and no hard and fast rule can be laid down in this
connection whether a particular alleged confessional statenment should be
accept ed.

Learned counsel for the respondent then relied upon a decision of this
Court in T. Thonson vs. State of Kerala and another (2002) 9 SCC 618,
wherein it was held that the confession in question was voluntary. In this
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connection we reiterate that it all depends on the facts and circunstances of
each case, and no hard and fast rule can be laid down as to when a
confession can be regarded as voluntary and when it should not.

In State (NCT of Del hi) vs. Navjot Sandhu @ Af asan Guru (2005)
11 SCC 600 (vide para 34) this Court observed
"Aretracted confession may formthe | egal basis
of a conviction if the court is satisfied that it was
true and was voluntarily nmade. But it has been
held that a court shall not base a conviction on
such a confession without corroboration. It is not a
rule of law, but is only a rule of prudence that
under no circunstances can such a conviction be
nmade wi t hout corroboration, for a court may, in a
particul ar case, be convinced of the absolute truth
of a confession and prepared to act upon it w thout
corroboration; but-it nay be laid down as a genera
rule of practice that it is unsafe to rely upon a
confession, much less on a retracted confession
unl ess the court is satisfied that the retracted
confession is true and voluntarily nade and has
been corroborated in material particulars”.

It is true/'that in the present case the confession was nade by the
accused not before an ordinary police officer, but before an officer, under
the Narcotic Drugs and Psychotropi c Substances Act, 1985 (hereinafter
referred to as 'NDRPS Act’) who is an officer of the Department of Revenue
Intelligence, and it is held by this Court in Raj Kumar Karwal vs. Union of
India and others (1990) 2 SCC 409, that such-a confession is not hit by
Section 25 of the Evidence Act.

We are of the opinion that while it is true that a confession made

before an officer of the Department of Revenue Intelligence under the NDPS
Act may not be hit by Section 2571 n view of the aforesaid decisions, yet such
a confession must be subject to closer scrutiny than a confession nmade to
private citizens or officials who/do not have investigating powers under Act.
Hence the all eged confession nmade by the sanme appel'l ant nmust-be subjected

to closer scrutiny than woul d otherw se be required.

We have carefully perused the facts of the present case, and we are of
the opinion that on the evidence of this particular case it would not be safe to
mai ntain the conviction of the appellant, and he nust be given the benefit of
reasonabl e doubt .

W nmeke it clear that we are not |aying down any general principle in
this case, and are deciding it only on the particular facts and circunstances
of this case. Hence, this case cannot be a precedent for other cases which
may be on their own facts.

We are infornmed that the appellant has al ready undergone nore than
si X years’ inprisonment.

On the facts and circunstances of the case, we allow'this appeal and
set aside the orders of the courts below. The appellant who isin jail shall be
set free forthwith unless required in connection with sone other case.




