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RUVA PAL, J.

The principal question to be decided in these matters

is the nature of the transaction by which nobile phone
connections are enjoyed. Is it a sale or is it a service or is it
both? If it is a sale then the States are |egislatively
conpetent to |l evy sales tax on the transaction under Entry

54 List Il of the Seventh Schedule to the Constitution. If it
is a service then the Central Governnent al one can |evy
service tax under Entry 97 of List | (or Entry 92C of List |
after 2003). And if the nature of the transaction partakes of
the character of both sale and service, then the noot
guestion woul d be whether both | egislative authorities could
| evy their separate taxes together or only one of them

The contenders are the service providers on the one

hand and the States on the other. It is the case of the
service providers (who are for the purposes of convenience
referred to in this judgnent as "petitioners" irrespective of
the capacity in which they are arraigned in the severa
matters before us) that there is no sale transaction invol ved
and that the attenpt of the several States to levy tax on the
provi si on of nobile phone facilities by themto subscribers
was constitutionally inconmpetent. It is their case that the
transaction in question was nmerely a service and that the

Uni on CGovernment al one was conpetent to | evy tax thereon

They are supported in their stand by the Union

Gover nment .

The States’ (who are correspondingly referred to as

"the respondents”) contention is that the transaction was a
deenmed sal e under Article 366 (29A)(d) of the Constitution
read with the charging sections in their various sal es tax
enactnments and therefore they are conpetent to | evy sales
tax on the transactions. These are the contentions which

are only briefly indicated at this stage to introduce the

ci rcunst ances under which the issue has been raised

bef ore us.

The High Courts of Allahabad , Andhra Pradesh , and

Punj ab & Haryana all held that there was no sale of goods
under the State Sales Tax Acts justifying the levy of sales
tax on rentals charged by service providers to its
subscribers. Al three decisions were overruled by this
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Court in State of U P. vs. Union of India (2003) 3 SCC
239. In the neanwhile the H gh Court of Kerala took a
different view fromthe view expressed by the H gh Courts of
Al | ahabad, Andhra Pradesh and Punjab & Haryana in
Escotel Mobile Comuni cations vs. Union of India
(2002) 126 STC 475 (Ker.) The Division Bench of the
Keral a High Court considered a situation where the State
Sal es Tax Authorities sought to include the val ue of
activation charges in the sale price of the SIM (Subscribers
Identification Mdule) Card on the sale of which sales tax
was adnittedly payable and had been paid. At the same
time the Central Governnent sought to include the cost of
the SIMCard in the service tax which was al so admittedly
payabl e and had been paid by the service provider for the
service of activation of the SIM Card. The Hi gh Court held
that the transaction of sale of a SIMCard included its
activation and that therefore the activation charges forned
part of the consideration and coul d be subjected to sales tax
under the Kerala General Sales Tax Act. At the sanme tine
the selling of the SIMCard and the process of activation
were both services provided by the Mbile Cellular
Tel ephone Conpani es to the subscribers and fell within the
definition of taxable services as defined in sections 65(72)(b)
of the Finance Act, 1994.. In other words the Kerala Hi gh
Court answered all 'three questions franed by us in the
openi ng paragraph of this judgnent, in the affirmative and
in favour of the Revenue.
The service providers who were the wit petitioners
before the Kerala H gh Court have questioned the
correctness of the decision in appeals filed by them which
are al so disposed of by this judgnent. Mbst of the other
petitioners have however approached this Court by way of
wit petitions under Article 32. Wen the Cvil Appeals and
wit petitions were listed before two | earned Judges, an
order was passed on 25th Septenber, 2003 referring the
matter to a larger Bench as the "nature of the questions
raised is inportant”

The State respondents have raised a prelininary
obj ection and contended that the plea of BSNL and the
other petitioners including the Union of India is barred by
res judi cata because the issue has been decided by this
Court inter partes in State of U P. vs. “Union of India :
(2003) 3 sSCC 239 .
The plea has been resisted by the petitioners on three
grounds viz., (i) that the issue of the |egislative conpetence
of States to inpose sales tax under Entry 54 of List Il on
transacti ons which are purely rendition of services, was not
raised in that case. (ii) that the decision was w thout
jurisdiction because of Article 131 of the Constitution, and
(iii) that every assessnent year gave rise to a fresh cause of
action. According to the petitioners in any event “the
deci si on requires reconsideration

In State of U.P. v. Union of India and Anr. the two

| ear ned Judges of this Court had construed the definition of
"business’, 'dealer’, 'goods’ and 'sal e’ under Sections 2(aa),
(c), (d) and (h) of the U P. Trade Tax Act respectively to cone
to the conclusion that the DoT was a 'dealer’ under the UP
Act. This Court also held that a tel ephone comunication
and ot her accessories which gave access to the tel ephone
exchange with or wi thout instruments were ' goods’ and that
transferring the right to use the tel ephone
i nstrunment/ apparatus and the whole systemfell within the
extended neani ng of "sale" under clause (h) of Section 2 of
the U P. Act.
A consideration of the correctness of this concl usion
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would arise only if we reject the prelimnary objection of the
State of U P. that we are precluded fromreopening the
i ssues so concluded by reason of the principles of res
judicata. Several decisions have been cited in support of
their contention.

In Amal gamat ed Coal fields Ltd., Vs. Janapada
Sabha 1962 (1) SCR 10 tax was clainmed in respect of coa
by the respondents therein. Notices of demand were sent to
the appellant. The validity of these notices was chall enged
by the appellant by filing a wit petition before this Court.
The writ petition was dismssed and it was held that the
noti ces served on the appellant were valid. Notices of
demand were again served on the appellant in respect of a
subsequent period. The appellant filed another wit petition
this time before the H gh Court, challenging the validity of
these notices. The High Court held that the appellant’s
clainms were barred by res judicata by reason of the earlier
deci sion of this Court. Challenging the decision of the Hi gh
Court the appell ants approached this Court under Article
136. I n ‘Anal gamated Coal fields Ltd., Vs. Janapada
Sabha (1963) Supp.1l SCR 172 (referred to hereafter as
Amal gamat ed Coal fields No.(2)), the issue was whether the
doctrine of res judicata applied to wit petitions filed under
Article 226 or to petitions under Article 32. The Court
noted that the judicial view was that even petitions filed
under Article 32 were subject to the general principle of res
judicata. The Court then considered whether the principle
woul d apply to tax cases when the earlier decision was in
respect of a different period and said: -
"In a sense, the liability to pay tax fromyear to
year is a separate and distinect liability; it is
based on a different cause of action fromyear to
year, and if any points of fact or law are
considered in determining the liability for a given
year, they can generally be deemed to have been
consi dered and decided in a collateral and
i nci dental way."

After considering various earlier authorities on the
issue, it was held that: -
"I'f for instance, the validity of a taxing statute is
i npeached by an assessee who is called upon to
pay a tax for a particular year and the matter is
taken to the High Court or brought before this
Court and it is held that the taxing statute is
valid, it may not be easy to hold that the decision
on this basic and material issue would not
operate as res judi cata agai nst the assessee for' a
subsequent year. That, however, is a matter on
which it is unnecessary for us to pronounce a
definite opinion in the present case. 1In this
connection, it would be relevant to add that even
if a direct decision of this Court on a point of |aw
does not operate as res judicata in a dispute for
a subsequent year, such a decision woul d, under
Art. 141, have a binding effect not only on the
parties to it, but also on all courts in India as a
precedent in which the lawis declared by this
Court. The question about the applicability of res
judicata to such a decision would thus be a
matter of nerely academ c significance".
(Enphasi s ours)

After refraining fromexpressing any final opinion on
the applicability of res judicata to assessment orders for
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successive years, the Court was quite unequivocal in
expressing an opinion on the applicability of the principles
of constructive res judicata.

“I'n our opinion, constructive res judicata which is
a special and artificial formof res judicata
enacted by S. 11 of the Cvil Procedure Code

shoul d not generally be applied to wit petitions
filed under Art.32 or Art.226. W would be
reluctant to apply this principle to the present
appeal s all the nore because we are dealing with
cases where the inpugned tax liability is for

di fferent years".

It was held that in any event:

"\ 005. the appel lants cannot be precluded from
rai sing the new contentions on which their
chal | enge agai nst the validity of the notices is
based".

The question in Ms. Radhasoam Satsang Vs.
Conmi ssi oner of | ncone Tax 1992(1) SCC 659 (also
cited by the State of U P.) was whether the Tribunal was
bound by an earlier decision in respect of an earlier
assessnment year that ‘the inconme derived by the
Radhasoanm Satsang, a religious institution, was entitled to
exenption under Sections 11 and 12 of the Incone Tax Act,
1961. The Court said: -
" W are aware of the fact that strictly speaking
res judi cata does not apply to incone tax
proceedi ngs. Again, each assessnment year being
a unit, what is decided in one year may not apply
in the followi ng year but where a fundanenta
aspect perneating through the different
assessment years has been found as a fact one
way or the other and parties have allowed that
position to be sustained by not challenging the
order, it would not be at all appropriate to allow
the position to be changed in a subsequent year,
unl ess there was any material change justifying
the Revenue to take a different view of the
matter".

Amal gamat ed Coal fi el ds case No.2 (supra) was
di stinguished in the case of Devi Lal Mdi Vs. Sal es Tax
Oficer 1965 (1) SCR 86 in which the challenge was to
assessment proceedi ngs under the Madhya Bharat Sal es
Tax Act, 1950. The wit petition was disnissed by the H gh
Court. The special |eave petition was also dismssed. .« The
same order of assessment was chall enged by filing a second
wit petition before the High Court. This was al so
di sm ssed by the Hi gh Court. The question, before this
Court was whether it was open to the appellant to chall enge
the validity of the same order of assessnent tw ce by two
consecutive wit petitions under Article 226. The Court
acknow edged that in regard to the orders of assessnent for
different years, the position may be different and said: -

"Even if the said orders are passed under the
same provisions of law, it nmay theoretically be
open to the party to contend that the liability
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being recurring fromyear to year, the cause of
action is not the same; and so, even if a citizen's
petition challenging the order of assessnent

passed against himfor one year is rejected, it

may be open to himto challenge a simlar
assessnment order passed for the next year. In

that case, the court may ultinately adopt the

same vi ew whi ch had been adopted on the earlier
occasion; but if a new ground is urged, the court
may have to consider it on the merits, because,
strictly speaking the principle of res judicata nmay
not apply to such a case. That, in fact, is the
effect of the decision of this Court in the

Amal gamat ed Coal fields Ltd. and Anr. V. The
Janapada Sabha, Chhindwara (1963) Supp.1

SCR. 172\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. . I n our opinion, the said
general observations nust be read in the |ight of
the inportant fact that the order which was
chal l enged inthe second wit petition was in
relation toa different period and not for the sane
peri od as was covered by the earlier petition."

But as far as a challenge to the same assessnent
order is concerned, it was held: -

"that if constructive res judicata is not applied to
such proceedings a party can file as many wit
petitions as he likes and take one or two points
every time. That clearly is opposed to

consi derati ons of public policy on which res
judicata is based and woul d mean harassnent

and hardship to the opponent.  Besides, if sucha
course is allowed to be adopted, the doctrine of
finality of judgnents pronounced by this Court
woul d al so be materially affected. ~ W are,
therefore, satisfied that the second wit petition
filed by the appellant in the present case is
barred by constructive res judicata".

Rupa Ashok Hurra vs. Ashok Hurra (2002) 4 SCC
388 consi dered whether this Court can set aside its earlier
decision inter partes under Article 32. In paragraph 14, the
Court said:
"On the analysis of the ratio laid down in the
af orementi oned cases, we reaffirm our considered
view that a final judgnment/order passed by this
Court cannot be assailed in an application under
Article 32 of the
Constitution of India by an aggrieved person
whet her he was a party to the case or not.

Nevert hel ess, we think that a petitioner is entitled
to relief ex debito justitiae if he establishes (1)
violation of the principles of natural justice in that
he was not a party to the Iis but the judgnent
adversely affected his interests or, if he was a
party to the Ilis, he was not served with notice of
the proceedings and the natter proceeded as if he
had notice, and (2) where in the proceedings a

| earned Judge failed to disclose his connection

with the subject-matter or the parties giving scope
for an apprehension of bias and the judgnent
adversely affects the petitioner"”.

To a simlar effect is the case of Junior Tel ecom
Oficers Forumand Ors. vs. Union of India & Ors (1993)
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Supp. 4 SCC 693 where the appellants had intervened in
earlier proceedings. After the controversy was decided in
those proceedi ngs the appellants sought to reagitate the

same issues in respect of the sane nmatter contendi ng that
they had no opportunity of being heard. The subm ssion

was rejected and it was held that the second round was

i mper m ssi bl e.

The decisions cited have uniformy held that res
judi cata does not apply in matters pertaining to tax for

di fferent assessment years because res judicata applies to
debar Courts fromentertaining i ssues on the sanme cause of
action whereas the cause of action for each assessment year
is distinct. The Courts will generally adopt an earlier
pronouncenent of the law or a conclusion of fact unless

there is a new ground urged or a material change in the
factual position. The reason why Courts have held parties to
the opi nion expressed in a decision in one assessnent year

to the same opinion in a subsequent year is not because of
any principleof res judicata but because of the theory of
precedent' or the precedential value of the earlier
pronouncenent. Were facts and law in a subsequent

assessment year are the same, no authority whether quas
judicial or judicial can generally be permtted to take a
different view. Thi's mandate is subject only to the usua

gat eways of distinguishing the earlier decision or where the
earlier decision is per incuriam However, these are fetters
only on a coordinate bench which, failing the possibility of
avai l i ng of either of these gateways, nmay yet differ with the
vi ew expressed and refer the matter to a bench of superior
strength or in sonme cases to a bench of superior
jurisdiction.

In our opinion, the prelimnary objection raised by the

State of U.P. therefore, rests on a faulty prenise. The
contention of the petitioners/appellantsin these matters is
not that the decision in State of U P.~ vs. UOQOI (supra) for
that assessnent year should be set aside, but that it should
be overrul ed as an authority or precedent. Therefore, the
decisions in Devi Lal Mdi vs. Sales Tax O ficer (supra)
and in Hurra vs Hurra (supra) are not gernane.

A decision can be set aside in the sane |lis on a prayer

for review or an application for recall or Under Art. 32 in the
pecul i ar circunstances nentioned in Hurra vs. Hurra. As

we have said overruling of a decision takes place in a
subsequent |is where the precedential value of the decision
is called in question. No one can dispute that in our
judicial systemit is open to a Court of superior jurisdiction
or strength before which a decision of a Bench of | ower
strength is cited as an authority, to overruleit. This
overruling would not operate to upset the binding nature of
the decision on the parties to an earlier lis in that lis, for
whom the principle of res judicata would continue‘to
operate. But in tax cases relating to a subsequent year

i nvol ving the same issue as an earlier year, the court can
differ fromthe view expressed if the case is distinguishable
or per incuriam The decision in State of U P. vs. Union of
India related to the year 1988. Adnmittedly, the present

di spute relates to a subsequent period. Here a coordinate
Bench has referred the matter to a Larger Bench. This

Bench bei ng of superior strength, we can, if we so find,
declare that the earlier decision does not represent the |aw
None of the decisions cited by the State of U P. are
authorities for the proposition that we cannot, in the
circunst ances of this case, do so. This prelininary

obj ection of the State of U P. is therefore rejected.

Conming now to the merits of the case, the petitioners




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

26

contended that the service providers are |icencees under
Section 4 of the Tel egraph Act, 1885 and provide
"t el ecommuni cation services’ as provided under Section 2(k)
under the Tel ecom Regul atory Authority of India Act, 1997.
Service tax is inmposed on them under the Finance Act, 1994
on the basis of the tariff realised fromthe subscribers.
They further contended that in providing such service there
is in fact no 'sales’ effected by the service providers and that
the States do not have the |egislative conmpetence to inpose
sales tax on the rendition of teleconmunication services.
Article 366 (29A) which extended the definition of "sale in
the Constitution did not apply to the transaction in
guestion. Cause (d) of ‘Article 366(29-A) relied upon by the
respondents contenplates ' a transfer of a legal right to use
goods. According to the petitioners there is no transfer of
any |legal right by the service providers nor any delivery of
any goods whi ch may be covered wunder the Tel egraph Act,
1885 as the same'is barred and prohibited in terms of the
Iicence granted to service providers under Section 4 of that
Act. It is submitted wthout a delivery of goods, there could
be no transfer-of any right to use those goods as
contenpl ated under Article 366(29-A)(d). It is the
petitioners’ case that the decision in State of U P. Vs.
Union of India (supra) was erroneous not only because it
hel d that the tel ephone connection and all other accessories
whi ch gives access to the tel ephone exchange with or
wi t hout instruments are goods but al so because there was
in fact no transfer of any of these equipnent to a
subscriber. The predom nant elenent and intention in the
transacti on was one of service and not of sale. It is
submitted that taxing teleconmmunication services as a
deened sal e under Entry 54 of List Il would be violative of
Article 286 of the Constitution as the sane invol ves
connecting subscribers throughout the territories of India
wi t hout any regard to State boundari es.

On the interpretation of Article 366(29A) it was
submtted that the fiction in one(clause could not be read in
to the other. It is said that the disintegration of conposite
transactions has to be specifically enabled by the
Constitution and that it was not wi thin the conpetence of
State legislation to divide a conposite transaction
otherwise. It is also submtted that the language of clause
(d) was distinct fromthe | anguage used in clause (b) of
Clause 29A of Article 366. OQur attention was drawn to the
absence of the use of the word "involved" in the former sub
clause. It is enmphasized that there nust be goods of which
the right to transfer is covered by sub clause (d) of clause
29A of Article 366. It is contended that there was no
transfer of any right to use any goods and the parties never
intended for such transfer. It is submitted that the court
shoul d apply the standard of the ordinary man for deciding
whet her the transaction in question was a contract for
service or for transfer of a right to use deened goods. The
obligation of the service provider is nerely to transmt voice
and the subscriber was not interested in stipulating as to
how the voice/data is to be conveyed to the other end. It is
for the service provider to choose the nediumas it thinks
fit. The SIMcard was not goods it merely enables
activation.
According to the petitioners prior to the 46th
amendment conposite contracts were not exigible to States
sal es tax under Entry 54, List Il. The legal fiction created in
Article 366(29A) provided for specific conposite contracts to
be subjected to sales tax. Therefore, even after the 46th
amendment ot her transactions had been held not to be
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sal es. Reliance has been placed on the Everest Copiers vs.
State of Tami| Nadu (1996) 5 SCC 390, Rai nbow vs,

State of Madhya Pradesh (2000) 2 SCC 385 and

Hi ndustan Aeronautics vs. State of Karnataka (1984) 1

SCC 707. It was contended in addition that the restrictions
regarding the States inability to tax interstate sales would
continue to apply. Furthernore, the activity of providing
the connection involved the use of instrunents enbedded to
the earth or attached to what is enbedded in the earth and
therefore was i moveabl e property and outside the scope of
sal es tax. Thus there were no goods nor any transfer of any
goods involved in the activity.

It is pointed out that none of the States could contend
that tel ecomunication was not a service. It was subnitted
that the service did not allow for transfer of right to use
goods. There was no transfer of control or equi pnents at
any stage. It is submitted that what the service providers
provi de was a nmeans of communi cati on and what was
transferred was the sounds of the nessage or signals which
were generated by the subscribers thenselves. It is further
submitted that the SIMcard was nmerely an identification
device for granting access and was a means to access
servi ces.

The service providers in the appeal fromthe decision of
Keral a High Court have submitted that the H gh Court had

not appreciated the facts . The service providers had
i nported the SIMcards and sold themto franchi ses who
then sold themto the subscribers. It is subnitted that the

aut horities had wongly proceeded on the basis that there

was a sale of SIMcards by the service providers to the
subscribers. It is pointed out that the sale was factually

and legally distinct fromthe activity of giving the connection
or activation of the SIMcards. The decision of the Kerala

Hi gh Court has al so been inpugned on the ground that it

over| ooked inter alia questions of conpetence raised by the
petitioners, the explanation to the definition of turnover as
well as the ratio of Gannon Dunkerl ey and m sapplied the

aspect theory.

As we have noted earlier, the Union of India has
supported the service providers and contended that the
transaction in question was only "service"

It has been argued on behal f of the State of Uttar
Pradesh that the wit petition had been filed by BSNL
chal | engi ng Sections 2(h) and 3F of the U P. Trade Tax Act,
1948. The chal l enge was expressly given up and therefore
the petition was not naintainable. It was also subnitted
that there were different factual scenarios as a result of
whi ch the possible outcone of a particul ar assessnent
could not be predicted and it was not appropriate to
i ntervene under Article 32. According to the State, no
fundanental right was allegedly infringed. It is contended
that the Central Governnment has the exclusive nmonopoly
over "tel egraphs” under the Tel egraph Act, 1985. A
"tel egraph” as defined in that Act would cover the
transactions in question. In granting permssion to the
service providers by the issue of licence, there was transfer
of the right to use the tel egraph which right was further
given to the subscribers in a transaction which woul d be
covered by Article 366(29A)(d). On the interpretation of
Article 366(29A) it has been submitted that prior to the

introduction of 92Cin List |, the residuary entry could not
be relied upon in view of the specific entry in Entry 54 of
List Il. It has been submitted inter alia that delivery of the

goods was not necessary for the purpose of transferring the
right to use and this had been held in the decision of this
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Court in 20th Century Finance Corporation Ltd. and Anr.

v. State of Maharashtra (2000) 6 SCC 12. It is subnmitted

that in any event different aspects of a given transaction
can fall within the |egislative conmpetence of two |egislatures
and both woul d have the power to tax that aspect. It is
submitted that the question whether the goods were

noveabl e or inmoveabl e property as well as the question

whet her the tax was being levied on inter state sales or not
were all matters of assessment and that the judgnent in

State of U.P. vs. Union of India should be affirmed.

In addition, it has been subnmtted for the respondents

that the expression "tel ephone” and "tel ephony” do not
necessarily include the factor of service. A subscriber nakes
use of the tel ephone systemas a matter of right and is
capabl e of asserting that right even agai nst the

Governnment. The subscriber’s right to use his tel ephone

line is to the exclusion of every other person and to that
extent the right of the Governnment/service providers stands
denuded. The right i's based on contract and is in addition

to the right to the service provided by the service providers.
The SI M Card operates as key for access to the tel ephone
system or network and synbolizes the right of participation
by a subscriber in the tel ephone system These are two

di stinct transactions, one as the transferree of the | ega
right to use the tel ephone and the other of a contract of
service. These are two different aspects, each attracting a
different tax. Service is only one of the purposes for which
the transfer or deened sale is made by the Government.

The Government may among ot her rights also allowthe

licencee to give tel ephone connection as its agent or act as a
service provider for the establishnment, naintenance and
wor ki ng of the tel ephone system The use of the words "any
goods" in sub-clause (d) of (29A) of Article 366 according to
the respondents showed that the goods need not necessarily
have been transferred by the transferor. No delivery was in
fact required under sub-clause (d). 1t is further enphasised
that sub-clause (d) also use the words "for any purpose"

This could include the purpose of service. In any event, it is
submitted, the nmeaning and scope of sub-clause (d) in

Article 366 (29A) cannot be limted on-account of the fact
that a transaction may have been described as a service in
any | egislative enactment or contract or licence. Simtlarly,
the expression "goods" had a very wi de and conprehensive
nmeani ng and assum ng delivery is necessary would incl ude

the entire tel ephone systemas well as tel ephone appliances,
instruments, materials, towers, exchanges, etc. The neans,
nanely the electrical or electro magnetic neans of energy

will also formparts of the goods. It is further submtted that
whet her in any particul ar case the tel ephone system

i ncl uded machi nes or apparatus fixed to the ground was a
qguestion of fact to be decided in an individual case during
the assessment proceedi ngs. Countering the subm ssion

that the sales would be inter state sales, it is submtted that
the situs of the taxable event under the Sales Tax Act would
be where the transfer of the right takes place between the
service providers and the subscribers. This was also a
guesti on which would vary fromcase to case and woul d

have to be ultimtely factually deci ded by an assessnent
authority. According to the respondents, apart fromthe
transfer aspect of the transaction being isolated as an

i ndependent taxable event fromthe aspect of service,
ultimately the question whether there was any splitting up

of a conposite transaction was also to be determ ned

during assessment proceedings.

It was submitted that the nere fact that the Union was
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| evying tax on certain taxable services could not be used to
deny the State’'s powers to tax the objects/provisions in the
service. Therefore, the State’'s powers nust be read

harmoni ously with the Union’s power and it is only when

such reconciliation is inpossible that the prinmacy should be
given to the non obstante cl ause under Article 248(1).
Alternatively it was subnmitted that the theory of aspect
woul d apply so that what was service in one aspect was a
sale in the other. It was also submtted that because in sub-
clauses (b) and (f) of Clause (29A) of Article 366 the tax on a
conponent in a transaction of works is permissible, it

cannot be assunmed that in sub-clause (d) tax could not be

i nposed on an el erent of the sal e conponent of that
transaction. The sub-cl ause has no words or limtations

and nust be read as broadly as the | anguage permitted. It
was submitted that the test of domi nant object of a
conposite works contract-was no |l onger relevant after the
46t h Constitutional Amendment. It was submitted that the
service providers transfer the right to use radio frequency
channel ' t'o a subscriber for a specific duration and thus
have effected a deened sale of goods under Article 366 (29A)
(d).

These broadly speaking are the respective contentions

and in our opinion, the i'ssues which arise for consideration
in these matters are: -

A) what are "goods" in tel ecomuni cation for

the purposes of Article 366 (29A)(d)?

B) is there any transfer of -any right to use any
goods by providing access or tel ephone

connection by the tel ephone service provider

to a subscriber ?

O is the nature of the transaction involved in
provi di ng tel ephone connection a conposite

contract of service and sale? If so, is it

possible for the States to tax the sale

el emrent ?

D) If the providing of a tel ephone connection
i nvol ves sale is such sale an inter state one?

E) Whul d the "aspect theory" be applicable to the
transaction enabling the States to | evy sales

tax on the sane transaction in respect of

whi ch the Union Government |evies service

t ax.

Bef ore taking up the issues for decision seriatim it is
necessary for us to deal with the two further prelimnary
obj ections raised by the respondents on the nerits.
Regarding the first of such objections that the wit petitions
have becone infructuous - it may be true that in relation to
the U P. Trade Tax Act, 1948, the challenge to Section 2(h)
and 3F which have basically re-produced Article 366(29A)
has not been pressed by the petitioners. Wat has been
argued however, is for a construction of Article 366(29A)
particularly, clause (d) thereof. That construction, if
accepted by the Court, would be sufficient to grant the
petitioners the relief claimed. The issue of interpretation of
Article 366(29A) is, therefore, a live one.
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The second objection was that the wit petitions under
Article 32 were not nmintainable. The wit petitions raised
guestions relating to the conpetence of the States to | evy
sal es tax on tel ecomuni cation service. This is not an

i ssue which could have been raised and deci ded by the
assessing authorities. If the State Legislatures are

i ncompetent to levy the tax, it would not only be an
arbitrary exercise of power by the State authorities in
violation of Article 14, it would also constitute an
unreasonabl e restriction upon the right of the service
providers to carry on trade under Article 19(1)(g). (See
Bengal Inmmunity Conpany V. State of Bi har 1955 (2)

SCR 603; H nmatlal Harilal Mehta V. State of Madras

1954 SCR 1122.) W are consequently unable to accept

ei ther of these contentions of the respondents.

To answer the questions fornulated by us, it is

necessary to delve briefly into the |legal history of Art. 366
(29A). Prior to the 46th Amendnent, conposite contracts

such as works contracts, hire-purchase contacts and

catering contracts were not assessable as contracts for sale
of goods. The | ocus classicus holding the field was State
of Madras V. Gannon Dunkerley & Co. | X STC 353 (SC)

There this Court held that the words "sal e of goods" in
Entry 48 of List Il, Schedule VIl to the CGovernnent of India
Act, 1935 did not cover the sale sought to be taxed by the
State CGovernment under the Madras Ceneral Sales Tax Act,
1939. The cl assical concept of sale was held to apply to the
entry in the legislative list in that there had to be three
essential conponents to constitute a transaction of sale--
nanmely, (i) an agreenent to transfer title (ii) supported by
consideration, and (iii) an actual transfer of title in the
goods. In the absence of any one of these elenents it was
held that there was no sale. Therefore, a contract under
which a contractor agreed to set up a buildi ng woul d not be
a contract for sale. It was one contract, entire and

i ndivisible and there was no separate agreenent for sale of
goods justifying the levy of sales tax by the provincia

| egi sl atures. "Under the law, therefore, there cannot be an
agreenment relating to one kind of property and a sal e as
regards another". Parties could have provided for two

i ndependent agreenents, one relating to the | abour and

work involved in the execution of the work and erection of
the building and the second relating to the sale of the
material used in the building in which case the latter woul d
be an agreenent to sell and the supply of materials

t hereunder, a sale. Were there was no such separation

the contract was a conposite one. It was not classifiable as
a sale. The Court accepted the subm ssion of the assessee
that the expression "sale of goods" was, at the tine when
the Government of India Act, 1935 was enacted, a term of

wel | recogni zed |l egal inport in the general lawrelating to
sal e of goods and rust be interpreted in Entry 48 in List Il
of Schedule VII of the 1935 Act as having the sane

meaning as in the Sale of Goods Act, 1930. According to
this decision if the words "sal e of goods" have to bhe
interpreted in their |egal sense, that sense can only be what
it has in the lawrelating to sale of goods. To use the

| anguage of the Court:

" To sumup, the expression "sale of goods" in

Entry 48 is a nomen juris, its essentia

i ngredi ents bei ng an agreenent to sell novabl es

for a price and property passing therein pursuant

to that agreenent. In a building contract which is,

as in the present case, one, entire and indivisible

- and that is its norm there is no sale of goods,
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and it is not within the conpetence of the
Provincial Legislature under Entry 48 to inpose a
tax on the supply of the materials used in such a
contract treating it as a sale".

Foll owing the ratio in Gannon Dunkerl ey, that "sale"
in Entry 48 nmust be construed as having the same neani ng
which it has in the Sale of Goods Act, 1930, this Court as
well as the High Courts held that several conposite
transactions in which there was an el ement of sale were not
liable to sales tax.

Thus in the State of Punjab V. Ms. Associated

Hotels of India Ltd. (1972) 1 SCC 472 the question was

whet her the neals served at hotels to the residents were
subject to sales tax. The Court held that if the difference is
not distinct, the Revenue would not be entitled to split up
the contract, estimte approximately the charges for such
materials and treat themas chargeable on the mere ground
that the transaction involved transfer of goods, whose val ue
nust have been taken into consideration while fixing

charges florthe service.

In 1967 the Madras High Court in A V. Meiyappan vs.
Conmi ssi oner of Commrercial Taxes, Board of Revenue,

Madras and Anr. (1967) XX STC 115 had to consider a
situation where the Sal es Tax Authorities had held that
though the transactionwas described as a lease for 49
years, the assessee had effected a sal e of the negative print
of a picture for a consideration and therefore the
transaction was liable to sales tax under the Madras

CGeneral Sales Tax Act, 1959. The Court set aside the

demand hol ding that the transaction did not connote a sale
at all and it was therefore not |iable to sales tax.

The problemrelating to the power of States to |levy tax

on the sale of goods was then referred to the Law

Conmi ssion by the Government of India. The Law

Conmi ssion submitted its report in 1974 on a

consi deration of the scope of the |evy of sales tax by State
Governments in respect of works contracts, hire purchase
transactions and also the transfer of controlled
conmmodities by virtue of statutory orders. The Law

Commi ssion noted that these transactions resenbl ed sal es

in substance and suggested three drafting devices for
conferring the power of taxing these transactions on the
States viz.

(a) amending State List, entry 54, or
(b) adding a fresh entry in the State List, or
(c) inserting in article 366 a wi de definition of

"sal e" so as to include works contracts.

The Conmi ssion preferred the last alternative.
Recomendati on (c) of the Law Comm ssion to anmend

Article 366 by expanding the definition of sale to“include the
transacti ons negatived by Courts, was accepted by the
CGovernment. The Constitution (46th Amendrment) Bill 1981,
whi ch was subsequently enacted as the Constitution 46th
Amendnent Act 1982 set out the background in which the
amendnment to Article 366 (29A) of the Constitution was
amended. Having noted the various decisions of the
Supreme Court as well as of the High Courts excluding
certain transactions fromthe scope of sale for the purpose
of levy of sales tax, it was said that the position had
resulted in scope for avoidance of tax in various ways. In
the circunstances, it was considered desirable to put the
matter beyond any doubt. Article 366 was therefore
amended by inserting a definition of "tax on the sale or
purchase of goods" in Cause (29A). The definition reads:
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"[(29-A) "tax on the sale or purchase of
goods" includes \026

(a) a tax on the transfer, otherw se
than in pursuance of a contract,

of property in any goods for

cash, deferred paynment or

ot her val uabl e consi deration

(b) a tax on the transfer of property
i n goods (whether as goods or

in sone other form involved in

the execution of a works

contract;

(c) a tax on the delivery of goods
on hire-purchase or any system
of paynment by i nstalnents;

(d) a tax on the transfer of the right
to use any goods for any

pur pose (whether or ‘not for a

speci fied period) for cash,

def erred paynent or other

val uabl e consi deration

(e) a tax on the supply of goods by
any uni ncor por ated associ ation

or body of persons to a nmenber

thereof for cash, deferred

paynment or other val uable

consi deration;

(f) a tax on the supply, by way of
or as part of any service or in

any other manner what soever,

of goods, being food or any

other article for hunman

consunpti on or any drink

(whet her or not intoxicating),

where such supply or service, is

for cash, deferred paynent or

ot her val uabl e consi derati on

and such transfer, delivery or supply of
any goods shall be deened to be a sale of
those goods by the person making the
transfer, delivery or supply and a purchase
of those goods by the person to whom such
transfer, delivery or supply is made;

Clause (a) covers a situation where the consensua
element is lacking. This normally takes place in an
i nvoluntary sale. Cause (b) covers cases relating to works
contracts. This was the particular fact situation which the
Court was faced with in Gannon Dunkerl ey and which the
Court had held was not a sale. The effect in law of a transfer
of property in goods involved in the execution of the works
contract was by this anendnent deened to be a sale. To
that extent the decision in Gannon Dunkerley was directly
overcome. Cause (c) deals with hire purchase where the
title to the goods is not transferred. Yet by fiction of law, it
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is treated as a sale. Simlarly the title to the goods under
Clause (d) remmins with the transferor who only transfers
the right to use the goods to the purchaser. |n other words,
contrary to A V. Meiyappan's decision a | ease of a negative
print of a picture would be a sale. Cause (e) covers cases
which in | aw may not have ampbunted to sal e because the

menber of an incorporated association would have in a

sense begun both the supplier and the recipient of the
supply of goods. Now such transactions are deened sal es.
Clause (f) pertains to contracts which had been held not to
amount to sale in State of Punjab vs. Ms. Associated

Hotels of India Ltd. (supra). That decision has by this

cl ause been effectively legislatively invalidated.

Al the clauses of Article 366 (29A) serve to bring
transacti ons where one or nore of the essential ingredients
of a sale as defined in the Sale of Goods Act 1930 are
absent, within the anbit of purchase and sales for the
purposes of levy of sales tax. To this extent only is the
principle enunciated in Gannon Dunkerly limted. The
amendnment' _especially allows specific conposite contracts

viz. works contracts (Clause (b)), hire purchase contracts
(Cause (c)), catering contracts (Cl ause (e)) by legal fiction to
be divisible contracts where the sale el enent could be

i sol ated and be subjected to sal es tax.

Gannon Dunkerl ey survived the 46th Constitutiona
Amendnent in two respects. First with regard to the
definition of 'sale ‘for the purposes of the Constitution in
general and for the purposes of Entry 54 of List Il in
particul ar except to the extent that the clauses in
Art.366(29A) operate. By introducing separate categories of
"deened sales’, the neaning of the word 'goods’ was not
al tered. Thus the definitions of the conposite elenments of
a sale such as intention of the parties, goods, delivery etc.
woul d continue to be defined according to known | ega
connotations. This does not nean that the content of the
concepts remain static. Courts nmust nove with the tines.

But the 46th Anendnent does not give a |licence for

exanple to assune that a transaction is a sale and then to

| ook around for what could be the goods. The word "goods"

has not been altered by the 46th Anendnent. That

ingredient of a sale continues to have the sanme definition
The second respect in which Gannon Dunkerl ey has

survived is with reference to the donmi nant nature test to be
applied to a conposite transacti on not covered by Article
366(29A). Transactions which are nutant sales are linited

to the clauses of Article 366(29A). All other transactions
woul d have to qualify as sales within the nmeaning of Sales

of Goods Act 1930 for the purpose of |levy of sales tax.

O all the different kinds of composite transactions the
drafters of the 46th Amendnent chose three specific
situations, a works contract, a hire purchase contract and a
catering contract to bring within the fiction of a deened
sale. O these three, the first and third involve a kind of
service and sale at the sanme tinme. Apart fromthese two
cases where splitting of the service and supply has been
Constitutionally permitted in clauses (b) and (g) of O ause
29A of Art. 366, there is no other service which has been
permtted to be so split. For exanple the clauses of Art.
366(29A) do not cover hospital services. Therefore, if during
the treatnment of a patient in a hospital, he or she is given a
pill, <can the sales tax authorities tax the transaction as a
sal e? Doctors, |lawers and ot her professionals render
service in the course of which can it be said that there is a
sal e of goods when a doctor wites out and hands over a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 26

prescription or a |awer drafts a docunment and delivers it to
his/her client? Strictly speaking with the paynent of fees,
consi derati on does pass fromthe patient or client to the
doctor or lawer for the docunments in both cases.

The reason why these services do not involve a sale for
the purposes of Entry 54 of List Il is, as we see it, for
reasons ultimately attributable to the principles enunciated
i n Gannon Dunkerley’'s case, nanely, if there is an
i nstrument of contract which nmay be conposite in formin
any case other than the exceptions in Article 366(29-A),
unl ess the transaction in truth represents two distinct and
separate contracts and is discernible as such, then the
State woul d not have the power to separate the agreenment
to sell fromthe agreenment to render service, and inpose tax
on the sale. The test therefore for conposite contracts other
than those nentioned in Article 366 (29A) continues to be -
did the parties have in mnd or-intend separate rights
arising out of the sale of goods. If there was no such
intention there is no sale even if the contract could be
di sintegrated. The test for deciding whether a contract falls
into one category or the other is to-as what is 'the substance
of the contract . W will, for the want of a better phrase, cal
this the dom nant nature test.

I n Rai nbow Col our Lab & Anr. vs. State of MP. &
Ors. (2000) 2 SCC 385, the question involved was whet her
the job rendered by the photographer in-taking
phot ogr aphs, devel opi ng and printing filns would anmount
to a "work contract" ' as contenpl ated under Article 366
(29A) (b) of the Constitution read with Section 2(n) of the
M P. General Sales Tax Act for the purpose of |evy of sales
tax on the business turnover of the photographers.

The Court answered the questions in the negative
because, according to the Court: -

" Prior to the amendment of Article 366, in
view of the judgnment of this Court in State
of Madras v. Gannon Dunkerley & Co.

(Madras) Ltd. (1958) 9 STC 353: AR

1958 SC 560 the States could not | evy

sal es tax on sale of goods involved in a

wor ks contract because the contract was
indivisible. Al that has happened in | aw
after the 46th Amendnent and the

judgrment of this Court in Builders’ case
(1989) 2 SCC 645 is that it is now open to
the States to divide the works contract into
two separate contracts by a legal fiction: (i)
contract for sale of goods involved in the
said works contract, and (ii) for supply of

| abour and service. This division of
contract under the amended | aw can be

made only if the works contract involved a
donmi nant intention to transfer the property
in goods and not in contracts where the
transfer in property takes place as an

i nci dent of contract of

servi ce\ 005\ 005\ 005\ 005. . What is pertinent to
ascertain in this connection is what was

the domi nant intention of the

contract\ 005\0050n facts as we have noti ced
that the work done by the photographer

which as held by this Court in STO vs.

B.C. Kane (1977) 1 SCC 634 is only in

the nature of a service contract not

i nvol ving any sal e of goods, we are of the
opi nion that the stand taken by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 16 of

26

respondent State cannot be sustai ned”

Thi s concl usi on was doubted in Associ ated Cenent
Conpani es Ltd. Vs. Conmi ssioner of Custonms (2001) 4
SCC 593 saying : -

"The conclusion arrived at in Rai nbow Col our

Lab case [(2000) 2 SCC 385)], in our opinion

runs counter to the express provision contained in
Article 366(29-A) as also of the Constitution

Bench decision of this Court in Builders Assn. of
India vs. Union of India (1989) 2 SCC 645"

We agree. After the 46th Amendnent, the sale el enent

of those contracts which are covered by the six sub-cl auses
of clause (29A) of Article 366 are separable and may be
subjected to sales tax by the States under Entry 54 of List Il
and there is no question of the dom nant nature test
appl yi ng. . Therefore when in 2005, C. K. Jidheesh vs.

Uni on of I'ndia (2005) 8 SCALE 784 " held that the

af oresai d observations in Associated Cenent (supra) were
nerely obiter and that Rainbow Col our Lab (supra) was

still good law, it was not correct. It is necessary to note
that Associated Cenment did not say that in all cases of
conposite transacti ons the 46th Anendrment woul d apply.

VWhat are the "goods" in a sales transaction, therefore,
remains primarily a matter of contract and intention. The
sell er and such purchaser woul d have to be ad idemas to
the subject matter of sale or purchase. The Court would
have to arrive at the conclusionas to what the parties had
i ntended when they entered into a particul ar-transaction of
sal e, as being the subject matter of sale or purchase. In
arriving at a conclusion the Court would have to approach
the matter fromthe point of view of a reasonable person of
average intelligence.

Article 366(12) has defined the word "goods" for the
purpose of the Constitution as including "all materials,
commodities, and articles". The word "goods" has al'so been
defined in Section 2(7) of the Sal es of Goods Act, 1930 as
nmeani ng "every kind of novable property other than
actionabl e clains and noney; and includes stock and

shares, grow ng crops, grass, and things attached to or
form ng part of the |land which are agreed to be severed
before sal e or under the contract of sale." The U P. Trade
Tax defines "goods" as neaning:

"every kind or class of novable property and

includes all material conmodities and articles

i nvol ved in the execution of a works contract,; and

growi ng crops, grass, trees and things attached

to or fastened to anything permanently attached

to the earth which under the contract of sale are

agreed to be severed but does not include

actionabl e cl ains, stocks, shares, securities or

postal stationery sold by the Postal Departnent.’

The State Sal es Tax |egislations have, subject to mnor
vari ations, adopted substantially a simlar definition of
"goods" for the purpose of their Sales Tax Acts. There have
been several decisions of this Court on the interpretation of
the word 'goods’ in the context of different State sal es tax
enactments. One of the such decisions was the case of
Anraj V. CGovernment of Tam| Nadu (1986) 1 SCC 414 in
whi ch the question was whether sale of a lottery ticket was
a sale of goods for the purpose of Entry 54 of List Il. This
Court held that the sale of a lottery ticket confers on the
purchaser thereof two rights, (a) right to participate in the
draw and, (b) a right to claima prize contingent upon his




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 26

bei ng successful in the draw. It was held that the first was
aright "in praesenti” and the second a contingent right. It
was concluded that of these two rights the right to
participate in a draw was "goods" for the purpose of |evying
sal es tax. The decision was followed by a Bench of three
Judges in the case of Vikas Sales Corporation V.

Conmi ssi oner of Commercial Tax (1996) 4 SCC 733 to

hold that REP |icences/Exi mscrips were goods on the sale

of which sales tax could be levied. Both the decisions were
doubted in the case of Sunrise Associates V. CGovernnent

of NCT of New Del hi (2000) 10 SCC 420 In that case, the

Court forned a prima facie opinion that the decision in

Anraj required re-consideration on the viewthat the only
right of the purchaser of a lottery ticket is to take a chance
of winning the prize and that there was no good reason to

split the transaction of the sale of a lottery ticket into the
acquisition of (i) the right to participate in the lottery draw
and (ii) right to win-the prize depending on chance.

The judgrment in that decision is amaited. For the tine
being, we wi'll assune that an incorporeal right is 'goods’,
In fact the question whether 'goods’ for the purpose of
sal es tax may be intangible or incorporeal need not detain
us. In Associ ated Cenent Comnpanies Ltd. Vs.

Conmi ssi oner of Custonms (2001)4 SCC 593, the val ue of

drawi ngs was added 'to their cost since they contained and
fornmed part of the technical know how which was part of a
techni cal coll aboration between the _inporter of the

drawi ngs and their ‘exporter. It was recogni zed know edge in
the abstract may not come within-the definition of 'goods’ in
Section 2(22) of the Custons Act.

This view was adopted-in Tata Consul tancy Services
Vs. State of Andhra Pradesh (supra) for the purposes of
| evy of sales tax on conputer software. |t was hel d:-

"A "goods" may be a tangible property or

an intangi ble one. It would becone goods

provided it has the attributes thereof

having regard to (a) its utility; (b) capable

of bei ng bought and sold; and (c) capable

of being transmitted, transferred,

delivered, stored and possessed. |If a

sof t war e whet her custoni zed or non-

custom sed satisfies these attributes, the

same woul d be goods".

This in our opinion, is the correct approach to the
guestion as to what are "goods" for the purposes of sales
tax. We respectfully adopt the samne.

The State respondents in their subm ssions had

initially differed as to what constituted 'goods’ in

tel ecommunication. Utinately, the consensus anong the
respondents appeared to be that the "goods" el enent -in

t el ecommuni cati on were the el ectronagneti c waves by

whi ch data generated by the subscriber was transmitted to
the desired destination. The inspiration for the argunent
has been derived fromthe provisions of the Indian

Tel egraph Act, 1885 which defines tel egraph as neaning:
“tel egraph’ neans any appliance, instrunent,

materi al or apparatus used or capable of use for

transm ssion or reception of signs, signals,

witings, inmges and sound or intelligence of any

nature by wire, visual or other electro-magnetic

em ssi ons, Radio waves or Hertzian waves,

galvanic, electric or magnetic neans.;

Expl anati on. \026 "Radi o waves" or "Hertzian
waves" means el ectro nagnetic waves of
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frequencies, |ower than 3,000 giga-cycles per
sound propagated in space without artificia
gui de. "

VWhat is also inmportant are the definitions of the words
"message’ and 'telegraph line’ in the 1885 Act which read:
"message” neans any conmmuni cation sent by

tel egraph, or given to a telegraph officer to be sent

by tel egraph or to be delivered.

"telegraph line" neans a wire or wires used for
the purpose of a telegraph, with any casing,
coating, tube or pipe enclosing the sane, and any
appl i ances and apparatus connected therewith

for the purpose of fixing or insulating the samne.

Section 4 of the 1885 Act gives exclusive privilege in
respect of tel ecomunication-and the power to grant

l'icences to the Central Governnent. ~Pursuant to such

power, |icences have been granted to service providers.
According to the service providers in ternms of their Iicence
no further transfer of the rights to use the tel egraph could
be affected by them Therefore, what was provided was a
service by the utilization of the tel egraph |icenced to the
service providers for the benefit of the subscribers.

We will proceed on the basis that incorporeal rights

may be goods for the purposes of ‘1 evying sal es tax.

Assuming it to be so, the question is whether these electro
magneti ¢ waves can fulfill the criteria laid down in Tata
Consul tancy for goods. In our opinionthe question nust

be answered in the negative. El ectromagnetic waves have
been described in Tel econmuni cations Law: David Glles

& Roger Marshal: Butterworths:-

"1.14. El ectromagnetic waves travel through free
space fromone point to another but can be
channel ed t hrough wavegui des whi ch may be
netallic cables, optical fibres or even sinple
tubes. Al electromagnetic waves are susceptible
to interference fromone another and unrelated

el ectrical energy can distort or destroy the

i nfornmation they carry. To reduce these problens
they have been organi zed within the spectrum

i nto bands of frequencies or wavel engths for the
transm ssion of particular types of services and
i nf ormati on"

The process of sending a signal is as foll ows: -

"Data is superinposed on a carrier current or
wave by neans of a process called nodul ation

Si gnal nodul ation can be done in either of two
mai n ways: analog and digital. [In recent
years, digital nodul ati on has been getting nore
conmon, while anal og nodul ati on et hods have
been used less and |l ess. There are still plenty of
anal og signals around, however, and they wl|
probably never becone totally extinct.

Except for DC signals such as tel egraph and
baseband, all signal carriers have a definable
frequency or frequencies. Signals also have a
property call ed wavel ength, which is inversely
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proportional to the frequency". (Encycl opedi a of
Technol ogy Terns of Technedi a)

It is clear, electromagnetic waves are neither
abstracted nor are they consumed in the sense that
they are not extinguished by their user. They are not
delivered, stored or possessed. Nor are they marketable.
They are nerely the medi um of communi cation. Wat
is transmtted is not an el ectromagneti c wave but the
signal through such nmeans. The signals are generated by
the subscribers thensel ves. In tel econmunication what is
transmitted is the nessage by means of the tel egraph. No
part of the telegraph itself is transferable or deliverable
to the subscri bers.
The second reason is nore basic. A subscriber to a
t el ephone service could not reasonably be taken to have
i ntended to purchase or obtain any right to use
el ectromagneti c waves or radio frequencies when a
t el ephone connection is given. Nor does the subscriber
intend to use any portion of the wiring, the cable, the
satellite, the tel ephone exchange etc. At the nost the
concept of the sale in a subscriber’s mind would be linmited
to the handset that may have been purchased for the
pur poses of getting a telephone connection. As far as the
subscriber is concerned, no right to the use of any other
goods, incorporeal or corporeal, is given to himor her with
the tel ephone connection

We cannot anticipate what ~may be achieved by
scientific and technologi cal advances in future. No one has
argued that at present el ectronagnetic waves are
abstractabl e or are capable of delivery. 1t would, therefore,
appear that an el ectro-magnetic wave (or radi-o frequency as
contended by one of the counsel for the respondents), does
not fulfill the paraneters applied by the Suprenme Court in
Tata Consul tancy for determ ning whether they are goods,
right to use of which would be a sale for the purpose of
Article 366(29-A) (d).
The | earned Judges in State of U P. V. Union of India
(supra) held that "tel ephone instrunents and ot her
appliances including wiring, cable etc. are "undoubtedly
"goods" within the definition of the word in Section 2(d) of
the U P. Act". It was also held a tel ephone exchange being
housed i n i nmovabl e properties woul d make no di fference
because a tangi bl e object like electricity which is generated
in projects and transmtted through sub-stations housed in
bui | di ng has been held in CST V. MP. Electricity Board
(1969) 1 SCC 200 and State of A.P. V. National Thernma
Power Corpn. Ltd. (2002) 5 SCC 203 to be goods.
Had the | earned Judges limted their observations to
the tel ephone instrunments we could have had no quarre
with the opinion stated. But they have in a subsequent
portion of their judgnent clarified that there a tel ephone
connection along with all other accessories to the telephone
exchange with or without instruments are goods within the
nmeani ng of Section 2(d) of the U P. Act. The essence of the
"goods’ therefore, according to the |earned Judges, lay in the
entire system To arrive at this conclusion, the reliance on
the two cited judgnents was inapposite. It was the sale and
purchase of electricity which was being considered in those
cases. The goods was the electrical energy. Wat the
custonmers were being charged for was not the nmedi umthat
was being used to transfer the electricity, but the electrica
energy itself. In the case of tel ecommuni cati ons on the other
hand, if the decision in State of U P. vs. Union of India
and the respondent’s subm ssion are correct, the custoners
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are not to be charged for what is being transferred through
the nmedi um but the use of the nmediumitself. Addi tionally
in the State of Andhra Pradesh V. National Therma

Power Corporation (supra), the issue before the
Constitution Bench was not whether electricity was goods
for the purposes of sales tax but the situs of the sale of
electricity.

The | earned Judges also in State of U P. Vs. Union of

I ndi a drew support fromthe decision of the Suprene Court
of Wsconsin (USA) in MKinley Tel ephone Co. v.

Cunber |l and Tel ephone Co. 152 Ws 359: 140 Nw 39:

1913 Wsc Lexis 77 which had held that the furnishing of
the tel ephone services mght be classed as the supplying of
a comodity constituting a subject of comrerce.

The decision in MKkinley Tel ephone, even if it were

to be held of persuasive value, is not really relevant. That
was a case where two conpeting tel ephone compani es
contracted that one should confine its business to the city
and the other to rural lines out of the city. The rura
conpany had the option to buy the rural lines of the other
Two questions fell for consideration. The first question was
whet her the contract was specifically enforceable. This
guestion was al so answered in the affirmative. The second
guesti on was whether the contract was in violation of the
anti-trust laws. This was answered in the affirmative. It
was in that context that the Court opined that:

“I't is obvious that the statute is directed agai nst
contracts which are violative of the public policy

of the state respecting restraints of trade and

conpetition in the supply of any comvodity in

general use constituting a subject of comrerce.

The furni shing of tel ephone services nmay be

classed within the general ternms of the statute as

the supplying of a conmpdity constituting a

subj ect of commerce."

Apart fromthe fact that the context was wholly

di fferent, the question whether a tel ephone service was
"goods" or not was not really in issue. Incidentally, the
deci sion in MKkinley Tel ephones has been di stinguished

in several subsequent decisions of the United States. [See
Fl eetway, Inc. Vs. Public Service Interstate Transport Co. 72
F.2d 761 (1934). State Broadcasting Co. Vs. United Press
Intern. Inc. 369 F 2d 268 (1966), Col unbia Broadcasting
System Inc. V. Amana Refrigeration Inc. 295 F.2d 375

(1961)]

For the reasons stated by us earlier we hold that the
el ectromagneti c waves are not 'goods’ within the nmeaning of
the word either in Art. 366(12) or in the State Legislations.
It is not in the circunstances necessary for us to determn ne
whet her the tel ephone systemincludi ng the tel ephone
exchange was not goods but inmoveabl e property as
contended by sone of the petitioners.

In the State of U P. Vs. Union of India (supra) it was
al so hel d: -

"Handi ng over of possession is not sine qua non

of conpleting the transfer of the right to use any
goods, as was held by a Constitution Bench of
this Court in 20th Century Finance Corpn. Ltd.

V. State of Maharashtra (2000) 6 SCC 12.

Once DoT connects the tel ephone |ine of the

assi gned nunmber of the subscriber to the area
exchange, access to other tel ephones is
established. There cannot be denial of the fact
that giving such an access would complete the
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transfer of the right to use the goods".

Wth respect, the decision in 20th Century Finance
Corporation Limted Vs. State of Mharashtra, cannot be
cited as authority for the proposition that delivery of
possessi on of the goods is not a necessary concomtant for
conpleting a transaction of sale for the purposes of Article
366 (29A) (d) of the Constitution. 1In that decision the Court
had to determ ne where the taxable event for the purposes
of sales tax took place in the context of sub-clause (d) of
Article 366 (29A). Some States had levied tax on the
transfer of the right to use goods on the |ocation of goods at
the time of their use irrespective of the place where the
agreenment for such transfer. of right to use such goods was
made. Other States |levied tax upon delivery of the goods in
the State pursuant to agreenents of transfer while sone
other States |levied tax on deened sales on the prem se that
the agreenent for transfer of the right to use had been
executed within that State (vide paragraph 2 of the
j udgrment ‘as reported). This Court upheld the third view
nanmely nmerely that the transfer of the right to use took

pl ace where the agreements were executed. In these

ci rcunmst ances the Court said that: -

"No authority of this Court has been shown on

behal f of respondents that there would be no

conpl eted transfer of right to use goods unless the

goods are delivered. Thus, the delivery of goods

cannot constitute a basis for |evy of tax on the
transfer of right to use any goods. W are,
therefore, of the view that where the goods are in

exi stence, the taxable event on the transfer of the

right to use goods occurs when a contract is

executed between the | essor and the | essee and

situs of sale of such a deemed sal e woul d be the

pl ace where the contract in respect thereof is

execut ed. Thus, where goods to be transferred are

available and a witten contract, (is executed

between the parties, it is at that point situs of
taxabl e event on the transfer of right to use goods
woul d occur and situs of sale of such a transaction
woul d be the place where the contract is executed.

(‘emphasi s ours)

In determining the situs of the transfer of the right to

use the goods, the Court did not say that delivery of the
goods was inessential for the purposes of conpleting the
transfer of the right to use. The enphasized portions in the
guot ed passage evidences that the goods nust be avail abl e
when the transfer of the right to use the goods take place.
The Court al so recognized that for oral contracts the situs of
the transfer nmay be where the goods are delivered (see para
26 of the judgnent)

In our opinion, the essence of the right under Article

366 (29A) (d) is that it relates to user of goods. It may be
that the actual delivery of the goods is not necessary for
effecting the transfer of the right to use the goods but the
goods must be available at the tine of transfer nust be
deliverable and delivered at some stage. It is assuned, at
the tinme of execution of any agreenent to transfer the right
to use, that the goods are avail able and deliverable. If the
goods, or what is clained to be goods by the respondents,
are not deliverable at all by the service providers to the
subscribers, the question of the right to use those goods,
woul d not ari se.

In State of of Andhra Pradesh and Anr. Vs. Rastriya
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| spat Nigam Ltd. (2003) 3 SCC 214, it was clained by the
Sal es Tax Authorities that the transacti on by which the
owner of certain nmachinery had nmade them available to the
contractors was a sale. The Court rejected the subm ssion
saying that: -

"\ 005t he transaction did not involve transfer of right

to use the machinery in favour of contractors\005.

The effective control of the machinery even while

the machinery was in use of the contractor was

that of the respondent Conpany; the contractor

was not free to nake use of the nmachinery for the

wor ks ot her than the project work of the

respondent or \005. (para 4 page 315)

But in the case of Agrawal Brothers Vs. State of

Haryana and Anr. (1999) 9 SCC 182 when the assessee

had hired shuttering to favour of contractors to use it in the
course of ‘construction of buildings it was found that
possession of the shuttering nmaterials was transferred by

the assessee to the custoners for their use and therefore,
there was a deened sal e within the nmeani ng of sub-cl ause

(d) of Cause 29-A of Article 366. What is noteworthy is that
in both the cases there were goods in existence which were
delivered to the contractors for their use. |In one case there
was no intention to transfer the right to use while in the

ot her there was.

But if there are no deliverable goods in existence as in

this case, there is no transfer of user at all. Providing
access or tel ephone connection does not put the subscriber

i n possession of the electromagnetic waves any nore than a
toll collector puts a road or bridge into the possession of the
toll payer by lifting a toll gate. O course the toll payer will
use the road or bridge in one sense. ~But the distinction

with a sale of goods is that the user would be of the thing
or goods delivered. The delivery may not be sinultaneous

with the transfer of the right to use. But the goods mnust be
i n existence and deliverable whenthe right is sought to be
transferred.

Ther ef ore whet her goods are incorporeal or corporeal

tangi bl e or intangible, they nust be deliverable. To the
extent that the decision in State of U.P. Vs. Union of |India
hel d otherwi se, it was, in our hunble opinion erroneous.

It has been held in Builders Association of India Vs.

Union of India (1989) 2 SCC 645 that the clauses in

Article 366 (29A) do not anpunt to a separate entry in List

Il of the 7th Schedule to the Constitution enabling the States
to levy tax on sal es and purchase i ndependent of Entry 54
thereof.(see al so Larsen & Toubro Ltd. Vs. Union of India
(1993) 1 SCC 365, 383). Article 366 (29A) as introduced

by the 46th Anendrment not being equivalent to a separate

entry in List Il is subject to the sane linmitations as Entry 54
of that List. At the tine of amending Article 366, Article 286
was al so amended by the introduction of clause (3) which

reads as: -

"(3) Any law of a State shall, in so far as it

i nposes, or authorizes the inposition of:-

(a) a tax on the sale or purchase of goods

decl ared by Parlianment by |l aw to be of

special inportance in inter-State trade or

commer ce

(b) a tax on the sale or purchase of goods, being
a tax of the nature referred to in sub-clause

(b), sub-clause (c) or sub-clause (d) of clause

(29A) of article 366, be subjected to such
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restrictions and conditions in regard to the
system of |levy, rates and other incidents of
the tax as Parlianent may by | aw specify."

Therefore the deened sales included in Entry 54 List
Il would al so be subject to the imtations of Art. 286, Art.
366(29-A).
Bei ng aware of the dangers of allow ng the residuary
powers Parlianent under Entry 97 of List | to swanp the
| egislative entries in the State list, we have interpreted
Entry 54, List Il together with Article 366 (29A) w thout
whittling dowmn the interpretation by referring to the
residuary provision. Having conpleted the exercise, we now
turn our attention to the latter.
In 1994, service tax was introduced by Parlianment
under Chapter V of the Finance Act, 1994 with reference to
its residuary power under Entry 97 List | of the Seventh
Schedul.e to the Constitution. Under the 1994 Act, ’'taxable
services’ 'which were subject to |l evy of service tax were
defined. ‘Several different services were included in the
definition. Section 65(16)(b) included service provided to a
subscriber by the tel egraph authority in relation to a
t el ephone connection with effect fromthe comng into force
of the 1994 as a taxabl e service. Under Section 66, tax was
i nposed at the rate of five percent of the value of the
taxabl e services provided to any person by the person
responsi ble for collecting the service tax. The value of the
taxabl e service in'relation to a telephone connection
provided to the subscribers, was to be the gross tota
amount received by the tel egraph-authority fromthe
subscribers. The 1994 Act was anended fromtine to tine
by extendi ng the meani ng of taxable service. W are
concerned with two amendnments, one nade in-2002 and
the other in 2003. By Section 149(90)(b) of the Finance Act,
2002, service to a subscriber by a telephone authority was
continued as a taxable service. "Telegraph" was defined in
Section 149(92) as having the sanme nmeani ng assigned to it
in clause (1) of Section 3 of the lndian Tel egraph Act, 1885.
"Tel egraph authority" was defined incorporating the
definition of the phrase Section 3(6) of the 1885 Act and
i ncl uded "a person who has been granted a |icence under
the first proviso in Section 4(1) of that Act.  The liability of
service providers to service tax was continued under Section
159(105) (110) (b) and (111) of the Finance Act, 2003. The
definition of subscriber was added in sub section (104) as
nmeani ng "a person to whom any service of a telephone
connection or a facsimle (Fax) or a leased circuit or a pager
or a telegraph or telex has been provided by a tel egraph
authority". Finally in 2003, List Il of the Seventh Schedul e
to the Constitution was anended by including taxes on
service under Entry 92C. By this tine there were about 100
taxabl e services including the service of a tel ephone
connection. The question is - is the sale elenment is each of
these several services and in particular the service of a
t el ephone connection taxable by the States?
As we have said Art. 366(29A) has no doubt served to
extend the neaning of the word 'sale’ to the extent stated
but no further. W cannot presume that the Constitutiona
Amendnent was | oosely drawn and rnust proceed on the
basis that the parameters of ’'sale’ were carefully defined.
But having said that, it is sufficient for the purposes of this
judgrment to find, as we do, that a tel ephone service is
not hi ng but a service. There is no sales element apart from
the obvious one relating to the hand set if any. That and
any other accessory supplied by the service provider in our
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opinion remain to be taxed under the State Sal es Tax Laws.
We have given the reasons earlier why we have reached this
concl usi on.

This brings us to the decision of the Kerala Hi gh Court

in Escotel.

In that case Escotel was adnmittedly engaged in selling
cellul ar tel ephone instrunents, SIMcards and other
accessori es and was al so paying Central Sales Tax and

Sal es Tax under the Kerala General Sales Tax Act, 1963 as
appl i cabl e. The question was one of the valuation of these
goods. State Sales Tax Authorities had sought to include

the activation charges in the cost of the SiIMcard. It is
contended by Escotel that the activation was part of the
service on which service tax was being paid and coul d not

be included within the purview of the sale. The Kerala H gh
Court also dealt with the case of BPL, a service provider
According to BPL, it did not sell cellular telephones. As far
as SI M cards were concerned, it was submtted that they

had no sale value. A SIMcard nerely represented a neans

of the access and identified the subscribers. This was part
of the service of a tel ephone connection. The Court rejected
this subm ssion finding that the SIMcard was "goods"

within the definitionof the word in the State Sal es Tax Act.
It is not possible for this Court to opine finally on the
issue. What a SIMcard represents is ultimately a question
of fact as has been correctly submtted by the States. In
determ ning the i ssue, however the Assessing Authorities
will have to keep in'mind the following principles: If the
SIMCard is not sold by the assessee to the subscribers but
is merely part of the services rendered by the service
providers, then a SIMcard cannot be charged separately to
sales tax. It would depend ultimtely upon the intention of
the parties. |If the parties intended that the SIMcard woul d
be a separate object of sale, it would be open to the Sales
Tax Authorities to |levy sales tax thereon. There is
insufficient material on the basis of which we can reach a
deci sion. However we enphasise that if the sale of 'a SIM
card is nerely incidental to the service being provided and
only facilitates the identification of the subscribers, their
credit and other details, it would not be assessable to sales
tax. In our opinion the H gh Court ought not to have finally
determ ned the issue. In any event, the High Court erred in
i ncluding the cost of the service in the value of the SIMcard
by relying on the aspects doctrine. That doctrine nerely
deals with | egislative conpetence. As has been succinctly
stated in Federation of Hotel & Restaurant Associ ation

of India Vs. Union of India (1989) 3 SCC 634- "subjects

whi ch in one aspect and for one purpose fall wthin the

power of a particular legislature nmay in another aspect and
for another purpose fall w thin another |egislative power.
They m ght be overl apping; but the overlapping rmust be in

| aw. The same transaction nmay involve two or nore taxable
events in its different aspects. But the fact that there is
over | appi ng does not detract fromthe distinctiveness of the
aspects”. No one denies the |legislative conpetence of States
to levy sales tax on sales provided that the necessary
concomtants of a sale are present in the transaction and

the sale is distinctly discernible in the transaction.

Thi s does not however allow State to entrench upon

the Union list and tax services by including the cost of such
service in the value of the goods. Even in those conposite
contracts which are by legal fiction deenmed to be divisible
under Art. 366(29A), the value of the goods involved in the
execution of the whole transaction cannot be assessed to

Sal es Tax. As was said in Larsen & Toubro Vs. Union of
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I ndi a(supra): -

"The cost of establishment of the contractor which
is relatable to supply of | abour and services
cannot be included in the value of the goods
involved in the execution of a contract and the
cost of establishnent which is relatable to supply
of materials involved in the execution of the works
contract only can be included in the value of the
goods".

For the sane reason the Centre cannot include the

value of the SIMcards, if they are found ultimately to be
goods, in the cost of the service. As was held by us in
Guj arat Anbuja Cenents Ltd. Vs. Union of India (2005)

4 SCC 214, 228.

"This mutual exclusivity which has been

reflected in Article 246(1) neans that

taxing entries must be construed so as to

mai ntai n exclusivity. Al though generally

speaking, aliberal interpretation nust be

given to taxing entries, this would not

bring within its purview a tax on subject-

matter which a fair reading of the entry

does not cover. |If in substance, the

statute is not referable to a field given to

the State, the Court will not by any

principle of interpretation allow a statute

not covered by it tointrude upon this

field."

W will therefore have to allow the appeals filed by

BPL in Civil Appeal Nos. 3329-30 of 2002 and Escotel in
Cvil Appeal No.2408 of 2002 and renmand the matter to the
Sal es Tax Authorities concerned for determnation of the
issue relating to SIM Cards in the light of the observations
contained in this judgnent.

As far as the question whether providing of a tel ephone
connection involves interstate sales, now that it has been
clarified that el ectromagnetic waves or radio frequencies are
not goods, the issue is really academc

For the reasons aforesaid, we answer the questions

fornmul ated by us earlier in the foll owi ng nanner

A) Goods do not include el ectronagnetic waves or

radi o frequencies for the purpose of Article

366(29A)(d). The goods in tel ecomruni cation

are limted to the handsets supplied by the

service provider. As far as the SIMcards are

concerned, the issue is left for determ nation

by the Assessing Authorities.

B) There may be a transfer of right to use goods
as defined in answer to the previous question
by giving a tel ephone connection

(@) The nature of the transaction involved in
provi di ng the tel ephone connection may be a
conposite contract of service and sale. It is

possible for the State to tax the sale el enent
provided there is a discernible sale and only to
the extent relatable to such sale.

D) The issue is |eft unanswered.

E) The aspect theory would not apply to enable
the value of the services to be included in the
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sal e of goods or the price of goods in the val ue
of the service.

The writ petitions and appeal s are di sposed of
accordingly. No order as to costs.

IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1404 OF 2006
(Arising out of SLP(C) No. 6301 of 2004)

Asstt. Conmi ssioner, Trade Tax & O's. \ 005. Appel | ant s
Ver sus
General Manager, B.S.N. L. \ 005. Respondent

W TH
CA Nos. 1403/ 06, 1405/ 06, 1406/ 06, 1407/ 06, 1408- 1418/ 2006,
CA. No. 1420/ 06,1421/ 06, 1422- 1424/ 06, 1425/ 06

@ SLP Nos. 5447/ 2003 15442- 44/ 05,
15451- 62/ 05, 15464/ 05, 17281/ 05, 17286- 88/ 05, 22569/ 05
Wth
Cont enpt Pet n. No. 365/ 04 i n WP(C) No. 183/ 03,

ORDER

Runma Pal , Dr. AR Lakshmanan & Dal veer Bhandar.i

Leave granted in the special |eave petitions.

Cvil Appeals are disposed of in ternms of the judgnent
delivered by us today in WP. (C) No. 183/2003 etc. etc.
titled \026 Bharat Sanchar Nigam Ltd. & Anr. v. Union of
India & Os.

Cont enpt Petn. No. 365/04 in WP(C) No. 183/ 03,

Contenmpt petition is dismssed.




