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PETI TI ONER
UNION CF I NDI A & ANR

Vs.

RESPONDENT:
SHER SI NGH & CORS

DATE OF JUDGVENT: 07/ 02/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
ORDER

Thi s appeal, by special |eave, arises fromthe judgnent
of the division Bench of the High court of Delhi, made on
May 30, 1991 in R F. A NO 167/ 86.

The admtted facts are that notification under Section
4(1) of the land Acquisition Act, 1864 was published
acquiring certain lands for public purpose. Therein riva
clains cane to be nade by Gaon Sabha, Tekhand ‘and the
respondents clainmng title to the conpensation. Since the
Land Acquisition officer/collector was unable to decide the
title to receive the conpensation on reference under section
30 of the Act, the District court by award and decree dated
February 22, 1986 held that the land in question / stood
vested in the Gaon Sabha under Section 7 read with Section
154 of the Delhi Land Reforms Act (for short, the ‘Act’).
Therefore, it is entitled to the conpensation of the |and
acquired by the Union of India. Dissatisfied therewith, the
respondents filed the above appeal. The High Court-in the
i mpugned judgnent has held that "Gair Mnkin Pahar" is a
cultivable and and, therefore, by operation of ‘expl anation
to Section 7, it stands excluded fromthe vesting in the
Gaon Sabha. Resultantly, the respondents being the owners of
the property are entitled to the compensation., Thus, this
appeal by special |eave.

Initially, Shri MC. Dhingra, |earned counsel for sone
of the respondents, as brought to our notice that since this
Court had dismissed simlar special |leave petitions, this
appeal does not merit consideration. W find no force in the
contention. This Court, by then, had already granted |eave
in this appeal, but wunfortunately, that was not brought to
the notice of the respective Benches including the one
presi ded over by one of us (K Ranmaswany, J.), when the
matters had conme up. As a consequence, w thout any speaking
order some special |eave petitions cane to be dismssed. In
view of the settled | egal position by a catena of decisions
of this Court that the disnm ssal of special |eave petition
wi t hout speaki ng order does not constitute res judicata, the
guestion of lawis at large to be gone into. Accordingly, W
reject the objection and we have heard the counsel on both
sides on nerits.
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Shri WasimA. Qadri, |earned counsel for Union of India
and Gaon Sabha, in a pains taking investigation and neat
presentation, has brought to our notice the relevant
provisions of the Act and the decision of this Court in
Hatti vs. Sunder Singh [(1971) 2 SCR 163] and contended t hat
the object of the Act and the Del hi Land Reforns, 1954 was
to extinguish the pre-existing right, title and interest
held by bhunidar, sirdar, tenant, proprietor etc. and
conferment of newrights in them It is also envisaged that
all other lands shall stand vested in the Gaon Sabha by
operation of Section 154 of the Act read with Section 7 of
the Act. The respondents are not bhumidars. The land in
guestion has been recorded in the revenue records as "gair
munki n pahar", in other 'words, it is an uncultivable waste
land. It is not excluded fromthe definition of waste |and
as explained in explanation to Section 7 of the Act. A
readi ng of the relevant~ provision of Sections 5, 7, 11 and
154 of ~the Act “read with the definitions of ‘land defined
in Section 3(13),  ‘holding defined in Section 3(11A),
‘khudkhast’' defined in Section 3(12A) and ‘proprietor’ under
Section 3(17) —of the Act, would clearly indicate that the
respondents are not bhumidars in respect of gair nunkin
pahar. As a consequence, the |and stands vested in the Gaon
Sabha under Section 7 read with Section 154 of the Act. On
the other hand, Shri ~Dhingra and Shri L.C. Chechi, |earned
counsel for the respondents contended that by operation of
the comprehensive ' definition of ‘waste land in explanation
to Section 7 of the Act read with the object of confernent
of right wunder Section 11 read with Section 5 of the Act,
the respondents are bhum dars. As a consequence, the land is
a cultivable land which confers themtitle to the [land under
the Act. It is al so further contended that in a
representative suit for a declaration that this gair nmunkin
pahar is cultivable |and was declared to be so by the civi
Court. The Deputy Comm ssioner’s finding under the Act that
it is awaste land is not correct. On an appeal against the
decree, the H gh Court remtted the natter with an option to
the Deputy Comm ssioner had not decided that it  is gair
munki n pahar. As a consequence, the vesting order passed by
the Deputy Conmmi ssioner is non est. The High Court,
therefore, had rightly gone into the question. In support
thereof, the |earned counsel placed reliance on a judgnent
of the learned single judge in a second appeal. It is also
contended that the view taken by the Division Bench of the
H gh Court in that behalf is correct in law 1t does not
warrant interference.

Havi ng regard to the respective contentions, the
question that arise for considerationis : ‘whether gair
munkin pahar land is <cultivable land coming wthin the
neani ng of explanation to Section 7 so as to exclude it from
the operation of the main part of Section 7 of the Act?
Section 3(13) defines ‘land; thus:

"(15) "land" except in Sections 22,

23 and 24, neans land held or

occupied for pur poses connected

with agriculture, horticulture or

ani mal husbandry i ncl udi ng

pi sciculture and poultry farmng

and includes..."

Admittedly, the |ands in question have been recorded in
the revenue recorded as gair nmunkin pahar. Therefore, the
| ands cannot be held or occupied or used in connection with
agriculture, horticulture, ani mal husbandry i ncl udi ng
pi sciculture and poultry farmng etc.

‘Hol di ng’ has been defined under Section 3(11) of the
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Act neans:

"(a)...

(b) in respect of proprietors, a

parcel or parcels of Iland held as

sir or khud-khast."

‘ khudkhast’ has been defined under Section 3(12A) means
land (other than Sir) cultivated by a proprietary either by
hi nsel f or by servants or by hired |abour,...

"(a) at the conmencenent of this

Act, or (b) at any time during the

period of five years imediately

before the comencenent of this

Act, whether or not it was so

cultivated at such comrencenent,

provided that it has not, at any

time after havi ng been SO
cultivated been I'et out to a
tenant".

Therefore, it “is clear fromthe above provisions that
the gair "~ munkin pahar is not a land cultivated by the
proprietor_and so it is not a khud-khast | and.

Section 5 of the Act defines Bhum dar thus :

"5. Bhumi dhar - - Every per son
bel onging to any of° the follow ng
cl asses shall / be-a Bhum dhar and
shal | have all rights and be
subject to all the Iliabilities
conferred or i mposed upon a
Bhum dhar by or  under this Act,
nanel y:

(a) a proprietor ~holding Sir or
Khudkhast | and a proprietor’s

grover hol der, an occupancy tenant
under Section 5 of the Punjab
Tenancy Act, 1887, paying rent at
revenue rates or a person holding

| and under Patta Dawami or
Istanrari with rights of transfer
by sal e, who are declared
Bhum dhars on the commencenent. of
this Act:

(b) every class of tenants other

than those referred to in clause

(a) and subtenants who are decl ared

to in clause (a) and subtenants who

are declared Bhumi dhars on the

conmencemrent of this Act ; or

(c) every person who, after the

comencenent  of this Act, is

admitted to land as Bhunidhar or

who acquires Bhum dhar rights under

any provisions of the Act."

Resultantly, the respondents are not bhum dhars, since
they did not hold the land as proprietor and, therefore,
shal |l not have proprietary right in gair munkin pahar

part B of the Act postulates acquisition of certain
rights of proprietors. Section 7 under this part postul ates
the rights of proprietary in waste |ands. pasture |ands of
common utility etc. to vest in Gaon Sabha and conpensati on
to be paid for the..

"(1) Al rights of an individua

propri et or or proprietors

pertaining to waste |ands. grazing

or collection of forest produce

fromforest or fish fromfisheries
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| ands of comon utility, such as
customary conmon pasture | ands,
cremation or burial grounds, abide
sites pathways, public wells, tanks
and water channels, or khalihans,
whet her covered by an existing
contract between such proprietor or
proprietors and any other person or
not, shall with effect from the
comencemnent of this Act be
termnated in accordance with the
provision of sub-section (2) and
the said contracts, if any, shal
becone void wth effect from such
conmmencenent .

provi ded that where such | and was a
result of consolidation of- hol dings
made available for wuse for any
pur poses ot her than those referred
to.in “this subsection, land kept
aside in exchange thereof, [Iand
kept aside in exchange thereof, as
a result of such consolidation,
shall for the purposes of this Act
be deened to/ be land originally
neant for purposes referred to in
thi s sub-section.

Expl anation -- 'for the purpose of
this sub-section--
(i) "waste I and’ shall i nclude

cultivable and wuncultivable waste

area or the village including any

land in the bed of a river,

occupi ed or held by f river,

occupi ed or held by an Asani

referred to in Section 6(a)(iii) of

the Act except the uncultivated

area---

(a) included in the holding of

such proprietor proprietors, or

(b) used for purposes other than

those nentioned in clause (143) of

Section 3 at any tine before

the 26th day of Cctober, 1956 or

(c) acquired by bona fide

purchaser for value at any time

before the 28th day of Cctober,

1958 for purpose other than those

nmentioned in clause (13) of Section

3."

Conj oi nt reading of Section 7 read with the
explanation, it enmerges that unless the waste |and stands
excluded from Section 7, the rights of the proprietors in
waste | ands, posture lands or conmmunity utility |ands etc.
shall vest 1in Gaon Sabha. The waste land included in-the
hol ding of the proprietor stands excepted fromthe waste
| and contenpl ated by Section 7.

Section 11 of the Act provides decl aration of
Bhum dhari Rights in favour of proprietors and superior
class of tenants, compensation and revenue.

Subsection (1) provides that;

"(1) Subject to the provisions of

Section 10, the Deputy Conmi ssioner

shal | declare as Bhum dhar persons

hol di ng t he fol l owi ng | ands,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

nanel y: -

(a) Khudkhast | and or a

proprietor’s grover in the tracts

to which the Punjab Tenancy Act,

1887 was applicable or Sir |land or

khudkhast land or a proprietor’s

grove in the tracts to which the

Agr a Tenancy Act, 1901, was

appl i cabl e:

(b) land held by occupancy tenants

under Section 5 of the Punjab

Tenancy Act, 1887, with right of

transfer by sale; and

(c) land held under patta Dawani

or Istanrari by tenants with right

of transfer by sale."

By operation of Section 11, all the lands including the
hol di ng of the  Bhumi dhar etc.  shall be declared to be a
Bhum dhar 'right. It is, thus, clear that by operation of
Section 5 read with the definition of khudkhast |and and the
explanation to waste |and under Section 7 of the Act, the
 ands not having been -held by Bhumidhars, it cannot be
treated to be a waste land for the purpose of exclusion
under the explanation fromthe purview of Section 7 of the
Act .

what would be +the consequence has 'been stated in
Section 154 of the Act is to be seen. Section 154 reads
t hus:

"154. Vesting of certain | ands etc.

in Gaon Sabha  -- (1) On the
comencenent of this Act--
(1) all lands whether cultivable or

ot herwi se, except land for the tine

bei ng conprised in any holding or

grove,

XX XXX XX XXX XXXXXXXX XXX XXX XXX X

situate in a Gaon Sabha Area, shal

vest in Gaon Sabha."

Thus, it could be seen that except the land for the
time being conprised in any holding or a grove, rest of al
| ands whether cultivable or otherw se vest in the Gaon from
the date of the comencenent of the Act.

This question also no longer res integra. In Hatti's
case (supra), this Court has gone into the relevant
provi sions of the Act and held thus:

"Sections 6, 11, 13 and 154 of the

Act read together, thus, show that,

after the Act came into force,

proprietors of agricultural |and as

such ceased to exist. if any land

was part of a holding of a

proprietor, he became a Bhum dar of

it. if it was part of a holding of

some ot her person, such as a tenant

or a sub-tenant etc., he becane

ei ther a Bhuni dar or an Asam,

wher eupon  the rights of t he

proprietor in that land ceased,

Land, which were not holding of

either the proprietor or any other

person, vested in the Gaon Sabha.

In the case of proprietors, their

rights in the land continued to

exist only in respect of holdings

whi ch, under the definition, nust
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have been either their sir or
khudkasht at the comencenent of

the Act. If it was not sir or
khudkasht of a proprietor, it would
not be hi s hol di ng and,

consequently, such |and would vest

in the Gaon Sabha wunder Section

154, the result of which would be

that the rights of the proprietor

woul d be extingui shed".

As stated earlier, indisputably in the revenue records
the land in question had been recorded as gair nunkin pahar
Under those circunstances, this gair munkin pahar | and which
was hot held by the respondents as khudkhastdars as
proprietors thereof. As a consequence, the |and shall stand
vested in the Gaon -Sabha. It is true that in the earlier
civil suit filed in a representative capacity for a
decl aration, the Hi gh Court has gone into the question, but
the entire matter was left at” large stating that "it does
not nmean " that the Deputy Comm ssioner Cannot redecide the
matter. in_fact, he shoul'd reconsider the matter and hear
the parties to determ ne whether the order is in accordance
with aw... However, 1 would also like to clarify that this
does not by any neans end the matter". . Thus, there is no
concluded finding 'recorded by the H gh Court in the second
appeal with regard to the nature of the |land. On the other
hand, the matter was kept at large. At that stage, the
acqui sition proceedings were initiated. As a consequence, no
further action has been taken by the Deputy comm ssioner
Consequently, the entire issue was at large. Obvious
therefore, that when there was conflict of decisions between
tow | earned single Judges, the Division Bench has gone into
the question. But, it had not properly considered the effect
of the provisions of the Act and cane to the conclusion that
the explanation of ‘waste land” under Section 7 includes
cultivable, waste and gair munkin pahar is cultivable waste
| and and the respondents becane owners of the land and
entitled to the conpensati on. In view of the / above
di scussion, the view taken by the division. Bench is clearly
in error. Accordingly, we set aside the judgnent of the High
Court and confirmed that of the District Court.

The appeal is accordingly allowed,  but in - the
ci rcunst ances, wi thout costs.




