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ACT:

Cri m nal Tri al - Commi t ment Or der - Quashi ng of - Magi strate
starting trial as /in warrant case-Prosecution Wi t ness
exam ned and cross-exam ned-Charge framed wthout giving
opportunity to accused to adduce -defence  evidence and
conmi t ment order ‘passed--No intimation to accused of
intention to conmit-Wether  commtment order illegal-
Prej udi ce--Code of Crimnal Procedure, 1898 (V of 1898), ss.
208, 347 and 537.

HEADNOTE:

A conplaint was filed agai nst seven persons under SS. 409,
465, 467, 471 and 477A of the I'ndian Penal Code. After
exam ning the conplainant sunmonses were issued to the
accused to answer a charge under s. 406. 'The trial started
as in a warrant case; prosecution wi tnesses were exan ned
and cross-exam ned and the statenents of the accused were
recorded, and the Magistrate heard argunents on the question
of fram ng charges. Thereafter, he franmed charges under SS.
409 and 465 read with SS. 471 and 477A, and without giving
previous intimation of his intention to do so, passed an
order conmitting the appellants to the Court  of ~ Sessions.
The appellants, contended that the commitnent  was illega
because the case having begun as a warrant case it/ was
i ncumbent upon the Magi strate, when he decided to conmit the
case to the Court of Session, to follow the “procedure
provided in Ch. XVIIlI Code of Criminal Procedure, 'but he
failed to conply with the provisions of SS. 208 to 213 of.
737

that Chapter. The conplainant urged that even if the provi-
sions of SS. 208 to 213 had not been conplied with no
prejudi ce was caused to the appellants and the conmitnent
coul d not be( quashed.

Hel d, that the commitment order was illegal as t he
Magi strate had failed to conply with the provisions of s.
208 of the Code of Crimnal Procedure. The proceedings
having begun as in a warrant case, if the Magistrate, at a
subsequent stage, was of the viewthat the case should be
commtted to the Court of Sessions, he had to act under s.
347(1) of the Code and to follow the procedure prescribed
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for inquiries under Ch. XVIIl of the Code. Wen, in the
present case, the Magistrate decided to comrit the case, he
should have refrained fromfram ng the charge and should
have informed the accused of his intention to commit and
should have <called upon the accused to produce defence
evidence, if any. The failure of the Magistrate to intimte
his decision to commt to the accused deprived themof the
right to produce defence evidence, if any, under S. 208.
The denial of this right was itself sufficient to cause
prejudice to the accused and failure of justice inasnuch as
the accused were prevented from | eadi ng evi dence whi ch m ght
have induced the Magistrate not to frame the charge against
t hem

Subramania Iyer v. King-Emperor, (1901) L.R 28 |[|.A 257
Pul ukuri  Kotayya v. King-Enperor, (1948) L.R 74 |.A 65,
and’” Narain Rao v. The State of Andhra Pradesh, [1958]
S.C R 283, referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI.ON: Crim nal Appeal No. 143 of
1957.

Appeal fromthe judgnment and order dated the 8th May, 1957,
of the Allahabad H gh Court, in Crinmnal Reference No. 149
of 1956, arising out of the judgnment and order dated the
14t h January, 1956, of the First Additional Sessions Judge,
Agra, in Sessions Trial No. 141 of 1954 and Criminal M sc.
No. 1 of 1956.

G S. Pat hak and Mohan Behari Lal, for the appellants.

G C Mathur, C P._Lal-and G N _Dikshit, for the
respondent No. 1.

Janardan Sharma, for respondent No. 2.

1959. Sept enber 14, The Judgnent of the Court was
del i vered by

WANCHOO J.-This is an appeal oil acertificate granted by
the Allahabad Hi gh Court in a crimnal matter. The facts of
the case may be set out in sone
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detail to bring out the point raisedin this appeal. A
conpl aint was filed by Rajendra Kumar Jain against the four
appel l ants and three others under ss. 409, 465, 467, 471 and

477A of the Indian Penal Code. It is not necessary for
present purposes to set out the details of the conplaint.
Suffice it to say that after the statenent of t he

conpl ai nant under s. 200 of the Code of Crinminal Procedure
hereinafter referred to as the Code) sumonses were issued
to the accused persons requiring themto answer a charge
under s. 406 of the Penal Code. Prosecution w tnesses / were
then exam ned and cross-exam ned and the statenments of the
accused persons recorded. The Magistrate then heard argu-
ments on the question of fram ng of charges which were
concluded on Septenmber 23, 1954. It was then ordered  that
the case should be put up on Septenber 30, 1954, for orders.
On that date the Magistrate framed charges against the four
appel l ants under ss. 409 and 465 read with s. 471 and 477A
of the Penal Code. On the sane date the Magistrate ordered
conmitrment of the four appellants to the Court of Session on
these charges. The remmining three accused were di scharged.
There was then a revision petition by Rajendra Kumar Jain
agai nst the discharge of one of the three accused, nanely,
Bhaj an Lal . Wien the matter cane up before the First
Addi ti onal Sessions Judge Agra, he ordered suo notu on Apri

9, 1955, after a perusal of the conmitnent order that Bhajan
Lal be commtted to the Court of Session to stand his trial
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In view of this order he dismssed the revision petition as
i nfructuous. Ther eupon Bhajan Lal went in revision to the
H gh Court. That petition was heard by Roy, J., and he set
aside the order of commitment of Bhajan Lal and one of the
reasons given by himfor doing so was that a Magistrate was
not empowered to frane a charge and nmke an order of
commtment wuntil he had taken all such evidence as the
accused mght produce before him As Bhajan Lal had not
been call ed upon to produce evidence in defence the order of
conmitment made by the Sessions Judge was held to be not in
accordance with law. This order was passed on
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Cctober 6, 1955. Thereupon on January 7, 1956, the four
appel lants filed a revision petition before the Sessions
Judge praying that the order of conmitment passed against
them be quashed and the nmain reason advanced in support of
this petition was that the Jearned Mgistrate had not
observed the mandatory provisions of law laid domn in ss.
208 to 213 of the Code which were essential for a wvalid
conmi t ment. Thi's petition cane up before the same First
Addi ti onal  Sessions Judge and he made a reference to the
Hi gh Court that as the procedure followed by the Magistrate
was irregular the order of commtnent, dated Septemnmber 30,
1954, was bad in |law, and shoul d be quashed.

This reference cane up for bearing before another |earned
Judge of the H gh Court, namely, Chowdhry, J., and he took
the view that the Magistrate had not failed to conply with
the provisions of 's. 208 and that non-conpliance wth the
provisions of ss. 211 and 212 was curable under. s. 537 of
the Code. He, therefore, rejected the reference.  There was
then an application for a certificate to appeal to this
Court which was all owed, particularly, as the viewtaken by
Chowdhry, J., was in conflict with the view taken by Roy,
J., already referred to.

The main contention of the appellants before us is that as
the case began before the Magistrate as a warrant case under
s. 406 of the Penal Code, it  was incunbent wupon the
Magi strate, when he decided, in view of the provisions of s.
347 (1) of the Code, that the case should be committed to
the Court of Session, to follow the procedure provided in
Ch. XVII1 of the Code and i nasnuch as he had failed to
conply with ss. 208 to 213 of the Code the —comm tnent ~ was
bad in | aw and shoul d be quashed.

The first question that falls for consideration, therefore,
is whether the Magistrate when he began ~this  case, was
proceeding in the manner provided for the trial of  warrant
cases. Section 347 (1) of the Code cones into play when at
any stage of the proceedings in any trial before a

Magi strate, it appears to himthat the ease ought to be
tried by the Court of
740

Session; he has then to conmit the accused under the
provi sions herein before contained. The Sessions Judge who
made the reference held that the case before the Magistrate
proceeded from the beginning as if it was a trial of a
warrant case. It was on that basis that the Sessions Judge
hel d that when the Magistrate made up his mind that the case
ought to be conmitted to the Court of Sessions in view of
the provisions of s. 347(1) of the Code it was his duty to

observe the procedure laid down in Ch. XVIII, particularly,
under ss. 208, 211 and 212 of the Code. The order of
reference was sent to the Magistrate for explanation, if

any, and the Magistrate replied that he had no explanation
to submit. He did not say in his explanation that he was
not proceeding as in a warrant case and that the proceedi ngs
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before himthroughout were proceedings in the nature of an
inquiry under Ch. Xvill. Wen, however, the matter came up

before the Hi gh Court, Chowdhry, J., was of opinion that
though the Magistrate was conpetent to try the case as
sumonses has been issued under s. 406 1. P. C only, it was
open to himto hold an inquiry under Ch. XVIIl from the
very beginning in view of the provisions of s. 207 which
enpower a Magistrate to follow the procedure provided in Ch.
XVII1 in cases exclusively triable by a Court of Session and
al so in cases which are not exclusively triable by the Court
of Session but which in the opinion of the Mgistrate ought
to be tried by such Court. The H gh Court was further of
the view that the offence nmentioned in the sunmmons shoul d be
deenred to have given notice to the accused that it was
optional with the Magistrate to hold an inquiry with a view
to comit them to the Court of Session or to try them
hinself as in a warrant case because colum 8 of Schedule 11
of the Code says that a case under s. 406 is triable by a
Court of Session, Presidency Magistrate or Magistrate of the
first or _second class. Therefore, according to the High
Court the nmatter was at large whether the Magistrate was
goi ng to adopt one procedure or the other despite the issue
of summonses under s. 406 of the Penal Code and that
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nothing had happened to induce the belief in the accused

that they would be tried as in a warrant case. The High
Court, therefore, held that the case was proceeded with from
the beginning as if it was an inquiry under Ch. XviIl and

on that viewit held that there was no non-conpliance wth
s. 208 of the Code. As for non-conpliance with ss. 211 and
213, the High Court was of the viewthat it was curable
under s. 537 of the Code as no prejudi ce was caused.

We nust say with respect that this view of the nature of the

proceedi ngs before the Magistrate is not correct. It is
true that it is open to a Magistrate to hold an inquiry from
t he begi nning under Chapter XVIII in a case not exclusively

triable by the Court of Session. (But the nere fact that the
Magi strate has such power does not necessarily indicate to
the accused that he is holding an inquiry under Ch. XVI |
rather than a trial before hinself. Were the case is not
exclusively triable by the Court of Session, the accused
woul d naturally conclude that the proceedings before the
Magi strate are in nature of a trial and not an inquiry under
Ch. XVIIT. If the Magistrate intends to use his powers
under s. 207 and hold an inquiry fromthe beginning in a
case not exclusively triable by the Court of —Session, the
only way in which the accused ' Can know t hat he i's holding
an inquiry and not a trial is by the Magistrate informng
the accused that he is holding an inquiry under Ch. XVI |
and not trial. If he fails to do so, the accused can
reasonably conclude that a trial is being held. In this
case undoubtedly the Magistrate did not indicate to the
accused fromthe beginning that his proceedings were in the
nature of an inquiry under Ch. XVIIT. Therefore the
accused would naturally conclude that the proceedi ngs before
him were in the nature of a trial of a warrant case as the
sunmmonses that they had received were under s. 406 of the
Penal Code only. The fact that in the conplaint s. 467,
which is exclusively triable by a Court of Session, was
mentioned is of no consequence for the sumobnses. to the
accused were only for a trial under s. 406 of the Pena
Code. It nmust, therefore, be held that the proceedings
bef ore
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the Magistrate began as in the trial of a warrant case and
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if the Magistrate at a subsequent stage of the proceedings
was of the viewthat the case should be commtted to the
Court of Session, he would have to act under s. 347 (1) of
the Code. W have been at pains to refer to this aspect of
the matter for considerations would be different if the case
was exclusively triable by the Court of Session and began
from the outset as an inquiry under Ch. XVIII. VWhat we
shal | say hereafter must, therefore, be taken to apply only
to a case which began as a proceeding in a warrant or
summons case and in which the Magistrate at a l|ater stage
takes action under s. 347 (1).

This brings us to a consideration of the duty of the
Magi strate who takes action under s. 347 (1) of the Code.
That section reads as follows: -

“ If in any inquiry before.a Magistrate or in any tria
before a Magi strate, before signing judgnent, it appears to
him at any stage of the proceedings that the case is one
which ought to'be tried by the Court of Session or High
Court, ‘and if he his enpowered to commit for trial, he shal
conmi t the accused wunder ~the provisions her ei nbef ore
cont ai ned."

The first question that has to be decided is the neaning of
the words " under the provisions hereinbefore contained
These words have been the subject of decision by a nunber of
H gh Courts and the Hi gh Courts are unaninous that they nmean
that if the Magi strate decides at sonme stage of the trial to
commt the accused, he has to follow the provi si ons
contained in Ch. XVIII. It is not necessary to refer to
those decisions for the words thenmselves are quite clear
They lay down that if the Magistrate comes to the concl usion
that the accused ought to be conmtted for trial, he shal
conmit in accordance with the provisions contained in the
earlier part of the Code, namely, in Ch. XVIII. This of
course does not nean that the Magistrate nust begin over
again from the beginning. Al -that he has to do when he
deci des that the case ought to be conmtted is to informthe
accused and see that the provisions of Ch. XVIII are
conplied with so far as they have not been conplied
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with up to the stage at which he deci des that there ought to

be a comm tnment. Now the procedure under, Ch. XVIII is laid
down in ss. 208 to 213 of’ the Code. The Magistrate begins
by hearing the conplainant, if any, and takes all evidence

that nmay be produced in support of the prosecution or - on
behal f of the accused or as the Magistrate may call himself.
The Magistrate is also required to issue process to conpel
the attendance of any witness or the production of any
docunent or other thing if the conplainant (or officer
conducting the prosecution of the accused applies to  him
After the evidence wunder s. 208 has been taken t he
Magi strate then exanmi nes the accused for the purpose of
enabling him to explain any circunstances appearing in
evi dence against himunder s. 209. Thereafter if he.is of
opi nion that there are not sufficient grounds for commtting
the accused for trial, lie can discharge him unless it
appears to hinl that such person should be tried before
hinself or sone other Magistrate in which case he has to
proceed accordingly. On the other hand, if the Magistrate
is of opinion after taking the evidence and exam ning the
accused that there are sufficient grounds for commtting the
accused for trial, he has to frame a charge under s. 210
declaring with what offence the accused is charged. The
charge is then read over and explained to the accused and a
copy thereof, if he so requires, is furnished to himfree of
cost. After the charge is franed the Magistrate calls upon
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the accused under s. 211 to furnish a |list of persons orally
or in witing whom he wi shes to be summpned to give evidence
on his trial. The Magistrate nay also allow the accused to
furnish a further list at a later stage in his discretion
Section 212 gives power to the Magistrate in his discretion
to sumon and exam ne any witness named in any |ist under s.
211. Then conmes s. 213 which lays down that if the accused
has refused to give a list as required by s. 211 or if he
has given one and the witnesses, if any, included therein
whom the Magistrate desires to exani ne, have been summpned
and exam ned under s. 212 the Magistrate may nake an order
conmitting the accused for trial by the High Court or the
744

Court of Session and shall also briefly record the reasons
for such conmitnment. On the other hand, if he is satisfied
after hearing the witnesses for the defence that there are
not sufficient grounds for comitting the accused, he nay
cancel the charge and di scharge the accused.

It will 'be seen fromthis analysis of the provisions
relating to commitnent that's. 208 gives a right to the
accused to produce evidence in defence before the Magistrate
exam nes him under s. 209 and proceeds to frame a charge
under s. 210. Now when a Magistrate makes up his nmind to
conmit a case not exclusively triable by the Court of
Session under -the power given to himunder s. 347 (1) of
the Code, he has to follow this procedure. « But as we have
said earlier it is not necessary that the Magi strate should
begin fromthe beginning again when he so makes up his mnind
The Magistrate may nmake up his mind at any stage of the
trial before himand generally speaking four contingencies
may arise. Firstly, he may nake up his mind after the tria
is practically over and the witnesses for the prosecution
have been exani ned and crossexamni ned after the charge, the
accused has be-en exani ned both under ss. 253 and 342 of the
Code and and all the defence evidence has been taken. In
such a ’'case ss. 208, 209 and 210 have been conplied wth
and all that the Magistrate has 'to dois to intimte to the
accused that he intends to commit himfor trial and ask him
to give the list of witnesses under s. 211 and proceed
t hereafter as provided in Ch. XVI1ll. Secondly, t he
Magi strate may nake up his mind after all the witnesses for
the prosecution have been exam ned and cross-exam ned  and
the charge has been franed but no defence has been taken
In such a case that part of s. 208 which |lays down that al
the evidence for the prosecution shall be taken,” has  been
conplied with and the Magistrate nay then proceed to conply
with the rest of section 208 and take the defence evidence
and then proceed further under ss. 209 to 213 and anend. the
charge so as to make it confornable to a charge in an

inquiry under Ch. XVIIl or cancel it. Thirdly, the
Magi strate may nake up his mind after
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some of the prosecution w tnesses have been exam ned and
cross-exam ned and a charge has been framed. In such a case

he has to examne the rest of the prosecution wtnesses
under s. 208 and take the defence evidence, if any, produced
by the accused and then proceed under ss. 209 to 213
amendi ng or cancelling the charge already franed as
indicated earlier. Lastly, the Magistrate nay have only
just begun taking evidence for the prosecution and may not
have framed a charge. 1In such a case he takes the rest of
the prosecution evidence and conplies with the provisions
from ss. 208 to 213. But in each of these  four
contingencies it is the duty of the Magistrate to intimte
to the accused that he has nade up his mnd to comit in
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view of the provisions of s. 347(1) and then proceed in the
manner indicated above. It is necessary that the accused
shoul d know when the Magi strate nakes up his mnd to commt
so that their right under s. 208 to produce defence, if any,
before comm tnent is nmade is saf eguarded.

Now what happened in this case was this. The Mgistrate had
apparently taken all the prosecution evidence and the
prosecution witnesses had been exam ned and cross-exam ned;
the WMagistrate had franed no charges upto Septenber 30,
1954. He had heard arguments on the question whether any
charges should be franed and had fixed Septenber 30,1954,
for orders in this respect. Wen, therefore, he decided on
Sept enber 30, 1954, that the case ought to be conmtted to
the Court of Session, the proper course for him was to
refrain fromfram ng any charges and intimate to the accused
that he intended to conmit themfor trial. He then should
have called upon themto produce defence evidence, if any,
under s. 208 and then proceeded further under Ch. XV
The Magi strate, however, failed to informthe accused that
-he had nmade up his mnd to proceed under s. 347 (1) and to
conmit themfor trial. Wat he did on Septenber 30, 1954,
was to frame charges forthwith and record an or der
conmitting the accused to the Court of Session under s. 213
of the-Code. He thus deprived themof their right to |ead
def ence evidence, if any, under s. 208. It may be that if he
had told themthat he was
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going to proceed under s. 347 (1) and comit themfor tria
and asked them if there was any defence evidence to be
produced, they mght have said that they did not wsh to
produce any defence before himat that stage. But what the
accused would have said if the Magi strate had proceeded in
this manner is irrelevant in considering the ' question
whet her the commitment in this case was bad in law inasmuch
as it did not conmply with s. 208 so far as giving the
accused an opportunity to | ead defence evidence, if any, was
concer ned. The fact remains, therefore, that in this case
the Magistrate when he decided to act under s. 347 (1) did
not intimte that decision to the accused and proceeded
forthwith to conmit themfor trial —under -s. 213, thus
depriving themof the right to produce defence evidence, if
any, under s. 208.

The next question which falls for consideration is the
effect of this non-conpliance with s. 208 of the Code -and
whether it is curable under s. 537 of the Code. The _effect
of Don-conpliance with various provisions of the Code and
whet her such non-conpliance is curable under s. 537 have
-been the subject of a | arge nunmber of cases before various
Hi gh Courts and al so before their Lordships of the Judicia

Conmittee of the Privy Council. It is not necessary to
refer to this mass of authorities. One of the earliest of
these case decided by the Privy Council is Subramaniia |yer

v. King-Enmperor (1), while one of the latest is Pulukur
Kot ayya v. King-Enmperor(2). The |aw was sumed up by ‘their
Lordships of the Judicial Committee in Pulukuri Kotayya's
case (2 ) at p. 75 in these words:

Wien a trial is conducted in a maner different from that
prescribed by the Code (as in N.A Subranmania Ilyer’'s case
(1), the trial is bad, and no question of curing an
irregularity arises; but if the trial i s conduct ed
substantially in the manner prescribed by the Code, but sone
irregularity occurs in the " course of such conduct, the
irregularity can be cured under s. 537, and none the |less so
because the irregularity involves’ as nmust nearly always be
the case, a breach of one or nore of the very conprehensive
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provi sions of the code. The distinction

(1) (1901) L.R 28 I.A 257.

(2) (1948) L.R 74 |.A 65.
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drawmn in many of the cases in India between an illegality
and an irregularity is one of degree rather than of kind.
This view finds support in the decision of their Lordships’
Board in Abdul Rehnman v. The King-Enperor(1l) where failure
to conply with ss. 360 of the Code of Criminal Procedure was
held to be cured by s. 535 and 537."

These observations were quoted with approval by this Court
in Narain Rao v. The State of Andhra Pradesh(2). It seens,
therefore, fruitless to consider whether the non-conpliance

with s. 208 in this case is an illegality which cannot be
cured wunder s. 537 or an irregularity which is curable
t her eunder. As the stage of trial has not been reached in

this case, no question arises of considering whether the
trial has been conducted in a manner different from that
prescribed by the Code. What we have to see is whether the
breach of ~s. 208 which has occurred in this case is such
that the Court-will presune prejudice to the accused by the
nmere fact of the breach. |f such presunption can be mnade,
the breach would obviously be not curable under s. 537 of
the Code, even assum ng that that section applies. The
guestion, therefore which eventually energes is whether this
breach of s. 208 is of such a character ‘that the Court will
presune that there has been prejudice to the accused by the
nmere fact of the breach. Now the accused has a right wunder
s. 208 to produce evidence in defence, if any,  before the
Magi strate proceeds to decide whether a charge should be
franed or not. The Magistrate s decisi on whet her the charge
should be franed or not is bound to be affected one way or
the other if evidence is produced by the accused, for the
Magi strate ’*Wuld then be bound to consider the effect of
that evidence on the question of framng the charge. If the
accused is denied the opportunity of |eading that evidence
which he has a right to do under s. 208, it seens to us that
the denial of such right is sufficient to cause prejudice to
the accused and s. 537 would have no application to a case
of this kind. The possibility that the accused may not have
produced defence if asked by the Magistrate whet her he would
do so,

(1) (1926) L.R 54 1.A 96,

(2) [1958] S.C.R 283.
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is of no consequence, so far as this conclusion is
concer ned. If this is the reply expected, it makes it al

the nore incunbent on the Magistrate to informthe accused
that he was intending to commt the case and ask himif he
wi shed to produce evidence. |If the accused did not want to
do so, the Magistrate woul d have done his duty and his way
would be <clear to proceed further with his intention to
conmit the accused. But when the Magistrate did not
intimate to the appellants in this case that he was
intending to commit themfor trial and proceeded to frane
charges and pass the order of commtnent forthwith on
Sept enber 30, he was denying to themtheir right to produce
def ence under s. 208 of the Code. The denial of that right
is inour opinionin itself sufficient to cause prejudice to
the accused and failure of justice inasnmuch as the accused
were prevented from leading evidence which mght have
i nduced the Magistrate not to frane a charge agai nst them or
cancel it. W are, therefore, of opinion that the breach of
s. 208 which took place in this case was such as was bound
to cause a failure of justice and there is, therefore, no
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guestion of t he application of s. 537 in t hese
circunstances. The commitnent is, therefore, bad in | aw and
nmust be quashed on this ground al one.

In the petition of appeal the appellants have referred also
to breach of provisions of ss. 211, 212 and 213 of the Code.
As we have cone to the conclusion that the breach 'of s. 208
in this case is sufficient to invalidate the commtnent it
is not necessary to consider the effect of the further
breach of ss. 211, 212 and 213. Wat we have said in this
case Wwit respect to the effect of the breach of s. 208 may
not be taken as applying to the breach of ss. 211, 212 and
213 for the considerations arising out of those breaches may
be different.

We, therefore, allow the appeal, quash the order of
conmitrment as well as the charges franed and send the case
back to the Magistrate to proceed in the manner indicated
above according to 1 aw.

Appeal al | owed.
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