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The Bonbay Rents, Hotel and Lodgi ng House Rates Control
Bonbay Land Requi sition and Bonbay Government Premni ses
(Eviction) (Arendnent) Act, 1996 (Act No. XVI of 1997) having
been struck down as ultra vires of the Constitution and as being
beyond | egi sl ati ve conpetence of the State Legislature, the State of
Mahar ashtra, the Wl fare Association of Allottees of Requisitioned
Prem ses, Maharashtra and several others have come up in appeal
The deci sion by the Division Bench of the H gh Court of Judicature at
Bonbay was delivered on 27th July 1998.  The judgnent posed the
threat of eviction against several allottees in occupation of prem ses
requi sitioned by the State Governnent. Several Wit Petitions were
filed which were all disposed of by the inmpugned judgnment of the
Di vi sion Bench. The principal question which arises for decision in
the batch of appeals is the constitutional validity of Amendnent Act
No. XVI of 1997 abovesaid. (hereinafter referred to as the
Amendnent Act, for short).
Hi storical background : Two decisions of this Court :-

A brief statenent of historical background |leading to the
present controversy is apposite.

In the year 1948, Bonbay Land Requisition Act, 1948 (Act No.
XXXI'I'l of 1948) was enacted to make provision for the requisition of
 and and for the continuance of requisition of |land and for certain
ot her purposes. ’'Land’ was widely defined so as to include therein
buil ding also and 'premi ses’ were defined to nmean building or part of
buil ding intended to be | et separately and other things appurtenant (as
defined). Land and vacant prem ses could be requisitioned by the
State CGovernnent for any public purpose. Provision was al so nmade
for continuance of requisitions nmade under the Requisitioned Land
(Conti nuance of Powers) Act, 1947 and the Defence of India Act,
1962 and the rul es nade thereunder. Section 8 of the Act nmde
provi sion for payment of conpensation to persons whose property
was requisitioned or continued to be subjected to requisition to be
determ ned by an officer authorized in this behalf by the State
CGovernment. The basis of conpensation can be spelt out fromthe
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following part of sub-Section (1) of Section 8 :-
"The of ficer shall determ ne such anount of
conpensation as he deens just having regard to al
the circunmstances of the case; and in particular he
shal | be guided by the provisions of sub-Section
(1) of Section 23 and Section 24 of the Land

Acqui sition Act, 1894 (as in force in the Bonbay
area of the State of Maharashtra) in so far as they
can be nade applicable."

It appears that the shortage of accommodati on in Bombay and
the difficulties likely to be faced by the occupants to whomthe
requi sitioned |land and prem ses were allotted by the State
CGovernment resulted in the requisitioned properties continuing under
requi sition for endl ess periods of tinme. The constitutional validity of
such requisition was put in issue before the H gh Court in the
foll owi ng factual background. On 2nd April, 1951 a flat was
requi sitioned by the State Government and allotted to a person. The
owner nmade a request in 1964 to the Conpetent Authority for
derequi sitioning the flat, which was rejected. A purchaser of the
property in 1973 once again nmade a request to derequisition the flat,
whi ch too was turned down. The owner filed a Wit Petition in the
year 1980 under Article 226 of the Constitution, |laying challenge to
the validity of the requisition. One of the grounds of challenge was
that the requisition order could not survive for such a | ong period of
time and the Governnent was bound to derequisition the flat. The
Wit Petition was allowed. The occupant came-in appeal by specia
leave to this Court.  Vide its judgnent dated February 22, 1984 (H. D.
Vora Vs. The State of Mharashtra and Os. (1984) 2 SCC 337) this
Court held that the power of requisitioning i's exercisable by the
Government only for a public purpose which'is of atransitory
character. |f the public purpose of requisition is of a perennial or
per manent character fromthe very inception, no order can be passed
requi sitioning the premses and in-such a case the order of requisition
if passed, would be a fraud uponthe statute; further Governnent
woul d be requisitioning the prem ses when really speaking they want
the premi ses for acquisition as the objective of taking the prenises
was not transitory but permanent in character. This Court upheld the
deci sion of the High Court allowing the Wit Petition 'and directing
the State Governnent to derequisition the flat and to take steps to
evict the appellant and to handover possession of the flat to the owner.

Fol | owi ng the decision of the Bonbay H gh Court in H D
Vora's case (supra) the Bonbay Hi gh Court in nunerous cases struck
down the continuance of requisition orders nade in the'late 1940s and
early 1950s particularly of residential prem ses. Two Wit Petitions,
relating to prem ses requisitioned under Bombay Land Requisition
Act, 1948 __ one of which was requisitioned for purposes of
residential use and the other was requisitioned for comercial use of
running fair price ration shop by a co-operative society, cane to be
filed in this Court which were heard and decided on April 27, 1994 by
the decision reported as Grahak Sanstha Manch and Ors. Vs. The
State of Maharashtra, (1994) 4 SCC 192. The Wit Petitions in effect
had sought reconsideration of decision in H D. Vora s case (supra),
whi ch was a two Judges Bench decision, and therefore, were placed
for consideration and hearing by a Constitution Bench. The findings
of the Constitution Bench may briefly be sumred up as under: -
i) That the purpose of a requisition order nmay be permanent
yet an or der of requi sitioning cannot be continued

indefinitely or for a period of tine |onger than that which, in
the facts and circunstances of the particular case, is
reasonabl e. The concept of requisitioning is tenporary. The
concepts of acquisition and requisition are altogether
different as are the consequences that flow therefrom A
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requi sitioning which in effect and substance results in
acqui sition and thereby depriving an owner of property of
his rights and title to property without being paid due
conpensation i s bad;

i) That the decision in H D. Vora's case does not require
reconsi derati on.

However, the Constitution Bench did not approve the two
Judges Bench observation in H D. Vora’s case that requisition orders
under the said Act cannot be made for a permanent purpose. The
Constitution Bench also held that the period of 30 years has not been
laid down in H D. Vora' s case as the outer linmt for which a
requi sition order nmay continue. An order of requisition can continue
for a reasonable period of tine; what period is reasonabl e would
depend .on the facts and circunmstances of each case; and in H D
Vora' s case the continuance of an order of requisition for as long as
30 years was rightly held to be unreasonabl e.

VWhat is of significant relevance is the operative part of the
order of the Constitution Bench. The same (paras 20 and 21 of SCC,
at p.205) is extracted and reproduced verbati mas under: -
"The continuance of requisition orders nmade in the
| ate 1940s and early 1950s and thereabouts,
particularly of residential prem ses, have been
struck down by the Bonbay Hi gh Court in
nunerous cases following the judgnents in H.D.

Vora case. There are no appeals thereagai nst
(except one which was, by a separate order of this
Bench, dism ssed). The allottees of these

requi sitioned prem ses (except retired governnent
servants allotted prem ses requisitioned for the
pur pose of housing government servants) and their

| egal representatives have continued in occupation
thereof by reason of the interimorders of this
Court passed fromtine to tine in Wit Petition
No. 404 of 1986. Having regard to the known
difficulty of finding alternate acconmodation in
Bonbay and other large cities in Maharashtra, the
protection of these interimorders is hereby
continued until 30-11-1994, on which date al
occupants of prenises the continued requisition ~of
whi ch has been quashed as aforesaid shall be

bound to vacate and hand over vacant possession

to the State Governnent so that the State
Government may, on or before 31-12-1994,

derequi sition such prem ses and hand back vacant
possessi on thereof to the | andl ords.

The writ petitions are, accordingly, dismssed.
There shall be no order as to costs.”

[N.B. : The portion which we have underlined to enphasise
will be of significance in constructing the operative part of
our judgmrent. ]

The majority opinion endorsed by four out of five Judges
constituting the Constituti on Bench was delivered by S.P. Bharucha,
J. (as his Lordship then was) which we have noticed and reproduced
her ei nabove. P.B. Sawant, J. in his separate opinion agreed with the
findings on the questions of law recorded in the majority opinion but
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expressed dissent with the operative part of the order. H's Lordship
observed: -

"I amof the view that notw thstanding the | ega
position, the follow ng directions can be given to
mtigate the hardship of the allottees of the

requi sitioned prem ses. These directions will in no
way prejudice the interests of the | andlords of the
prem ses. At present they are receiving the sane
rent fromthe allottees as fromthe other tenants.
On account of the Rent Act, they will not receive
nore rent fromthe new tenants whomthey nay

i nduct after the prem ses are rel eased from
requisition. It is in rare cases that the prem ses
woul d be required by the Iandlords for bona fide
personal requirement. Al that, therefore, they wll
be deprived of for sone tine nore, on account of
these directions, is theright to induct new tenants
of their choice. It is a notorious fact that such
choice'is, nore often than not, exercised in favour
of those who can offer conpeting illega
consi der ati on, commonly known as " pugree"

which is escalating with passage of tinme."

Hi s Lordship noticed that there were two sets of allottees before
the Court:

(i) Consuner Cooperative Societies running fair price ration
shops in the allotted prenises,

and
(ii) I ndi vidual s whoare allotted residential prem ses.

As to category (i) his Lordship opined that the Consuner
Cooper ative Societies were running ration shops and shall have to be
wound up. The enpl oyees of such societies should be all owed
sufficient time to find out alternative enploynent and the State
CGovernment shoul d al so nake alternative arrangenents for housing
rati on shops and for that purpose the derequisition and eviction should
not take place before 31-5-1996. As to category (ii), his Lordship
opi ned that they should be given preference in allotment of plots and
flats by nmaking suitable arrangenent with Gty and Industria
Devel opnent Corporation of Maharashtra Limted and Maharashtra
State Housing Board. Alternative accombpdation to such occupants
shoul d be nade avail abl e by the State Governnent 1 atest by 31-5-
1996 and till then there should be no derequisition-and eviction. The
prem ses other than those covered by the said two categories may be
derequisitioned as directed in the order proposed by the majority.

It is pertinent to note that the two wit petitions were directed to
be di smi ssed by the Constitution Bench. To mitigate the hardship
likely to be caused to the occupants - the allottees in requisitioned
prem ses continuing in occupation by virtue of interimuorders of the
Court which stood vacated by dismssal of the wit petitions, this
Court allowed tinme until 30-11-1994 for vacating the prem ses by the
occupants and for restoring of possession of the prem ses by the State
Governnent to the owners.

Rent Control Legislations |eading upto the inpugned amendnent : -

Now t he rel evant Rent Control Legislations in their
chronol ogi cal order |eading upto the enactnent of the inpugned
Amendnent Act held ultra vires by the inpugned judgnment of the
H gh Court, may be noticed.

The Bonbay Land Requisition Act, 1948 as originally enacted
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was to remain in force upto 31-3-1950. The Act was anended from

time to tinme extending its life. Section 9 of the Act enpowered the
State CGovernment to release fromrequisition at any tine the |and
requi sitioned or continued to be subject to requisition under the Act.
By Section 2 of Maharashtra Act 51 of 1973, sub-Section (1A) was

i nserted bel ow sub-Section (1) of Section 9 which nmade it obligatory
for the State Government to release land fromrequisition on the
expiry of the stated period. The said period was extended fromtinme to
time by successive anmendnents. The period of requisition was to
expire on 31-12-1994 when the matter cane up for consideration and

di sposed of by the Constitution Bench in G ahak Sanstha Manch

case (supra).

The paucity of accommpdation and the inpact of war on the
popul ati on and habitation conditions in Bonbay |ed to the enactnent
of the Bonbay Rent Restriction Act, 1939 foll owed by the Bonbay
Rents, Hotel Rates and Lodgi ng Houses Rates (Control) Act, 1944 to
curb the sky rocketing greed of the I andl ords pitted agai nst the
m series of roofless. Both these Acts were repealed by a nore
conprehensive | egislation nanely, the Bonbay Rents, Hotel and
Lodgi ng House Rates (Control) Act, 1947 which was enacted to
amend and consolidate the lawrelating to the control of rents and
repairs of certain premises, of rates of hotels and | odgi ng houses and
of evictions and also to control the charges for |icenses of prem ses
etc. The Act protected tenants and |licensees in occupation of the
prem ses. Section 13 nade provision for the events and contingencies
on proof whereof the landlord could recover possession. Mharashtra
Act 17 of 1973 conferred the status of tenant on certain licensees in
occupation of any prenises or any part thereof, which is not |ess than
a room since 1st February 1973 or before. Several other amendnents
and enactnents were al so passed by the State Legislature beneficial in
nature to the tenants, |icensees and occupants of the prem ses, the
detail s whereof are being omtted as not necessary for our purpose.
VWhat is relevant for our purpose is to note that the life of requisition
or continued requisition of any l'and which was com ng to an end by
virtue of sub-section (1-A) as inserted in Section 9 of the Bonbay
Land Requisition Act, 1948 by Maharashtra Act 5 of 1973, further
anmended by Maharashtra Act 29 of 1990 was gi ven an extensi on by
i ssuing an ordi nance, nanely, the Bonbay Land Acquisition
(Amendrent) Ordi nance, 1994 (Maharashtra O di nance No. XX of
1994) which extended the life of such requisitions for a period of 24
years from 27-12-1973 that is upto 27th Decenber, 1997. The
statenent of objects and reasons acconpanying the said O dinance
referred to the two decisions of this Court in H D Vora (supra) and
the subsequent decision of this Court dated 27-4-1994 in G ahak
Sanst ha Manch and Ors. case (supra). The preanble noticed the
difficulty which was likely to be faced by several persons in
occupation of the accommodation requisitioned and allotted by the
State CGovernment and the difficulties which the Governnent was
facing on account of paucity of funds and ever rising prices in
constructing alternative accommodati on to accommbdate Gover nnent
enpl oyees in-service and others. The statenent noticed the factum of
both Houses of the State Legi slature being not in session and the
CGovernor of Maharashtra having felt satisfied of the existence of
requi site circunstances for issuing the Odinance and concl uded by
stating :-

"In the facts and circunstances as aforesaid, it is
consi dered expedi ent to extend the period of

requi sition under the Act for a further period of
three years beyond the 26th Decenber, 1994, so as

to enable the State Governnent to conplete the
process of derequisitioning during the extended
period of three years. It is, therefore, proposed to
sui tably amend sub-Section (1A) of Section 9 of

the principal Act extending the total period of
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requisition fromtwenty-one years to twenty-four
years."

The Ordi nance was repl aced by Maharashtra Act No. VII of
1995. The assent of the President of India under Article 254(2) of the
Constitution of India was received.

Now t he crucial amendment. On 7-12-1996, the Governor of

Maharashtra promul gated the Bonbay Rents, Hotel and Lodgi ng
Houses Rates Control, Bombay Land Requisition and Bonbay
CGovernment Prem ses (Eviction) (Anendnent) Ordinance, 1996
(Maharashtra Ordinance XXII|I of 1996) whereby certain
amendnments were incorporated in the Bonbay Rents, Hotel and
Lodgi ng House Rates Control Act, 1947 (hereinafter referred to as
“the Principal Act, 1947") by Section 2 of the Ordinance. It is not
necessary to burden the judgnent by extracting and reproducing the
entire text of the Ordinance (which is published in Maharashtra
Cover nment Gazette Extraordinary - Part VIII - dated Decenber 7,
1996). It would suffice for our purpose to note the follow ng effect of
the Ordinance and consequences flowing therefrom (as crystalised and
agreed to by the | earned counsel for-all the parties, at the hearing):-
1) Section 5 of the Principal Act, 1947 was anmended so as to
confer the status of the tenant of the | andlord on such person or
his legal heir as was allotted by the State Governnent for
residential purpose any prenises requisitioned or continued
under requisition. The status conferred on them by anendi ng
Section 5 of the Principal Act and by inserting Section 15B in
the Principal Act was that the allottee or his legal heir in
occupation or possession of the allotted prem ses for own
resi dence "shall, notw thstanding anything contained in this
Act, or in the Bonbay Land Requisition Act, 1948, or in any
other law for the tine being in force, or in any contract, or in
any judgnment, decree or order of any court passed on or after
the 11th June, 1996, be deened to have becone, for the
pur poses of this Act, the tenant of the l|andlord; and such
prem ses shall be deened to have been let by the landlord to the
State Governnent or, as the case may be, to such Governnent
allottee, on paynent of rent and pernitted increases equal to the
amount of conpensation payable in respect of the prenises
i medi ately before the said date."
2. Al the prem ses requisitioned or continued under requisition
under the Bonmbay Land Requisition Act, 1948 and allotted to
Government allottees and allowed by the State Governnent to
continue or to remain in occupation or possession of such
prem ses were deemed to have been rel eased from requisition

3. The prem ses requisitioned and continued under requisition and
allotted by the State Government for any non-residenti al

purpose to any departnent or office of the State Governnment or

Central CGovernment or any public sector undertaking or

Cor porati on owned or controlled fully or partly by the State
Covernment or any regi stered co-operative society or any

foreign consulate and all owed by the State Governnent to

remain in their occupation or possession were included in the
definition of *Governnment Premi ses’ within the nmeani ng of

Section 2 clause (b) of the Bonbay Governnent Prenises

Eviction Act, 1955.

(4) In spite of such status of tenant having been conferred on the
person in occupation or possession and the owner of the

property having been declared to be | andlord, the O di nance

took care to clarify (by sub-section (2) of Section 3) :-

"Save as otherwi se provided in this section or any
ot her provisions of this Act, nothing in this Section
shal | affect:-
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(a) the rights of the landlord including his right to
recover possession of the prem ses from such

tenant on any of the grounds nentioned in

Section 13 or in any other Section;

(b) the right of the landlord or such tenant to apply
to the court for the fixation of standard rent

and pernmitted increases under this Act, by

reason only of the fact that the amount of the

rent and permitted increases, if any, to be paid

by such tenant to the landlord is deterni ned

under sub-Section (1);

(c) the operation and the application of the other
rel evant provisions of this Act in respect of
such tenancy."

Certai n consequential amendrments were also effected in the

Bonbay Land Requi-sition Act, 1948 and the Bonbay Gover nnent

Prem ses (Eviction) Act, 1955, which it is not necessary to notice and
repr oduce

The statenent of objects and reasons acconpanyi ng the

Ordi nance is very relevant and shall have to be referred to while
dealing with the contentions raised by the contending parties before
this Court and therefore the sane is reproduced hereunder :-

STATEMENT

"The Bonbay Land Requisition Act, 1948 is

enacted to provide for requisition of |and for
relieving the pressure of accommvdati on

especially in urban areas, by regulating distribution
of vacant premni ses for public purposes, and for
certain other purposes incidental thereto. Certain
prem ses whi ch have been requisitioned or
continued under requisition under the said Act
have been allotted for non-residential purpose to
many departnents or offices of the State
Governnent or Central Government or public

sector undertaki ngs, corporations owned or
controlled fully or partly by the State CGovernnent
or co-operative societies or foreign consul ates and
for residential purpose to different categories of
persons such as enpl oyees of the State or Central
CGovernment, public sector undertakings,
corporations, or honel ess persons, etc. Mny of
these prem ses have since been derequisitioned by
the Governnment, as per Court orders or having
regard to certain other circunstances. But stil
there are quite a large nunber of allottees in
occupation of such prem ses, for a nunmber of
years, on paynent of conpensation as determ ned
under the said Act. The allottees of such prem ses
i ncl ude Governnment servants who are still in

Gover nment service and ot hers.

2. Under the existing provisions of Section 9

of the Bonbay Land Requisition Act, 1948, as |ast
amended by Mah. Act No. VII of 1995, the

prem ses whi ch have been requisitioned on or
before 27th Decenber, 1973 will have to be

rel eased fromthe requisition on or before 26th
Decenber, 1997 and those whi ch have been

requi sitioned after 27th Decenber, 1973, within
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twenty-four years fromthe date on which
possessi on of such |and was surrendered or
delivered to, or taken by, the State CGovernnent.
Further the Supreme Court in Wit Petition No.

404 of 1986 filed by the Association of Allottees of
the Requisitioned Prem ses and Wit Petitions No.
53 of 1993 and 27 of 1994 filed by the G ahak
Sanstha Versus State of Mharashtra, has given a
final decision on the 27th April, 1994 in the matter
of requisitioned prem ses (AIR 1994, S.C., 2319),
uphol ding the decision in the H.D. Vora's case
[(1984) 2 S.C.C. 337] and has directed that the
occupants of the requisitioned prem ses, the
continued requisition of which was quashed, were
bound to vacate and hand over vacant possession

of such premises to the State Governnent on or

bef ore 30th Novenber, 1994 so that the

CGover nment. coul d derequi sition such prem ses and
hand over 't he vacant possession thereof to the

| andl ords. Accordingly, derequisitioning process,
in respect of all such prem ses and applying the
ratio of the said Supreme Court Judgnent, in
several other premi ses, has already been conpl eted
by the State Government. There are however as
aforesaid, nearly 604 residential prem ses and
about 90 non-residential prenises whichare stil
under requisition in Brihan Minmbai and 138 in
other districts which include requisitioned

prem ses allotted to Government servants who are
still in Government service and others.

3. As a matter of policy, the State

CGovernment has stopped requi sitioning of new

prem ses except in sone special cases. As a result

of this policy and al so due to continued acute
shortage of accommodation with CGovernment and
astrononical rise in the cost of properties in
Munbai, it would not be possible for Governnent

to give suitable alternative accomopdation to al
such allottees if, applying the ratio of the said
Supreme Court Judgment the CGovernnent has to

vacate all the requisitioned prem ses. The situation
is, therefore, likely to result in the Governnment
allottees presently in occupation of the

requi sitioned prem ses being rendered w thout any
of fi ce acconmodation or honeless. It is

i nperative to find a solution to this grave situation
and to give sonme kind of statutory protection to
these allottees of the requisitioned prem ses.

4. As the landlords are generally unwilling

to accept such CGovernnent allottee, as contractua
tenants, on payment of the standard rent and
permtted increases, Governnment considers it
expedient, in greater public interest, to nmake

sui tabl e provisions for providing the protection of
statutory tenancy under the Rent Act to the State
Governnment and to such Governnent allottees;

and consequently to provide for the rel ease of such
prem ses fromrequisition

5. As many | andl ords have al ready

approached the Hi gh Court seeking eviction orders

of the allottees of the requisitioned prem ses and
the possibility of others al so approaching the Court
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for such eviction orders cannot be ruled out,
thereby frustrating the very object of this
legislation, it is also considered expedient to
provide in the proposed section 3 of this Odinance
that, such conferral of statutory tenancy rights on
the allottees shall not be affected by any eviction
orders passed by the Court on or after 11th June,
1996 (being the date of the Governnent deci sion

to undertake such |egislation).

6. As both Houses of the State Legislature

are not in session and the CGovernor of
Maharashtra is satisfied that circunstances exi st
whi ch render it necessary for himto take

i medi ate action further to amend the Bonbay
Rents, Hotel and Lodgi ng House Rates Contro

Act, 1947, the Bonbay Land Requisition Act,

1948 and the Bonbay Governnent Preni ses
(Eviction) Act, 1955, suitably for the purposes
af oresaid, this Odinance is promul gated.

Murnbai : P. C. ALEXANDER
Dat ed the 7th Decenber 1996. CGover nor of Maharashtra

By order and in the nane of the Governor of Mharashtra,
JAYANT DESHPANDE
Secretary to Government."

In due course of tine, the Odinance was replaced by the
Bonbay Rents, Hotel, Lodgi ng House Rates Control, Bonbay Land
Requi si ti on and Bonbay Governnment Prem ses (Evictiaon)
(Anmendrent) Act, 1996 (Maharashtra Act XVl -of 1997).

The vires of this Anmendment Act XVI of 1997 is under

chal | enge and arises for consideration by this Court in these appeals,
in view of the H gh Court having upheld the challenge. The vires of
the Ordi nance need not be gone into as the sane has | apsed with the
passage of tine and its provisions nerged into the provisions of the
Anmendnent Act above-sai d.

Though the chal |l enge before the H gh Court was laid on very

many grounds, in view of the findings arrived at by the H gh Court al
the | earned counsel for the parties agreed that only the follow ng three
i ssues survive and are rel evant for decision in these appeals, nanely,

i) whet her the State Governnent has requisite legislative
conpetence to enact the inpugned amendnents?
i) whet her the inpugned legislation is a col ourabl e one

and is an interference with the judicial nandate of

Suprenme Court contained in H D. Vora's case and

G ahak Sanstha Mancha and Ors. case or has the

effect of overruling the decisions of this Court and

hence viol ative of doctrine of separation of powers?

and

i) whet her the inpugned enactnent is violative of Article
14 of the Constitution as being arbitrary and

unr easonabl e?

We proceed to deal with each of the three issues seriatem
(i) Legislative competence ?
While the wit petitioners challenged the |egislative conpetence
of the State Legislature to enact the inpugned Arendnment Act, the
State of Maharasthra and the beneficiaries of |egislation have
def ended the inmpugned | egislation by attributing |egislative
conpetence to State Legislature by reference to entries 6, 7 and 13 of
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List-111 and entry 18 of List-11 of Seventh Schedul e which are
reproduced hereunder for ready reference: -

"List - 11l ? Concurrent Li st
6. Transfer of property other than agricultura
| and; registration of deeds and docunents.

7. Contracts, including partnership, agency,
contracts of carriage, and other specia

forms of contracts, but not including

contracts relating to agricultural |and.

13. Cvil procedure, including all matters
included in the Code of Civil Procedure at

the comrencenent of this Constitution,
[imtation and arbitration.

List - Il ? State List

18. Land, that isto say, right in or over |and,
| and tenures including the relation of

| andl ord ‘and tenant, and the collection of
rents; transfer and alienation of agricultura
[ and; land inprovenent and agricultura

| oans; col oni zation."

So far as entry 18 of List-11 is concerned, we may repel the
defence summarily by referring to three decisions of this Court,
nanel y, Accountant & Secretarial Services (P) Ltd. & Another Vs.
Union of India & Others, (1988) 4 SCC 324, Dhanapal Chettiar Vs.
Yesodai Anmal, (1979) 4 SCC 214 -and |Indu Bhusan Bose Vs.

Rama Sundari Debi & Another, 1970 (1) SCR 443, wherein it has

been categorically held that tenancy of “buildings or of house
accommodati on or |eases in respect of non-agricultural property are
not included in Entry 18 of List-11- and that they nore appropriately
fall within the field of entries 6, 7 and 13 of List-II1.

What shoul d be the approach of the Court dealing with a
chall enge to the constitutionality of a |legislation has been succinctly
set out in Principles of Statutory Interpretation by Justice G P. Singh
(Eighth Edition, 2001 at pp 453-454 and 36). A statute is construed
so as to nake it effective and operative on the principle expressed in
the maxim"ut res negis val eat quam pereat". (It is better to validate
athing than to invalidate it). There is a presunption that the
Legi sl ature does not exceed its jurisdiction. The burden of
establishing that the Act is not within the conpetence of the
Legi slature, or that it has transgressed other constitutional mandates,
such as those relating to fundanmental rights, is always on the person
who challenges its vires. |f a case of violation of a constitutiona
provision is nade out then the State nust justify that the |law can stil
be protected under a saving provision. The courts strongly |ean
agai nst reducing a statute to a futility. As far as possible, the courts
shall act to nmake a legislation effective and operative.

In Charanjit Lal Chowdhary Vs. Union of India & Os., 1950
SCR 869, the Constitution Bench held that the presunption is always
in favour of the constitutionality of an enactnent, and the burden is
upon himwho attacks it to show that there has been a cl ear
transgressi on of the constitutional principles.

It nust be nentioned in all fairness to the wit petitioners and
their | earned counsel that the challenge to the constitutional validity of
i mpugned Anendnent Act was pursued and pressed by resting
submi ssi ons not on the ground of violation of any property rights of
the owner-1landlords but nmainly on the ground of the |ack of
| egi sl ative conpetence in State Legislature by reference to the
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rel evant entries in Seventh Schedul e. The subm ssion of the |earned
counsel for the wit petitioners - respondents has been that within the
meani ng of entries 6 & 7 of List-111 what can be enacted is a | aw

dealing with any existing transfer of property or an existing contract;
the legislation cannot by itself create a transfer of property or bring a
contractual relationship in existence which if done would fall outside
the scope of entries 6 & 7 abovesaid. It was submitted that the owners
have not transferred any property in the prem ses to the occupants nor
does any contractual relationship exist between the owners and the
occupants on the date of coming into force of the Anending Act and,
therefore, the Anending Act cannot be said to be a | aw governing
transfer of property or contract and hence does not fall within the
purview of these entries 6 & 7. To test the validity of such

submi ssion forcefully advanced it will be useful to have a recap of
certain well-established principles.

The fountain source of legislative power exercised by the

Parliament or the State Legislatures is not Schedule __ 7; the fountain
source is Article 246 and other provisions of the Constitution. The
function of 'the three Lists in Seventh Schedule is nmerely to denarcate

| egi slative fields between Parliament and States and not to confer any

| egi sl ati ve power. The several entries nentioned in the three Lists are
fields of legislation. The Constitution makers purposely used genera
and conprehensi ve words having a wide inmport without trying to

particul arize. Such construction should be placed on the entries in the
Li sts as makes them effective; any construction which will result in

any of the entries being rendered futile or otiose nust be avoi ded.

That interpretation has invariably been countenanced by the
constitutional jurists, which gives the words used in every entry the

wi dest possible anmplitude. Each-general word enployed in the entries
has been held to carry an extended neani ng so as to conprehend al
ancillary and subsidiary natters withinthe nmeaning of the entry so

long as it can be fairly acconmodat ed subject to an overall limtation
that the courts cannot extend the field of an entry to such an extent as
to result in inclusion of such matters as the framers of the Constitution
never intended to be included within the scope of the entry or so as to
transgress into the field of another entry placed in another List.

In every case where the | egislative conpetence of a Legislature
inregard to a particular enactment is challenged with reference to the
entries in the various Lists, it is necessary to exam ne the pith and
substance of the Act and to find out if the matter cones substantially
within an itemin the List. The express words enployed in an entry
woul d necessarily include incidental and ancillary matters so as to
make the | egislation effective. The scheme of the Act under scrutiny,
its object and purpose, its true nature and character and the pith and
substance of the legislation are to be focused at. It is a fundamenta
principle of Constitutional Law that everything necessary to the
exercise of a power is included in the grant of the power (See the
Constitution Bench decision in Chaturbhai M Patel Vs. Union of
India & Os., 1960 (2) SCR 362).

In D anond Sugar MIls Ltd. & Another Vs. State of Utar
Pradesh & Another, 1961 (3) SCR 242, the Constitution Bench
defined the two bounds between which the stream of interpretative
process dealing with entries in Seventh Schedul e nust confine itself
and flow One bank is the salutary rule that the words conferring the
right of the legislation should be interpreted liberally and the powers
conferred should be given the wi dest anplitude; the other bank is
guar di ng agai nst extendi ng the meani ng of the words beyond their
reasonabl e connotation in an anxiety to preserve the power to
| egi slate. The working rule of the ganme is to resolve, as far as
possi ble, in favour of the |egislative body any difficulty or doubt in
ascertaining the limts.
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A note of caution was sounded by Constitution Bench in
Synthetics & Chemicals Ltd. etc. Vs. State of U P. & Ohers, (1990)
1 SCC 109. The Constitution must not be construed in any narrow or
pedanti c sense and that construction which is nost beneficial to the
wi dest possible amplitude of its power nust be adopted. An
exclusionary clause in any of the entries should be strictly and,
therefore, narrowly construed. No entry should be so read as to rob it
of its entire content. A broad and liberal spirit should inspire those
whose duty it is to interpret the Constitution. The Constitution is a
living and organic thing and nust adapt itself to the changing
situations and pattern in which it has to be interpreted. To bring any
particul ar enactnment within the purview of any legislative power, it is
the pith and substance of the legislation in question that has to be
| ooked into by giving wi dest anplitude to the | anguage of the entries.
The Constitution nust be interpreted in the light of the experience
gathered. It has to be flexible and dynamic so that it adapts itself to
the changi ng conditions in a pragmatic way. The undi sputed
constitutional goals should be permitted to be achieved by placing an
appropriate interpretation on the entries. The Constitution has the
greatest claimto live. The claimought not to be throttled. Directive
Principles of State Policy can serve-as potent and useful guide for
resol ving the doubts and upholding constitutional validity of any
| egislation if doubted.

In United Provinces Vs. M. Atiqga Begumand Qhers, AR
1941 FC 16, their Lordships wupheld the principle that the question
whet her any i npugned Act is within any of the three Lists, or in none
at all, is to be answered by considering the Act as a whol e and
deci di ng whether in pith and substance the Act is with respect to
particul ar categories or not and held that in doing so the rel evant
factors are: (i) the design and the purport of the act, both as disclosed
by its language, and (iii) the effect which it would have in its actua
operation.

Article 37 provides that the Directive Principles of State Policy

t hough not enforceable by any court, yet the principles |aid down
therein are fundanental in the governance of the country and the State
is obliged to apply these principles in making laws. Article 38
inspires the State to strive to pronote the wel fare of the people by
securing and protecting as effectively as it nmay, a social order in
whi ch justice, social, economic and political prevails and citizens,
men and wonen are treated equally and so share the materia

resources of community as to result in equitable judicious and

bal anced distribution of means of livelihood - food, cloth and shelter

- the bare essentials for living as human being. I nequalities in status,
facilities, opportunities and incone are to be elimnated and
m ni m zed. The systens in a denocratic society ought not to operate

to the detrinment of individuals or groups of people.

The Constitution Bench decision of this Court in Indu
Bhushan Bose Vs. Rama Sundari Debi & Another, (1969) 2 SCC
289 needs a special nention. A Rent Control Legislation enacted by
State Legi sl ature was sought to be extended to cantonment area. The
H gh Court held that the same was not perm ssible inasmich as so far
as the cantonnment area is concerned, |egislation touching regulation of
house accommodation is governed by Entry 3 of List-1 which reads,
inter alia, "the regulation of house accomopdation (including the
control of rents) in such areas" i.e. cantonment areas. During the
course of its judgnment, the Constitution Bench held that the entry has
to be liberally and widely interpreted. Regulation of houses in private
occupation would fall within the entry. The word 'regul ation
i ncl udes power to direct or control all housing acconmopdation in
cantonment areas, which in its turn, will include within it all aspects
as to who is to make the construction, under what conditions the
constructions can be altered, who is to occupy the accommopdati on and
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for how long, on what terns it is to be occupied, when and under what

ci rcunst ances the occupant is to cease to occupy it, and the manner in
whi ch the accommodation is to be utilized. Al these are ingredients
of regul ation of house accompdation in its wi de sense. The

Parliament could legislate in respect of house accommpdations in
cantonment areas in all its aspects, including regulation of grant of

| eases, ejectnent of |essees and ensuring that the acconmodation is
avai |l abl e on proper terns as to rents. The power of the State
Legislature to legislate in respect of landlord and tenant of buildings is
to be found in entries 6, 7 & 13 of List-111 of the Seventh Schedule to
the Constitution and not in entry 18 of List-11, and that power was
circunscri bed by the exclusive power of Parlianent to |egislate on the
sanme subject under entry 3 of List-1I.

Bef ore the Constitution Bench in | ndu Bhushan Bose’s case
(supra) the English decisions.in Prout Vs. Hunter, (1924) 2 KB 736,
Property Holding Co. Ltd: Vs. Cark, (1948) 1 KB 630 and Curl Vs.
Angal e & Anr., (1948) 2 Al England Reports 189 were cited with
approval ./ In-Prout-Vs. Hunter (supra), Rent Restrictions Act was
hel d to have been passed by the Parliament with the twofold object -
(i) of preventing the rent-fromwbeing rai sed above the pre-war
standard, and (ii) of preventing tenants from being turned out of their
houses even if the termfor which they had originally taken them had
expired. In Property Holding Co. Ltd. Vs. Cdark (supra), the objects
of policy underlying rent restriction |egislations were stated to be (i)
to protect the tenant' fromeviction fromthe house where he is |iving,
except for defined reasons and on defined conditions; (ii) to protect
himfrom having to pay nore than a fair rent. The latter object is
achi eved by the provisions for standard rent with (a) only pernitted
i ncreases, (b) the provisions about furniture and attendance, and (c)
the provisions about transfers of burdens and liabilities fromthe
| andl ord to the tenant which woul d undermnine or nullify the standard
rent provisions. Such acts operate in rem-upon the house and confer
on the house itself the quality of ensuring to the tenant a status of
irremovability. Tenants security of tenure is one of the distinguishing
characteristics conferred by statute upon the house. In Curl Vs.
Angel o and Anot her (supra), Lord Greene, MR, dealing with Rent
Restrictions Act, held that the overriding purpose and intention of
such acts are to protect the person residing in a dwelling house from
bei ng turned out of his home. In the opinion-of Constitution Bench
these cases are a pointer to the principle that Rent Control
Legi sl ations can be effective and purposeful-only if they also regul ate
eviction of tenants. Regulation of house acconmodation, therefore,
includes within its sweep the power to regul ate eviction of tenants.

The expression 'transfer of property’ in entry 6 and the term
"contracts’ in entry 7 of List-111 are to be widely interpreted. /Such
wi de nmeaning has to be assigned to the said expression and term as
woul d make the entries nmeaningful and effective. . The entries nust
certainly take colour fromthe Directive Principles of State Policy
specially those contained in Articles 38 and 39 of ‘the Constitution
True that there was no voluntary transfer of property by the owners of
property in favour of the occupant allottees of the prenmises. The State
Governnment in exercise of its power of em nent domain, recognized
statutorily, had requisitioned the properties in public interest and
allotted it to the occupants. The CGovernnent paid conpensation for
requisitioning to the owners. Qut of the requisitioned premn ses sone
were occupied by State itself. As to the prenises which were allotted
the allottees in occupation were |iable to pay conpensation in |ieu of
their occupation of the prem ses. There was no privity of contract
bet ween the owners and the occupants, yet a privity of estate was
brought into being by acts of State supported by |law. Possession is
nine points in law and to that extent a transfer of property had resulted
and brought into being. Such privity of estate was conpul sorily
converted into privity of contract by operation of |aw as a
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consequence of the inpugned Anending Act. The Act al so provided

civil procedure by which the landlords were entitled to snap the

rel ationship of landlord and tenant deeningly created by the statute
and seek eviction subject to making out a ground therefor under the
pre-exi sting Rent Control Legislation. Such legislation wuld clearly
fall within the purview of entries 6, 7 & 13 of List-111.

There is yet another angle of |ooking at the issue. In Lingappa
Pochanna Appeal war Vs. State of Mharashtra & Anr., (1985) 1
SCC 479, the provisions of Maharashtra Restoration of Lands to
Schedul ed Tribes Act, 1975 came up for consideration which Act
related to transfers and alienation of agricultural |ands by nmenbers of
Schedul ed Tribes in the State to persons not bel onging to Schedul ed
Tribes. The legislation fell in entry 18 in List-11. Certain provisions of
the Act trenched upon the existing |aw, nanely, the Transfer of
Property Act and the Specific Relief Act, both nmade by Parliament. It
was held that the power of the State Legislature to make a law with
respect - to transfer and alienation of agricultural land carries with it not
only a power to nmake a law placing restrictions on transfers and
al i enations of such | ands including a prohibition thereof, but also the
power to nmake a | aw to reopen such transfers and alienations. The
| egi sl ative conpetence was spelt out fromentry 18 in List-I1 of
Schedule 7. The Court observed : -
"Moreover, the legislation is a typica
illustration of the concept of distributive justice,
as nodern jurisprudents know it. Legislators,
Judges and admini strators are now familiar wth
the concept of distributive justice: ~Qur
Constitution permts and even directs the State
to adm ni ster what may be terned "distributive
justice". The concept of distributive justice in
the sphere of | aw nmaking connotes, inter alia,
the renoval of econonic inequalities and
rectifying the injustice resulting fromdealings
or transactions between unequal s in society.
Law shoul d be used as an instrunent of
distributive justice to achieve a fair division of
weal th anong the nmenbers of society based
upon the principle : "Fromeach according to his
capacity, to each according to his needs".
Distributive justice conprehends nore than
achi eving | essening of inequalities by
differential taxation, giving debt relief of
di stribution of property owned by one to nany
who have none by inposing ceiling on holdings,
both agricul tural and urban, or by direct
regul ati on of contractual transactions by
forbidding certain transacti ons and, perhaps, by
requiring others. It also neans that those who
have been deprived of their properties by
unconsci onabl e bargai ni ng shoul d be restored
their property. Al such laws may take the form
of forced redistribution of wealth as a means of
achieving a fair division of material resources
anmong the menbers of society or there may be
| egi sl ative control of unfair agreenents.”

(enphasi s suppli ed)

In Manekl al Chhotalal & O's. Vs. MG Mkwana & Os.,

1967 (3) SCR 65, the constitutional validity of Bonbay Town

Pl anni ng Act, 1954 as anended by CGujarat Act 52 of 1963 was put in
issue. The legislation fell within entry No. 18 of List-1l. The Court
al so held after elaborately referring to the various provisions
contained in the Act that it was passed with a viewto regulate the
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devel opnent of certain areas with the general object of fram ng proper
schenes for the healthy orderly devel opnment of the area in question

and it is with a view to achieve this purpose that a very el aborate
procedure and machi nery have been prescribed under the Act. For

this reason it was held that the conpetency of the State Legislation
aimed at equitable distribution of |anded property resulting in partia
deprivation of proprietary rights can also be rested under entry No. 20
of List-111 which is "econom ¢ and social planning"

A grimand energent situation was created on account of threat
posed before the likely evictees who were in occupation of
requi sitioned prem ses. The inpugned Anendi ng Act al so seeks to
bring into effect a schene of equitable redistribution of wealth and
shelter so as to protect the licensee __ occupants by giving themthe
status of tenant and regulating the right to eviction exercisable by the
| andl ords by naking it conditional upon availability of grounds under
a pre-existing rent control |aw already governing simlar properties in
the State of Bombay. The salutary goal of 'from each according to
his capacity, to each according to his needs’ was sought to be
achi eved. The essential need of shelter for other segnents of society
such as the State Administration, Sem -Governnment bodies, PSUs and
the likes was al so protected in public interest as otherw se their
activities would have been jeopardi zed, which in turn wuld have had
an adverse effect on the society. Thus, if any grey area of inpugned
Amendi ng Act is left out uncovered by entries 6, 7 & 13 of List-111, it
is covered by entry 18 of List-Il, i.e. " economc and social planning

For all the foregoing reasons, we are of the opinion that the
i mpugned Anending Act \is intra vires and within the |egislative
conpetence of the State Legislature.

(ii) whet her the inpugned legislation is in conflict with the judicia
mandat e of Suprene Court or a col ourabl e exercise of power?

It was submitted on behalf of the wit petitioner-respondents
that the inpugned judgment has the effect of nullifying or overriding
the mandate of this Court issued in H D. Vora and Grahak Sanstha
Mancha and Ors. cases (supra). It was submtted that the Legislature
could not have directly overrul ed the decisions or nandate of this
Court but the same thing is sought to be achieved indirectly by
resorting to device of an amendnent in the |legislation which is
not hi ng but col ourabl e exercise of |egislative power which ought not
to be countenanced by this Court.

The doctrine of Col ourable Legislation came to be exam ned by
a Constitution Bench of this Court in K C. Gajapati Narayan Deo &
Os. Vs. State of Orissa, 1954 SCR 1. It was held that the doctrine of
col ourabl e | egislation does not involve any question of ’bona fides’ or
"mal a fides’ on the part of the Legislature. The whole doctrine
resolves itself into the question of conpetency of a particular
Legislature to enact a particular law. |If the Legislature is conpetent
to pass a particular law, the nmotives which inpelled it to act are really
irrelevant. On the other hand, if the Legislature | acks conpetency, the
question of motive does not arise at all. \Wether a statuteis
constitutional or not is thus always a question of power (Vide
Cooley’s Constitutional Limtations, Vol. 1, p. 379). The crucia
guestion to be asked is whether there has been a transgression of
| egislative authority as conferred by the Constitution which is the
source of all powers as also the separation of powers. A |legislative
transgressi on may be patent, nanifest or direct or may al so be
di sgui sed, covert and indirect. It is to this latter class of cases that the
expression 'colourable | egislation has been applied in certain judicia
pronouncements. The expression neans that although apparently a
Legislature in passing a statute which purports to act within the lints
of its powers, yet in substance and in reality it transgresses those
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powers, the transgression being veiled by what appears, on proper

exam nation, to be a nere pretence or disguise. The discerning test is
to find out the substance of the Act and not nerely the form or

outward appearance. |f the subject matter in substance is sonething
which is beyond the legislative power, the formin which the lawis

cl ot hed woul d not save it from condemmation. The constitutiona

prohi biti ons cannot be allowed to be violated by enploying indirect

net hods. To test the true nature and character of the chall enged

| egi slation, the investigation by the Court should be directed towards
examning (i) the effect of the legislation and (ii) its object, purpose or
design. \While doing so, the Court cannot enter into investigating the
notives, which induced the Legislature to exercise its power.

The abovesaid view was reiterated by Larger Bench (Seven
Judges) in R S. Joshi, S.T.0 Vs. Ait MIls Ltd., (1977) 4 SCC 98
108 and by Constitution Bench in Naga People’ s Myvenent of
Human Rights Vs. Union of India, (1998) 2 SCC 109, 137.

In K. C. Gajapati Narayan Deo & Ot hers case (supra), the
Constitution Bench quoted wi th approval the statement by Lefroy in
hi s work on Canadi an Constitution that even if the Legislature avowed
on the face of an Act that it intends thereby to legislate in reference to
a subject over which it has no jurisdiction, yet if the enacting cl auses
of the Act bring the legislation within its powers, the Act cannot be
consi dered ultra vires.

In Shri Prithvi Cotton MIls Ltd. & Anr. Vs. Broach Borough
Municipality & Ors., (1969) 2 SCC 283, a legislation by way of
Val i dation Act was passed because of a decision of the Court
declaring a certain inposition of tax as invalid.  The question arising
before the Court was, when a Legislature sets out to validate a tax
declared by a Court to be illegally collected under an ineffective or an
invalid law, then howis the validity of such Validation Act to be
tested? It was held that the cause for ineffectiveness or invalidity
nmust be renoved before validation can be said to take place
effectively. The npbst inportant condition, of course, is that the
Legi sl ature nust possess the power to inpose the tax, for, if it does
not, the action must ever remain ineffective and illegal. The
Constitution Bench held :-
"Granted | egislative conpetence, it is not
sufficient to declare nerely that the decision of
the Court shall not bind for that is tantanpunt to
reversing the decision in exercise of judicia
power which the Legislature does not possess or
exercise. A court’s decision nmust always bind
unl ess the conditions on which it is based are so
fundanentally altered that the decision coul d not
have been given in the altered circunstances.
Odinarily, a court holds a tax to be invalidly
i nposed because the power to tax is wanting or
the statute or the rules or both are invalid or do
not sufficiently create the jurisdiction. Validation

of a tax so declared illegal may be done only if
the grounds of illegality or invalidity are capable
of being renmoved and are in fact renoved and the
tax thus nmade legal. Sonetinmes this is done by

providing for jurisdiction where jurisdiction had
not been properly invested before. Sometines

this is done by re-enacting retrospectively a valid
and | egal taxing provision and then by fiction
nmaki ng the tax already collected to stand under

the re-enacted law. Sonetinmes the Legislature
gives its own neaning and interpretation of the

| aw under which tax was coll ected and by

| egi slative fiat makes the new neani ng bi ndi ng
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upon courts. The Legislature may foll ow any one
nethod or all of themand while it does so it may
neutralise the effect of the earlier decision of the
court which becomes ineffective after the change
of the law. Wichever nethod is adopted it mnust
be within the competence of the Legislature and

| egal and adequate to attain the object of
validation. |If the Legislature has the power over
the subject-matter and conpetence to nake a

valid law, it can at any tine make such a valid

| aw and nake it retrospectively so as to bind even
past transactions. The validity of a Validating
Law, therefore, depends upon whether the
Legi sl ature possesses the conpetence which it
clains over the subject-matter and whether in
maki ng the validation it renoves the defect which
the courts had found in the existing | aw and

makes adequate provisions in the Validating Law
for a valid inposition of the tax."

(enphasi-s suppl i ed)

Thus, it is permissible for the Legislature, subject to its
| egi sl ative conpetence otherw se, to enact a |l aw which will w thdraw
or fundanentally alter the very basis on which a judicia
pronouncenent has proceeded and create a situation which if it had
existed earlier, the Court would not have nade the pronouncemnent.

In Indian Allum nium Co. and Qthers Vs. State of Kerala and
O hers, (1996) 7 SCC 637, the Governnent of Kerala issued a
statutory order |evying surcharge on electricity.  The order was
declared by the court to be ultra viresfollowed by a direction to
refund the amount collected thereunder. The State Legislature
i ntroduced a Validating Act, which was inmpugned unsuccessfully
before the H gh Court as also this Court. This Court laid down the
followi ng tests for judging the validity of the Validating Act: (i)
whet her the Legislature enacting the Validating Act 'has conpetence
over the subject-matter; (ii) whether by validation, the Legislature has
renoved the defect which the court had found in the previous [aw,
(iii) whether the validating law is inconsistent (sic consistent) with the

provisions of Part Ill1 of the Constitution. |If these tests are satisfied,
the Act can with retrospective effect validate the past transactions
whi ch were declared to be unconstitutional. The Legislature cannot

assune power of adjudicating a case by virtue of its enactrment of the

law without leaving it to the judiciary to decide it with reference to the
law in force. The Legislature also is inconmpetent to overrule the

deci sion of a court w thout properly renmoving the base on which the
judgrment is founded. The court on a review of judicial opinion

proceeded to lay down the follow ng principles anong others so as to

mai ntain the delicate balance in the exercise of the soverei gn powers

by the Legislature, Executive and Judiciary :-

"(i) in order that rule of |law pernmeates to fulfi
constitutional objectives of establishing an
egalitarian social order, the respective

sovereign functionaries need free play in

their joints so that the narch of socia

progress and order renmains uni npeded;

(ii) inits anxiety to safeguard judicial power, it
i s unnecessary to be overzeal ous and conjure

up incursion into the judicial preserve

invalidating the valid | aw conpetently

made;
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(iii) the court, therefore, needs to carefully scan
the law to find out: (a) whether the vice

poi nted out by the court and invalidity

suffered by previous law is cured conplying

with the | egal and constitutiona

requi renents; (b) whether the Legislature

has conpetence to validate the law, (c)

whet her such validation is consistent with

the rights guaranteed in Part IIl of the
Constitution;

(iv) the court does not have the power to validate
an invalid law or to | egalise inpost of tax

illegally nade and collected or to renpve

the normof invalidation or provide a

renmedy. These are not judicial functions but

the exclusive province of the Legislature.

Therefore, they are not encroachnent on

j udi ci al power;

(v) in_exercising |egislative power, the
Legi sl ature by nmere declaration, w thout
anyt hi ng nore, cannot directly overrule,

revise or override a judicial decision. It can
render judicial decision ineffective by
enacting valid law on the topic within its

| egislative field fundanentally altering or
changing its character retrospectively. The
changed or altered conditions are such that

the previous decision would not have been
rendered by the court, if those conditions

had existed at the tinme of declaring the | aw
as invalid............. It is conpetent for the
Legislature to enact the law with

retrospective effect;

(vi) the consistent thread that runs through al
the decisions of this Court is that the
Legi sl ature cannot directly overrule the
deci sion or make a direction as not binding
on it but has power to make the decision

i neffective by renmoving the base on which
the deci sion was rendered, consistent with
the law of the Constitution and the
Legi sl ature nmust have conpetence to do the
same. "

(enphasi s suppli ed)

In State of Tam | Nadu Vs. Arroran Sugars Ltd., (1997) 1
SCC 326, the Constitution Bench nmade an exhaustive review of al

t he

avai |l abl e deci sions on the point and sunmed up the“law by hol di ng: -

"It is open to the Legislature to remove the defect
poi nted out by the court or to amend the

definition or any other provision of the Act in
guestion retrospectively. In this process it cannot
be said that there has been an encroachnent by

the Legislature over the power of the judiciary. A
court’s directive nmust always bind unless the
conditions on which it is based are so
fundanentally altered that under altered

ci rcunst ances such deci si ons coul d not have been
given. This will include renpval of the defect in
a statute pointed out in the judgment in question
as well as alteration or substitution of provisions
of the enactnent on which such judgment is
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based, with retrospective effect.”

Recently a Constitution Bench in Naga Peopl e’ s Myvenent of
Human Rights Vs. Union of India, (1998) 2 SCC 109, held that
"colourable legislation” is enacting by the Legislature of a |legislation
seeking to do indirectly what it cannot do directly. But ultimately, the
cruci al question would be - Wether the Legislature had the
conpetence to enact the legislation ? |If the inpugned legislation falls
within the conpetence of the Legislature, the question of doing
sonmet hing indirectly which cannot be done directly becones
irrel evant.

Here we may, wi th advantage, quote certain observations of the

| arger Bench (7 Judges) of this Court in Dhanapal Chettiar Vs.

Yesodai Anmal (supra). In all social |egislations neant for the
protection of the needy, not necessarily the so-called weaker section
of the society as is commonly and popularly called, there is

appreci able inroad-on the freedom of contract and a person beconmes a
tenant of ‘a landlord even against his wishes on the allotnment of a
particul ar prem ses 'to himby the Authority concerned. Wen the

State Rent Act provides under what circunstances and on what

grounds a tenant can be evicted, it does provide that a tenant forfeits
his rights to continue in occupation of the property and nakes hinself
liable to be evicted on fulfillnent of those conditions. Once the
liability to be evicted is incurred by the tenant under the State Rent
Legi sl ati on, he cannot turn around and say that the contractual |ease
has not been determ ned under the provisions of the Transfer of
Property Act and, therefore, he is not liable to be evicted. Various
State Rent Control Acts make a serious encroachnent in the field of
freedom of contract. The landlord is not pernmitted to snap his
relationship with the tenant merely by his act of serving a notice to
quit on the tenant. |In spite of the notice, the Rent Control Law says
that the tenant continues to be tenant enjoying all the rights of a | essee
but at the same tinme deened to be under all the liabilities such as
paynment of rent etc. in accordance with the |aw. Various Rent Acts
confer immunity on tenants fromeviction whether in execution of a
decree or otherw se except in accordance with the provisions of the
Act and/or liability for eviction(being incurred on'one of the grounds
provided for by the Act. Sone Rent Control Acts provide that no

l andl ord can treat the building to have becone vacant by nerely

term nating the contractual tenancy as the tenant still lawfully
continues in possession of the premi ses. The tenancy actually

term nates on the passing of the order or decree for eviction and the
building falls vacant by his actual eviction. Al such provisions have
been held to be constitutionally valid.

The Constitution Bench in Dhanapal Chettiar’s Case (supra)
continues to observe that Rent Acts do encroach upon to a very |large
extent on the field of freedom of contract but the encroachnent is not
entirely and wholly one-sided. Sone encroachnments are envisaged in
the interest of the landlord also and equity and justice demand a fair
play on the part of the Legislature not to conpletely ignore the
hel pl ess situation of many |andl ords who are al so conpared to sone
bi g tenants, sonetinmes weaker section of the society. Finding fault
with the Rent Acts and doubting their constitutional validity is at
times founded on stretching too far the theory of doubl e protection or
addi ti onal protection and w thout a proper and due consideration of al
its ram fications.

We have already seen that the inpugned Arending Act is
within the | egislative conpetence of the State Legislature. The
i mpugned Anendi ng Act does not either directly or indirectly
overrul e the judgnents of this Court. The |aw enunciated by this
Court in the two decisions was that the Executive was exercising
power of requisitioning the prem ses in such a nmanner that the
prem ses were in fact acquired under the guise or pretext of
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requisitioning. It was a colourable and hence a nala fide exercise of
its executive power by the State. Such tainted requisition was struck
down by this Court as ultra vires of the Constitution. The
consequence of invalidating and striking down the requisitioning
continuing for unreasonable | ength of time was that such invalid
requisitioning came to an end. It followed as a natural corollary that
the prem ses in occupation of the allottees becane |iable to be
restored to the possession of the owners. By virtue of interimorders
passed by the Court, the possession of the occupants was protected

and that protection was continuously enjoyed by the occupants upto

the date of decision. To relieve the occupants fromthe hardship of
sudden eviction caused by its judicial pronouncenent, the Court

al l owed some nore tine to the occupants by directing the protection
under the interimorders of the Court to remain in operation for sone
nore period of time in spite of the cases having been disposed of.
Allowing tine to vacate the prem ses under the protection of the
interimorders is not the sane thing as issuing mandamus to vacate the
prem ses by certain date. What the inmpugned Anendi ng Act has done

is to fundanentally alter the very basis of occupation of the prenises
by the occupants.” Instead of their remaining in occupation by virtue
of orders-of allotment of requisitioned prem ses, the Amendi ng Act

decl ared that the requisitioning shall cone to an end and the
occupants shall beconme tenants under the owners who woul d becone

the I andl ords and t he anmpbunt of conpensation shall becone rent.

The privity of estate was converted into privity of contract.
The foundation for pre-existing transfer of property underwent a
fundanent al change. - The separate concurring opinion recorded by
P.B. Sawant, J. in Grahak Sanstha Manch and Ors. case (supra)
records that the |andlords were receiving the sanme rent fromthe
allottees as fromthe other tenants (i.e. non-allottees). The effect of
allowing nore tinme to vacate the prenises in spite of the
requi si tioni ng having been struck down was, as stated by P.B. Sawant,

J., that what the | andlords will be deprived of for sone time nore on
account of the directions made by the Court, is the right to induct new
tenants of their choice and consequentially also deprived of the illega
consi derati on commonly known as "pugri’. Such tine to vacate the

prem ses as was all owed by the Court stood extended on account. of

the Anending Act. The conpensation which the 1andl ords were

receiving earlier stood converted into rent payable by the occupants,
whosoever they mght be, to the |andlords. —The right of |andlords to
seek revision of rent was not taken away but becane subject to the
provi si ons governing the standard rent or controlled rent determ nabl e
by the conpetent authority under the Rent Control Legislation by

whi ch the relationship of the owers and the occupants was to be
governed henceforth as one of |andlord and tenant. The right of the
owners to seek eviction of occupants and have the prem ses restored

to their possession was al so not taken away but was nmade subject to

the pre-existing | aw governing eviction of tenants. ~ The | arger Bench

i n Dhanapal Chettiar’s case (supra) has opined, as already stated, that
there is nothing objectionable, nuch | ess unconstitutional, in the right
to recover possession which accrued under the general law from being
made dormant and rmade subject to a special |law so as to becone
conditional and dependant on availability of certain statutory grounds
to eviction as provided for by the State Rent Act. The object, purpose
and design of the Anending Act is to extend protection of existing

Rent Act to such occupants who, on account of declaration of |aw

made by this court, ran the risk of being rendered suddenly shelterl ess.
We have al ready pointed out while dealing question No. 1 that the

i mpugned legislation is squarely covered by entries 6, 7 & 13 of List-
1l and hence within the | egislative conpetence of the State
Legislature. So long as the legislative conpetence is available, the
noti ve behi nd enactnent cannot be enquired into. Though the

Statement of bjects and Reasons nakes a reference to the two
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deci sions delivered by this Court but that is only by way of narration
of facts. The judgnents of this Court are nowhere referred to in the
body of the provisions introduced by the Anendnment Act so as to

spell out any notive of overruling the judgnent. The wit petitioners
cannot nake any capital out of the fact that two deci sions have been
referred to in the Statement of bjects and Reasons. On the contrary,
what is relevant in the State of (hjects and Reasons is the factua
statenment to the following effect (i) that the State Government has
honour ed the decisions of this Court and comenced derequi sitioning
process and taken a policy decision not to continue with such

requi sitionings for future, except in some special cases; (ii) that in
spite of the said process having been conmrenced there were 604
residential prem ses, above 90 non-residential prem ses still under
requisition in Geater Bonbay and 138 in other districts of the State of
Bonbay, nobst of them occupi ed by Governnent servants and

departrments, the eviction whereof would have inperatively resulted

into creation of agrave situation nuch to the detrinent of public
interest; (iii) that the landlords were rushing to the H gh Court seeking
mass evictions fromthe prem ses under requisition; (iv) that the likely
evi ctees need to be protected frominmnent eviction solely on ground

of requisitioning comng to an end, unless and until liability for
eviction was incurred under a pre-existing Rent Control Act; (v) that
there existed a continuing acute shortage of accommwpdati on and
astronomcal rise in the cost of properties in Minbai, and unless the
State intervened through an Ordinance followed by an Act, a grim and
enmergent situation was likely to energe; and (vi) that such preni ses

as were specifically covered by any specific order of eviction of the
Court of a date prior to 11th June 1996 (being the date of Governnent
deci sion to undertake such | egislation) were | eft untouched and
unaffected by the inmpugned Amendment.

We are definitely of the opinion that the inpugned Anendi ng
Act is neither in conflict with the judgnments of this Court nor can it be
said to be a piece of colourable legislation

The Amendi ng Act has altered the basis of occupation of the

occupants over the premises. So long as the legislation is within the
| egi sl ative conpetence of the State Legislature, which it is, as we have
al ready held, nmerely because the indirect effect of the amendnent

woul d be to place additional restrictions on the right of the owners to
seek eviction of the prem ses consequent upon the judgment of the
Supreme Court, it cannot be held that the Legislature has overrul ed

the judgnent of this Court or nmade an inroad on the doctrine of
separation of powers. |f the Amendnent Act had been enacted on the
dates of decision in H D Vora' s case or G ahak Sanstha Mancha

and Ors. case, the Court would not have been called upon to

adj udi cate upon and invalidate the unreasonably stretched

requi sitioning providing cloak for acquisition wthout adequate
conpensation and the occupants woul d have been hel d protected as
tenants under the Rent Act. The situation is squarely covered by the
law [ aid down by three Constitution Benches of this Court and ot her
decisions of this Court referred to herei nabove. W do not think that
the i npugned Amendnent Act is "colourable legislation" or is in
conflict with the decisions of this Court.

(iii) The inmpugned legislation if arbitrary and unreasonable ?

Tenancy laws and rent restriction legislations in the country,
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whenever enacted, have al nbst invariably been challenged either as

viol ative of the fundanmental right guaranteed by Article 19(1)(f) of

the Constitution (so long as the O ause existed in the body of Article
19) or as arbitrary and unreasonable on the touchstone of Article 14 of
the Constitution. However, the history of precedents shows that, by

and | arge, such challenges have failed as often as laid. It is the angle
with which the issue is approached that nmakes the difference. The
Legi sl atures showi ng pro-activeness in the field have been notivated

not with the idea of destroying or jeopardizing the property rights of
the landl ords but rather with the benevol ent desire of extending the
protective unbrella of legislation to the tenants so as to save them
fromunscrupul ous evictions and rack-renting nentality of greed

which clings to the owning of the property, and, for achieving the
avowed obj ect of striking a judicious balance of equity between two
sections of the society, i.e. the landlords, generally called haves, and
tenants, generally called have nots, so far as the urban property is
concerned. The courts while upholding the constitutionality of such

| egi sl ations have referred to the statements of objects and reasons and
the preanbl es for the purpose of finding out the conditions prevailing
at the time-when the bills were sponsored and the evils which were
prevailing and which were sought to be renedi ed. Wenever the

courts have felt doubt about the constitutionality of certain provisions
in Rent Control Legislations, they have been read down so as to save
themfromthe vice of unconstitutionality.

In Charanjit Lal Chowdhary Vs. Union of India & Os
(supra), Fazl Ali, J. opined that Article 14 1 ays down an inportant
fundanental right, which should be closely and vigilantly guarded but
in construing it, the Court should not adopt a doctrinaire approach
whi ch m ght choke all beneficial |egislation

In Kishan Singh & Os. Vs. State of Rajasthan & Ors., 1955
(2) SCR 531, the Constitution Bench held that a |egislation whose
object is to fix fair and equitable rent and which regulates the relation
of landlord with his tenant cannot be said to be a | egislation
interfering with the fundanental right of a citizen 'to hold and enjoy
property even though the |egislation has the effect of reducing or
dimnishing the rights hitherto exercised by the1andl ord.

I n Manekl al Chhotalal & Ors.’ s case (supra), the Constitution
Bench thus sunmed up the principles to be borne in mnd when
applying Articles 14 and 19 of the Constitution - "A fundanenta
right to acquire, hold and di spose of property, can be controlled by the
State only by making a law i nposing, in theinterest of the general
public, reasonable restrictions on the exercise of the said right. ~Such
restrictions on the exercise of a fundamental right shall not be
arbitrary, or excessive, or beyond what is required in the interest of
the general public. The reasonabl eness of a restriction shall be tested
both from substantive shall be tested both from substantive and
procedural aspects. |If any uncontrolled or ungui ded power is
conferred, w thout any reasonabl e and proper standards or limnmts being
laid down in the enactnment, the statute may be chal |l enged as
di scrimnatory"”.

Article 14 of the Constitution permts reasonable classification
for the purpose of legislation and prohibits class legislation. A
| egislation intended to apply or benefit a "well defined class" is not
open to challenge by reference to Article 14 of the Constitution on the
ground that the same does not extend a simlar benefit or protection to
ot her persons. Permissible classification nust satisfy the twin tests,
nanely, (i) the classification nust be founded on an intelligible
di fferential, which distinguishes persons or things grouped together
fromothers left out of the class, and (ii) such differential nust have a
rational relation with the object sought to be achieved by the
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legislation. It is difficult to expect the Legislature carving out a
classification which may be scientifically perfect or logically
conplete or which may satisfy the expectations of all concerned, stil
the court would respect the classification dictated by the w sdom of
Legi sl ature and shall interfere only on being convinced that the
classification would result in pronounced inequality or pal pable
arbitrariness on the touchstone of Article 14.

Bonbay as a State and al so as a cosnopolitan city__ unofficially
crowned as commercial capital of the country, has its own peculiar
problems. People fromall over the country rush to Bonbay in search
of enpl oynent and opportunities. Not all are bl essed enough to find
shelter much less of their owm. A huge administrative set up in the
governance i s needed involving a | arge nunber of personnel to

manage the huge popul ation acconpani ed by evergrow ng influx of

peopl e. Acconmopdati on is needed to house the people and activities

i ncluding official ones catering to the needs of people. The prenises
were liberally requisitioned to satisfy the needs of the needy. The
requi sitioning did not solve the probl emwhich continued to persist
resulting in endless renewal s of requisitioning which was held by this
Court to be vitiated on account of virtual acquisitioning wthout
paynment of conpensation resulting fromrecurring and non-

intermttent cycles of requisitioning. It was struck down. Consequent
upon constitutional /interpretation and adjudication by this Court
thousands, if not l'akhs of persons and substantial activity of
government, sem -governnment bodies and PSU s ran the risk of being
rendered roofl ess and out of gear. They all needed to be protected by
State intervention and constituted a class by thenselves. Al such
prem ses whose occupants were under the threat of eviction also
constituted property capabl e of identification by a well defined
classification. The Legislature chose to step in and enact a |l egislation
whi ch woul d protect the threatened evictees fromlikely eviction. The
persons and prem ses - both constitute a well defined class by
thensel ves and the cl assification cannot be said to be arbitrary; it is
capabl e of being distinguished fromothers not included in that class.
Such cl assification has an apparent and cl ear nexus with the object
sought to be achieved. The inpugned | egislation does not, therefore,
suffer fromeither arbitrariness or invidious discrimnation. The
chal | enge that the inpugned Amendnent Act falls foul of Article 14

of the Constitution nmust therefore fail.

The contention that the inpugned Amending Act cannot
withstand the test of Article 14 of the Constitution was raised in the
Hi gh Court but was not dealt with for the reason that even ot herw se,
in the opinion of the H gh Court, the inpugned | egislation was
unconstitutional. However, in view of the subm ssions nmade, we have
dealt with the issue and di sposed of the sane.

Concl usi on

Thus the challenge to the constitutional validity of the
i mpugned Anending Act fails on all the counts. The decision of the
H gh Court wherein viewto the contrary has been taken'is held
unsust ai nable and liable to be reversed. However, this is subject to a
clarification.

We have in the earlier part of this judgnment extracted and
reproduced para 20 of the Constitution Bench decision in G ahak
Sanst ha Manch’s case contai ni ng some categorical and definite
directions given by the Supreme Court to the occupants of
requi sitioned prem ses and the State Government, which protected the
occupants in Bonbay and other large cities in Mharashtra unti
30.11.1994, and with effect fromthat date directed that "all occupants
of prem ses the continued requisition of which has been quashed"
shal | be bound to vacate and hand over vacant possession to the State
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Government so that the State Governnent may on or before
31.12.1994 derequisition such prenises and hand back vacant
possession thereof to the landl ords. The reversal of the inpugned
j udgrment of the Hi gh Court and upholding the validity of the

i mpugned | egi slation shall not have the effect of undoing or
overruling the abovesaid nandate of the Supreme Court contained in
t he decision of Grahak Sanstha Manch’s case

Accordingly, all the appeals are all owed and the inpugned
judgrment of the High Court is set aside subject to the clarification
nmade her ei nabove.

It was stated at the Bar, during the course of hearing that the
i mpugned judgnent decided only the question of vires of the
i mpugned Anendi ng Act. ~Sone of the wit petitions filed in the High
Court raised the question of vires of the inpugned Act as the sole
i ssue for decisionwhich wit petitions shall stand dism ssed in view of
this judgment. Some of the wit petitions filed in the H gh Court
rai sed ot her issuesas well which in the event of the inpugned
j udgrment ‘being set aside shall have to be renmanded to the Hi gh Court
for hearing onissues other than the issue as to vires of the inpugned
Amendnent Act. All the appeals shall therefore now be |listed for
appropriate consequential directions before the Court.




