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ACT:

Prevention of Corruption-Crimnal nisconduct in discharge of
official duty-Charge in respect of specific instances of
corruption found unsustai nabl e on evi dence- Convi ction based
on presunption Validity-Prevention of Corruption Act, 1947,
(2 of 1947), ss.5(1)(a), 5(1)(d), 5(3).

HEADNOTE:

The appellant was put up on trial on charges under ss.
5(1)(a) and 5(1)(d) of the Prevention of Corruption Act,
1947. Paynents of particular suns by way of bribe were not
proved against him But the High Court, holding that the
appel l ant’ s bare statenents fromthe dock unsupported by any
ot her acceptable evidence could not satisfactorily account
for the large deposits standing to his credit in his / bank
accounts raised the presunption under s. 5(3) of the Act and
held himaguilty of crimnal msconduct in the discharge of
his official duty under s. 5(1)(d) of the Act, concerning
the conviction and sentence passed on himby the
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special Magistrate. It was contended on behalf of the
appel l ant that the charge relating to specific instances of
bri bery having failed, the contrary to the presunpti on under
S. 5(3) O the Act should have been held as established and
in absence of any finding that his statements were false it
shoul d have been held that the charge against him had not
been proved beyond all reasonabl e doubt.

Held, that S. 5(3) of the Prevention of Corruption Act did
not create a new offence but only laid down a rule of
evi dence that enpowered the Court to presune the guilt of
the accused in certain circunmstances, contrary to the well-
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known principle of crimnal |law that the burden of proof was
always on the prosecution and never shifted on to the
accused.

The Legislature by using the expression satisfactorily
account " in S. 5(3) of the, Act, cast the burden on the
accused not only to offer a plausible explanation as to how
he cane by the large wealth disproportionate to his known
sources of incone, but also to satisfy the court that his
explanation was worthy of credence. Consequently, cases
under the general |aw where it had been held that the
accused could be exonerated if he offered a plausible
expl anati on coul d have no application

The expression " known sources of incone used in that
section referred to such sources of incone as became known
to the prosecution asa result of the investigation and
could not nean those that were witthin the special know edge
of the accused, -and it was no part of the duty of the
prosecution to lead evidence in that regard.

Where the prosecution fulfilled the conditions laid dowmn by
the earlier part of s. 5(3) O the Act, the statutory
presunption had to be raised and it would be for the accused
to rebut the same by cogent evidence.

Rex v. Carrbriant, (1943) 1 KB. 607, and Oto GCeorge
Geller v. The King, A l.R (30) 1943 P.C. 211; Hate
Si ngh Bhagat Singh/ v. State of Madhya Bharat, A 1.R 1953
S.C. 468 and Regina v. Dunbar, 1958 1 QB. 1, held
i nappl i cabl e.

The failure to substantiate a charge under 'S. 5(1)(a) of
the Act on evidence woul d not necessarily nean an acquitta
in respect of a charge under S 5(1)(d) of the Act. |If the
requirenents of the earlier part of S. 5(3) were established
by evidence, conviction for crimnal nisconduct under s.
5(1)(d) based on the presunption under S. 5(3) O ‘the Act
woul d be perfectly valid in | aw

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON:. Cri minal Appeal No. 177
of 1957.

Appeal by special |eave fromthe judgnment and order dated
April 11, 1957, of the Punjab H gh Court in Crimnal Appea
No. 7-D of 1955, arising out of the
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judgrment and order dated January 19, 1955, of the Court of
Speci al Judge, at Delhi in Corruption Cas No. 2 of 1953.

G S. Pathak, R Ganapathy lyer and G GCopal akri'shnan, for
the appel | ant.

C. K. Daphtary, Solicitor-General of India, /'GC.
Mat hur and R. H. Dhebar, for the respondents.

1959. May 21. The Judgnent of the Court was “delivered

by
SINHA J.-This appeal by special leave is directed against
the judgment and order of the Hi gh Court on Judicature for
the State of Punjab at Chandigarh dated April 11, 1957,
affirmng those of the Special Judge, Del hi, dated January
19, 1955, convicting the appellant under s. 5(2) of the
Prevention of Corruption Act (2 of 1947). The sentence
passed upon the appellant was six nont hs’ ri gorous
i mprisonment.

The facts | eading upto this appeal, may shortly be stated
as follows: During and after the Second Wrld War, with a
view to augnenting the food resources of the country, the
Governnment of India instituted a "G ow More Food Division"
inthe Mnistry of Agriculture. S. Y. Krishnaswany, a Joint
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Secretary in; that Mnistry, was placed in charge of that
Division, wth effect fromJanuary 2, 1947. The appellant
was working in that Departnment as Director of Fertilizers.
He was a former enployee of the well-known producers of
fertilizers, wetc., called "Inperial Chem cal I|Industries "
Fertilizers were in short supply and, therefore |arge
quantities of such fertilizers had to be inported from
abr oad. As chemical fertilizers were in short supply not
only in India but elsewhere also, an international body
known as the " International Enmergency Food Council "
(I.E.F.C.) had been set up in United States of Anerica, and
India was a menber of the same. That body used to consider
the requirenents of different countries in respect of
fertilizers, and used to nake allotments. Russia was not a
nmenber of that Organisation. Towards the end of 1946, a
Bonbay firm called 'Messrs. Nanavati and Company’,
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whi ch used to deal in fertilizers and had bussiness contcts
with Russia, offered to supply ammoni um sul phate, from Russi a
to the '‘Governnment of India.” In the years 1947 and 1948,
consi derable quantities of ammpni umsul phate were obtai ned
through Messrs. Nanavati and Conpany aforesaid. One D. N

Patel, who was a forner enpl oyee of Messrs. Nanavati and
Conpany, joined a partnership business under the style of
Messrs. Agri Orient I'ndustries Limted of Bonbay’. Thi s

firmobtained a contract fromthe Governnent for the supply
of twenty thousand tons of ammoni um sul phate from United
States of America, in February, 1950.  In the course of this
busi ness deal, the said patel experienced sone difficulty in
obt ai ning CGovernnent . orders regarding sone consignnents.
The appel ant was approached in that connection; and it is
al eged that Patel paid to the appellant Rs. 10,000 at Bonbay
as bribe for facilitating matters. ~But in spite of the
all eged payment, difficulties and delays occurred and the
consi gnnents, even after they had reached heir destination
in India, were not noving fast - enough, thus, / causing
considerable loss to the firmin which Patel was interested.
Patel, therefore approached Shri. K. M Minshi who 'was then
the Mnister For Food and Agriculture in Delhi, and
di scl osed to himthe all eged payrment of bribe of Rs. 10, 000,
as also the fact that the appellant had been receiving arge
suns of nmoney by way of bribes for showing favours in- the
di scharge of his duties in the Departnent. The Mnister
aforesaid directed thorough enquiries to be nade, ~and the
matter was placed in the hands of the Inspector-General of
Speci al Police Establishment. A departmental comittee was
also set up of three senior officers of the Departnent to
hold a departnental inquiry, and ultimately, as a result of
that inquiry, the Mnister passed orders of dismssal of the
appel l ant, in August, 1950. A further inquiry in the nature
of a quasi-judicial inquiry, was held by the “late M.
Justice Raj adhyaksha of the Bonbay H gh Court, in 1951. The
inquiry related to matters concerned with the inmport of
fertilizers into India. After receipt of the report of the
i nquiry by
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the late M. Justice Rajadhyaksha, in January, 1952, and
after consideration of the matters disclosed in that report,
a first information report was | odged on April 4, 1952, and
thorough investigations were nade into the conplaints. The
result was that two cases were instituted. The first one
related to an-" alleged conspiracy involving the appellant,
Kri shnaswany and one of the proprietors of Messrs. Nanavat
and Conpany, and several others, relating to bribery and
corruption in connection wth the supplies of amobnium
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sul phate from Russia. Wth that case, we are not concerned
here. -The second case, out of which the present appea

arose, was instituted against two persons, nanely the
appel l ant and Krishnaswary, that they had entered into a
conspiracy to receive bribes and presents from various
firms, in connection with the inport of fertilizers. The
| earned Special Judge, who heard the prosecution evidence,
cane to the conclusion that it did not disclose any
conspiracy as alleged, except in certain instances which
formed the subject-matter of the charge of conspiracy which
was being tried separately, as aforesaid. The present case,
therefore, proceeded agai nst the appellant al one under two
heads of charge, nanely, (1) that he had been habitually
accepting or obtaining, for hinmself or for others, illegal
gratifications froma nunber of naned firnms and others, in
connection with the inport and distribution of fertilizers-
s. 5(1) (a) of the Prevention of Curruption Act, 1947
(hereinafter referred to as "the Act’), and (2) that he had
been habitually receiving presents of various kinds by
abusi ng hi s position as a public servants. 6 (1) (d) of the
Act. The High Court, in agreement with the |learned Specia
Judge, found the evidence of P. W. 9 and 10, who were the
principal prosecution wi tnesses as regards the passing of
certain sunms of noney fromcertain naned firns to the
appel l ant, as wholl'y unreliable. Further nore, Patel, being
in the position of an acconplice, his evidence did not find
sufficient corroboration fromother facts and circunstances
proved in the case. The Hi gh Court, not beingis a position
to accept the tainted evidence aforesaid, found that the
case of payment of

59

466

particular sunms of noney by way of bribes, had not been
established. But relying upon the presunption under 'sub-s.
(3) of s. 8 of the Act, the H gh Court cane to the
concl usi on that the appellant had not satisfactorily
accounted for the receipt of Rs. 73,000 odd in cash and
about Rs. 18,000 by cheques, during the years 1947 and 1948,
which sunms were wholly disproportionate to the appellant’s
known source of incone, nanmely, his salary as a Governnent
servant, and that, therefore, he was guilty of crimnal ms-
conduct in the discharge of his official duties. In that
view of the matter, the H gh Court confirnmed the conviction
and sentence of six nonths' rigorous inprisonment, passed by
| ear ned Special Judge of Del hi.

The | earned counsel for the appellant has contended (1) that

on the admtted facts, the ingredients of s. 5(3) of t he
Act, had not been established, (2) that when the charge in
respect of specific instances of corruption, has not / been
proved, as found by the courts below, it should have been
held that the contrary of the presunption contenpl ated by s.
5(3), nanmely, of the guilt of crimnal msconduct, had been
established, and (3) that the appellant’s statenment under s.
342 of the Code of Crimnal Procedure, as also hi s
statenents contained in his witten statenent, had not been
proved to be false, and that, therefore, it should have been
hel d that the case against the appellant had not been proved
beyond all reasonabl e doubt.

It is true that s. 5(3) of the Act, does not create a new
of fence but only |lays down a rule of evidence, enabling the
court to raise a presunption of guilt in certain
circunstances a rule which is a conplete departure from the
established principles of crimnal jurisprudence that the
burden always lies on the prosecution to prove all the
ingredients of the offence charged, and that the burden
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never shifts on to the accused to di sprove the charge franed
against him Wth reference to the provisions of s. 5(3) of
the Act, it has been contended, in the first instance, that
the charge of crimnal misconduct in the discharge of his
official duties, is now confined to the fact as disclosed in
hi s bank accounts with the Inperial Bank of India
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(New Delhi Branch) and the Chartered Bank of I ndi a

Australia and China (Chandni Chowk Branch), that his nett
credit with those banks totalled upto a figure just over Rs.

91, 000. He accounted for that |arge bal ance by stating that
he was the only son of his father who had been able to give
hi m advanced education in England for a period of over seven
years; that after his return to India, he had been hol ding
highly paid posts for about 20 years in the Inperia

Chemi cal |Industries, in the Arny and in the GCovernment of
India; that he had no children and no other dependants
except ~his wife; that with his [\imted household expenses,
he was able to save a good round sumout of his salary and
al | owances ~whi ch were consi derabl e, because his duty took
hi m throughout the | ength and breadth of the country, thus
enabling him to earn - large sunms of noney by way of
travelling allowances which he saved by staying with his
friends and relations during his official tours. He added
that he had received agratuity for services rendered to the
Army, and al so considerabl e sunms of nobney as his provident
fund fromthe Inperial Chemcal Industries, towards the end
of Novenber, 1947. He also stated that his deposits in the
two banks aforesaid, represented sunms of noney saved in cash
out of his salaries, allowances and gifts fromhis parents,
as al so re-paynents of loans advanced by himto his friends
while he was in the Arnmy, and |later. He added that sone of
the deposits in cash were really re-deposits of  earlier
wi thdrawal s fromthe banks, as also the sal e-proceeds of his
old car sold in June, 1948, for Rs. 5,500, together with the
sal e-proceeds of gold jewelry belonging to his wife. He
also tried to explain the |arge deposits of cash in 1948, by
alleging that he had borrowed a sum of rupees 20,000 from
one Ganpat Ramon a pronote (which he, later on, re-paid and
obtained a receipt), with a view to building a house of his
own in Delhi, but as that negotiation fell through,  he
deposited that cash ampunt in his account in the two banks
aforesaid in August, 1948, as the creditor aforesaid  would
not accept re-paynent of the loan within a period of two
years, unless the interest for that period was al'so paid
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at the sane time. Wth reference to those statenents of the
accused from the dock, it was contended by the |earned
counsel for the accused that in view of those facts, it
could not be said that the accused had not accounted for
those large deposits with the two banks aforesaid. <~ The Hi gh
Court has pointed out that the matters alleged in the
statenment aforesaid of the accused, were capable of  ‘being
easily proved by evidence which had not been adduced;  that
al l egation was no proof, and that his lucrative posts in-the
I mperial Chemical Industries and in the Arnmy, were natters
of history in relation to the period for which the charge
had been framed. The High Court, therefore, found it
i mpossible to accept the appellant’s bare statenent fromthe
dock as to how anbunts earned far in the past, could find
their way into the banks during the years 1947 and 1948. It
has been repeatedly observed by this Court that this Court
is not a Court of crimnal appeal, and we would not,
therefore, examine the reasons of the High Court for comng
to certain conclusions of fact. Apparently, the Hi gh Court
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considered all the relevant statenents made by the accused
under s. 342 of the Code of Crimnal Procedure and in his
witten statement, and canme to the conclusion that those
statenents had not been substantiated. W cannot go behind
those findings of fact.

Ref erence was al so made to cases in which courts had held
that if plausible explanation had been offered by an accused
person for being in possession of property which was the
subj ect-matter of the charge, the court could exonerate the
accused from crimnal responsibility for possessi ng
incrimnating property. In our opinion, those cases have no
beari ng upon the charge against the appellant in this case,
because the section requires the accused person to "

satisfactorily account." for the possession of pecuniary
resources or property disproportionate to his known sources
of income. Ordinarily, an accused person is entitled to
acquittal if he -can ~account- for honest possession of
property whi ch has been proved to have been recently stolen
(see illustration (a) to s. 114 of the Indian Evidence Act,
1872). Therule of lawis that if there
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is a prima facie explanation of the accused that he cane by
the stolen goods in an honest way, the inference of guilty
know edge is displaced. This is based upon the well-
established principlethat if there is a doubt in the mnd
of the court as to a necessary ingredient of an offence, the

benefit of that @ doubt rmust go to the accused. But the
Legi sl ature has advi sedl y used the expr essi on
"satisfactorily account". , The enphasis nust be on the word
" satisfactorily ", ~and the  Legislature has, t hus,

del i berately cast a burden on the accused not only to offer
a plausible explanation as to how hecanme by his |large
wealth, but also to satisfy the court that his explanation
was worthy of acceptance.

Anot her argunent bearing on the same aspect of the case, is
that the prosecution has not |ed evidence to show as to what
are the known sources of the appellant’s incone. In this
connection, our attention was invited to the evidence of the
Investigating Oficers, and with reference to that evidence,
it was contended that those officers have not said, in
terns, as to what were the known sources of income of the
accused, or that the salary was the only source of his
i ncome. Now, the expression " known sources of incone
must have reference to sources known to the prosecution on a
thorough investigation of the case. It was not, and it
could not Dbe, contended that " known sources of inconme "
nmeans sources known to the accused. The prosecution cannot,
in the very nature of things, be expected to know the
affairs of an accused person. Those will be matters "
specially within the know edge" of the accused, within the
meani ng of s. 106 of the Evidence Act. The prosecution can
only |lead evidence, as it has done in the instant case, to
show that the accused was known to earn his living by
service under the Governnment during the nmaterial period.
The prosecution would not be justified in concluding that
travelling allowance was al so a source of incone when such
allowance is ordinarily nmeant to conpensate an officer
concerned for his out-of-pocket expenses incidental to

journeys performed by himfor his official tours. That
coul d not possibly be alleged
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to be a very substantial source of inconme. The source of
income of a particular individual will depend upon his

position in life with particular reference to his occupation
or avocation in life. 1In the case of a, Governnent servant,
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the prosecution would, naturally, infer that his known
source of income would be the salary earned by -him during
his active service. H's pension or his provident fund woul d
cone into calculation only after his retirenent, unless he
had a justification for borrowi ng fromhis provident fund.
We are not, therefore, inpressed by the argunent that the
prosecution has failed to | ead proper evidence as to the
appel lant’s known sources of income. It may be that the
accused may have made statenents to the Investigating
Oficers as to his alleged sources of income, but the sane,
strictly, would not be evidence in the case, and if the
prosecution has failed to disclose all the sources of income
of an accused person, it is always open to him to prove
t hose ot her sources of income which have not been taken into
account or brought into evidence by the prosecution. In the
present case, the prosecution has adduced the best evidence
as to the pecuniary resources of the accused person, nanely,
hi s bank accounts. They show that during the years 1947 and
1948, he had credit at the banks, amounting to a little over
Rs. 91, 000. His average salary per nmensem during the
rel evant —period, would be a little over Rs. 1,100. H s
salary, during the period of the two years, assum ng that
the whol e anbunt was put into the banks, would be |less than
one-third of the total amount aforesaid, to his credit. It
cannot, therefore, 'be said that he was not .in possession of
pecuni ary resources disproportionate to his known sources of
i ncone.

It was next contended that the burden cast on the accused
by sub s.(3) of s. 5 of the Act, was not such a heavy burden
as lies on the prosecution positively to prove all the
ingredients of an offence. In that connection, reference
was made to a nunber of decisions, particularly  Rex V.
Carrbriant (1), to the effect
(1) (1943) 1 K B. 607, referred to under Art. 3907 at p
1511 in Archbold Crimnal Pleading Evidence and Practice’
34t h Edn.
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that the onus of proof lies on the accused person’ to show
that a certain proved paynent was in fact not ~a corrupt
paynment, but that the burden is -less heavy than that which

ordinarily, lies on the prosecution to prove its case beyond
all reasonabl e doubt. Ref erence was also made to Qto
George Geller v. The King (1), Hate Sing Bhagat Singh wv.
State of Madhya Bharat (2) and Regina v. Dunbar(3).  In —our
opi ni on, those decisions do not assist the appellant in the
present case. In this case, no acceptable evidence,  beyond

the bare statements of the accused, has been adduced to show
t hat the contrary of what has been proved by the
prosecution, has been established, because the requirenent
of the section is that the accused person shall be presuned
to be guilty of criminal misconduct '"in the discharge of his
official duties " unless the contrary is proved." The | words
of the statute are perenptory, and the burden nmust lie al

the time on the accused to prove the contrary. After the
conditions laid down in the earlier part of sub-s. (3) of s.
5 of the Act, have been fulfilled by evidence to the
sati sfaction of the court, as discussed above, the court has
got to raise the presunption that the accused person is
guilty of <crimnal msconduct in the discharge of his
official duties, and this presunption continues to hold the
field unless the contrary is proved, that is to say, unless
the court is satisfied that the statutory presunption has
been rebutted by cogent evidence. Not only that, the
section goes further and | ays down in forceful words that "
his conviction therefore shall not be invalid by reason only
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that it is based solely on such presunption.”

Lastly, it was argued that when the section speaks of the
burden being on the accused person to prove the contrary, it
must rmean adduci ng evidence to disprove the charge. The
argunent proceeds that as in the present case, the facts and
circunstances nentioned in the charge had not been proved,
the accused person nust be acquitted as havi ng disproved the
charge with reference to the particular cases of bribery
whi ch had been held not proved. In our opinion, there is a
(1) AI.R 1943 P.C. 211. (2) Al R 1953 S.C. 468.

(3) [1958] 1 QB. 1
472

fallacy in this argunent. . The finding of the H gh Court and
the court below, is that the prosecution had failed to
adduce sufficient evidence to prove those particular facts
and circunstances of crim nal msconduct within the nmeaning
of s. 5(1)(a) of the Act, but the failure to bring the
charge ~home to theaccused under s. 5(1)(a), does not
necessarily lead tothe | egal effect contended for. As soon
as the ‘requirenents of sub-section (3) of s. 5 have been
fulfilled,the Court will not only be justified in naking,
but is called upon to make, the presunption that the accused
person is guilty of crimnal misconduct within the meaning
of s. 5(1)(d). In order to succeed in respect of the
charge under s. 5(1)(a), the prosecution has to prove
that the accused person had accepted or obtained or agreed
to accept or attenpted to obtain from any person any
gratification by way of bribe withinthe nmeaning of s. 161
of the Indian Penal Code. That charge failed because the
evidence of P.W 9 was not accepted by’ the H gh Court or
the trial court. The charge under s. 5(1)(d)  does not
require any such proof. |If there is evidence forthconming to
satisfy the requirenments of the earlier part of sub-s. (3)
of s. 5, conviction for crimnal misconduct can be had -on
the basis of the presunption which is a |egal presunption to
be drawn fromthe proof of facts inthe earlier part of the
sub-s. (3) aforesaid. That is what has been found by the
courts bel ow agai nst the accused person. Hence, the failure
of the charge under cl. (a) of sub-s. (1) of s. 5, does not
necessarily nean the failure of the charge under s. 5(1)(d).

In our opinion, the judgnent of the Hi gh Court is correct,
and the appeal is, accordingly, dismssed. |If the accused
is on bail, he must surrender to his bail bond.

Appeal dism ssed
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